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(I) 

QUESTION PRESENTED 

The Patient Protection and Affordable Care Act, 
Pub. L. No. 111-148, 124 Stat. 119, provides federal 
tax credits to help low- and moderate-income Ameri-
cans purchase health insurance through state-specific 
marketplaces called “Exchanges.”  The Act provides 
that each State “shall  *  *  *  establish” an Ex-
change, 42 U.S.C. 18031(b)(1), and further provides 
that if a State does not establish the “required Ex-
change” for itself, the Secretary of Health and Human 
Services (HHS) “shall  *  *  *  establish and operate 
such Exchange within the State,” 42 U.S.C. 
18041(c)(1). 

The formula for calculating the amount of the tax 
credit available to an eligible taxpayer is based in part 
on the cost of an insurance plan “offered in the indi-
vidual market within a State” that was “enrolled in 
through an Exchange established by the State under 
[42 U.S.C. 18031].”  26 U.S.C. 36B(b)(2)(A); see also 26 
U.S.C. 36B(c)(2)(A)(i).  The Department of the Treas-
ury, through notice-and-comment rulemaking, inter-
preted Section 36B to make tax credits available both 
in States that establish Exchanges for themselves and 
in States that opt to allow HHS to establish Exchang-
es in their stead.  26 C.F.R. 1.36B-1(k), 1.36B-2(a); see 
77 Fed. Reg. 30,377 (May 23, 2012).   

The question presented is whether the Department 
of the Treasury permissibly interpreted Section 36B 
to make federal premium tax credits available to tax-
payers in every State. 
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(1) 

In the Supreme Court of the United States 
 

No. 14-586  

STATE OF OKLAHOMA, EX REL. E. SCOTT PRUITT,  
ATTORNEY GENERAL OF OKLAHOMA, PETITIONER 

v. 

SYLVIA BURWELL, SECRETARY OF HEALTH AND  
HUMAN SERVICES, ET AL. 

 

ON PETITION FOR A WRIT OF CERTIORARI  
TO THE UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 

 

BRIEF FOR THE RESPONDENTS IN OPPOSITION 

 

OPINIONS BELOW 

The order of the district court granting summary 
judgment for petitioner (Pet. App. 1-25) is not yet 
published in the Federal Supplement but is available 
at 2014 WL 4854543.  The order of district court 
granting in part and denying in part the government’s 
motion to dismiss (App., infra, 1a-31a) is unreported 
but is available at 2013 WL 4052610. 
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JURISDICTION 

The judgment of the district court was entered on 
September 30, 2014.  The government filed a notice of 
appeal on October 3, 2014.  The petition for a writ of 
certiorari before the judgment of the court of appeals 
was filed on November 18, 2014.  The jurisdiction of 
this Court is invoked under 28 U.S.C. 1254(1), 2101(e). 

STATEMENT 

This case presents the same question that is al-
ready pending before this Court in King v. Burwell, 
cert. granted, No. 14-114 (Nov. 7, 2014).  The relevant 
background is set forth in the government’s brief in 
opposition in King and is summarized below. 

1. Congress enacted the Patient Protection and Af-
fordable Care Act (Affordable Care Act or Act), Pub. 
L. No. 111-148, 124 Stat. 119, 1  to provide “quality, 
affordable health care for all Americans,” Tit. I, 124 
Stat. 130 (capitalization altered).  To achieve that 
purpose, the Act relies on new federal tax credits that 
subsidize the purchase of health insurance by people 
who would otherwise lack access to affordable cover-
age.  Those tax credits are “essential to fulfilling the 
Act’s primary goals” and constitute a necessary pre-
condition to the effective operation of the Act’s central 
reforms.  King v. Burwell, 759 F.3d 358, 374-375 (4th 
Cir. 2014), cert. granted, No. 14-114 (Nov. 7, 2014). 

The Act’s tax credits are made available through 
state-specific marketplaces called “Exchanges.”  Con-
gress provided that each State “shall  *  *  *  estab-
lish” an Exchange.  42 U.S.C. 18031(b)(1).  But in a 
provision designed to afford “State flexibility,” Con-

                                                       
1  Amended by the Health Care and Education Reconciliation Act 

of 2010, Pub. L. No. 111-152, 124 Stat. 1029. 
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gress directed that if a State does not establish the 
“required Exchange” for itself, the Secretary of 
Health and Human Services (HHS) “shall  *  *  *  
establish and operate such Exchange within the 
State.”  42 U.S.C. 18041(c)(1).  Thus far, 16 States and 
the District of Columbia have established Exchanges 
for themselves, while 34 States have opted to allow 
HHS to do so in their stead.  An Exchange operated 
for a State by HHS is known as a “[f  ]ederally-
facilitated Exchange.”  45 C.F.R. 155.20. 

Exchanges play a central role in the Affordable 
Care Act and are addressed in dozens of the Act’s 
provisions.  Several provisions refer to the Exchange 
in a particular State by using the phrase “Exchange 
established by the State” or an equivalent formula-
tion.  The provisions directly or indirectly incorporat-
ing those formulations govern such fundamental mat-
ters as the individuals eligible to shop on the Ex-
change, 42 U.S.C. 18032(f )(1)(A); the insurance plans 
eligible to be sold on the Exchange, 42 U.S.C. 
18031(e)(1)(B); and the relationship between the Ex-
change and the State’s Medicaid and Children’s 
Health Insurance Programs, 42 U.S.C. 1396w-3(b), 
1397ee(d)(3)(B) and (C). 

The provision of the Act setting forth the formula 
for calculating tax credits, 26 U.S.C. 36B, includes the 
same formulation.  Section 36B(a) provides that a tax 
credit “shall be allowed” for any “applicable taxpay-
er,” a term defined by income level and without re-
gard to the taxpayer’s State of residence.  See 26 
U.S.C. 36B(c)(1)(A).  Section 36B(b) then provides 
that the amount of the credit available to a particular 
taxpayer is based in part on the premium the taxpayer 
paid for an insurance plan “offered in the individual 
market within a State” that was “enrolled in through 
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an Exchange established by the State under [42 
U.S.C. 18031].”  26 U.S.C. 36B(b)(2)(A).2 

Through notice-and-comment rulemaking, the De-
partments of HHS and the Treasury concluded that 
an Exchange established by HHS for a particular 
State is an “Exchange established by the State” with-
in the meaning of the Act.  See 45 C.F.R. 155.20 
(HHS); 26 C.F.R. 1.36B-1(k) (Treasury).  The De-
partments have applied that interpretation to all of 
the provisions of the Act using that phrase or an 
equivalent formulation, including Section 36B.  The 
Treasury regulation implementing Section 36B thus 
provides that the Act’s tax credits are available to all 
eligible individuals who purchase insurance on an 
Exchange—both in States that establish Exchanges 
for themselves and in States that opt to allow HHS to 
establish Exchanges in their stead.   26 C.F.R. 1.36B-
1(k); see 77 Fed. Reg. 30,377 (May 23, 2012). 

In 2014, more than 5 million Americans selected in-
surance coverage through one of the 34 federally-
facilitated Exchanges.  HHS, Health Insurance Mar-
ketplace:  Summary Enrollment Report for the Initial 
Annual Open Enrollment Period 34 (May 1, 2014).  
The vast majority of those people are relying on tax 
credits, which cover the lion’s share of insurance pre-
miums for most recipients.  Amy Burke et al., ASPE 
Research Brief:  Premium Affordability, Competi-
tion, and Choice in the Health Insurance Market-
place, 2014, at 5 (June 18, 2014). 

2. In this suit, petitioner the State of Oklahoma 
seeks to deny the Affordable Care Act’s federal tax 

                                                       
2   Another subparagraph of Section 36B cross-references this 

provision and uses a similar formulation in defining a “coverage 
month” for which a credit is available.  26 U.S.C. 36B(c)(2)(A)(i). 
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credits to its own residents—and to the residents of 
the other 33 States with federally-facilitated Ex-
changes.  Petitioner contends that the phrase “Ex-
change established by the State” unambiguously in-
cludes only an Exchange that a State establishes for 
itself, and thus that the formula in Section 36B pro-
vides that the amount of the tax credit available to an 
individual who purchases insurance on a federally-
facilitated Exchange is always zero. 

a. The district court denied the government’s mo-
tion to dismiss.  App., infra, 1a-31a.  The court first 
held that petitioner had standing to challenge the 
availability of tax credits in its capacity as an employ-
er.  Id. at 19a-22a.  The Affordable Care Act imposes a 
tax on an employer with 50 or more full-time employ-
ees if (1) the employer fails to offer its full-time em-
ployees adequate health coverage, and (2) one or more 
of those employees receives a tax credit under Section 
36B.  26 U.S.C. 4980H.  The court noted that petition-
er had failed to allege facts establishing that it would 
be liable for the Section 4980H tax or otherwise to 
describe its injury with any specificity.  App., infra, 
21a.  The court held, however, that petitioner’s gen-
eral allegations that the availability of tax credits 
would require it to bear unspecified costs in connec-
tion with Section 4980H were sufficient to survive a 
motion to dismiss under what the court termed “ex-
tremely lenient pleading standards.”  Ibid.   

The district court also held that petitioner’s claim 
was not barred by the Anti-Injunction Act (AIA), 26 
U.S.C. 7421(a).  App., infra, 24a-30a.  The AIA pro-
vides that “no suit for the purpose of restraining the 
assessment or collection of any tax shall be main-
tained in any court by any person.”  26 U.S.C. 7421(a).  
The court acknowledged that petitioner’s suit seeks to 
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restrain the collection of the exaction imposed under 
Section 4980H.  App., infra, 25a.  But the court adopt-
ed the reasoning of Liberty University, Inc. v. Lew, 
733 F.3d 72, 86-89 (4th Cir.), cert. denied, 134 S. Ct. 
683 (2013), which held that the payment required by 
Section 4980H is not subject to the AIA even though 
Section 4980H refers to that payment as a “tax.”  
App., infra, 25a. 

b. The district court later granted petitioner’s mo-
tion for summary judgment.  Pet. App. 1-25.  The 
court first rejected the government’s renewed chal-
lenge to petitioner’s standing.  Id. at 4-10.  The gov-
ernment argued that petitioner offered adequate 
health insurance to its full-time employees and thus 
faced no risk of liability under Section 4980H even if 
tax credits remained available to Oklahoma residents.  
Id. at 7.  Petitioner, in contrast, asserted that it might 
be deemed to have failed to offer health coverage to 
certain narrow categories of full-time employees.  
Ibid.  The court declined to resolve that dispute, con-
cluding that doing so would “likely require an eviden-
tiary hearing.”  Id. at 8-9.  Instead, the court held that 
petitioner had established standing because it would 
incur administrative costs associated with Section 
4980H even if it were not ultimately liable for any 
taxes under that provision.  Id. at 9-10. 

On the merits, the district court held that the Af-
fordable Care Act unambiguously precludes Treasury 
from providing federal tax credits to residents of 
States with federally-facilitated Exchanges.  Pet. App. 
12-25.  The court noted that two courts of appeals had 
addressed the same question, with conflicting results.  
Id. at 12.  A unanimous panel of the Fourth Circuit 
upheld Treasury’s interpretation as a permissible 
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reading of the Act entitled to deference.  King, 759 
F.3d at 375.  In contrast, in a judgment later vacated 
by a grant of rehearing en banc, a divided panel of the 
D.C. Circuit held that Section 36B unambiguously 
restricts tax credits to the residents of States that 
establish Exchanges for themselves.  Halbig v. Bur-
well, 758 F.3d 390, 412 (2014), reh’g en banc granted, 
No. 14-5018, 2014 WL 4627181 (Sept. 4, 2014).  The 
district court in this case adopted the reasoning of the 
D.C. Circuit panel majority in Halbig, but stayed its 
judgment pending appeal.  Pet. App. 25. 

3. The federal government filed a notice of appeal 
on October 3, 2014.  On November 7, this Court grant-
ed certiorari in King.  On November 18, petitioner 
filed a petition for a writ of certiorari before judgment 
in this case.  On November 19, the Tenth Circuit 
granted the federal government’s unopposed motion 
to hold this case in abeyance pending this Court’s 
decision in King.  11/19/2014 Order 1.3 

ARGUMENT 

Petitioner contends (Pet. 7-13) that this Court 
should grant certiorari before judgment and hear this 
case along with King v. Burwell, No. 14-114, cert. 
granted (Nov. 7, 2014).  A petition for a writ of certio-
rari before judgment “will be granted only upon a 
showing that the case is of such imperative public 
importance as to justify deviation from normal appel-
late practice and to require immediate determination 
in this Court.”  Sup. Ct. R. 11.  Petitioner has not 
satisfied that standard.  To the contrary, neither of 
the reasons it proffers for granting the petition de-
                                                       

3  The D.C. Circuit issued a similar order staying its en banc pro-
ceedings.  See Halbig, supra, No. 14-5018 (Nov. 12, 2014). 
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monstrates any advantage in hearing this case along 
with King—much less the sort of “imperative public 
importance” required to justify certiorari before 
judgment.  The petition should be denied. 

1. Petitioner first contends (Pet. 7-9) that this 
Court should grant certiorari before judgment so it 
can decide the question presented in King in a case in 
which a State is a party.  Petitioner notes that the 
petitioners in King are individuals, and it emphasizes 
that the availability of tax credits under 26 U.S.C. 36B 
has important implications for States and employers 
as well.  But this Court routinely decides legal ques-
tions of importance to non-parties, including States 
and the United States.  Under this Court’s rules, the 
proper procedure for an interested non-party to make 
its views known is to file an amicus brief, see Sup. Ct. 
R. 37—not to deviate from ordinary appellate proce-
dure by seeking certiorari before judgment.  Petition-
er has already filed a certiorari-stage amicus brief in 
King, and it fails to explain why it cannot avail itself of 
the same procedure to express its views on the merits.  
See Oklahoma et al. Amicus Br., King, supra, No. 14-
114 (Sept. 3, 2014).  

Petitioner is also quite wrong to assert (Pet. 2) that 
granting its petition would place before the Court “all 
categories of parties with an interest in” the question 
presented in King.  The continued availability of the 
Affordable Care Act’s tax credits is of critical im-
portance to a wide array of other parties, including 
the millions of individuals whose health coverage 
depends on credits obtained through federally-
facilitated Exchanges; the States that wish to pre-
serve their residents’ access to those credits; and the 
consumers, insurers, hospitals and others that would 
suffer serious adverse economic consequences if this 
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Court adopted petitioner’s position.  Representatives 
of all of those parties—and many others—filed amicus 
briefs supporting the federal government in the en 
banc proceedings in the D.C. Circuit and can be ex-
pected to do so in this Court as well. 4  Petitioner’s 
proposed approach ignores the views of the many 
interested parties on the other side of the issue—
including the 18 States that have argued that petition-
er’s proffered interpretation of the Affordable Care 
Act constitutes an affront to federalism and violates 
the Tenth Amendment.5 

2. Petitioner also contends (Pet. 10-13) that grant-
ing certiorari before judgment would ensure that this 
Court has jurisdiction to resolve the question present-
ed in King in the event that it concludes that the peti-
tioners in that case lack standing.  But petitioner 
acknowledges (Pet. 10) that the government dis-
claimed any challenge to standing in King.  See Br. in 
Opp. at 34 n.10, King, supra, No. 14-114 (Oct. 3, 2014).  
In granting certiorari, moreover, this Court did not 
direct the parties to address standing (or any other 
jurisdictional issue).  There is thus no obstacle to 
reaching the merits in King.   

In any event, granting the petition in this case 
would not solve any jurisdictional problem in King 
                                                       

4  See Gov’t Br. at *2-*8, Halbig v. Burwell, No. 14-5018, 2014 
WL 5585314 (D.C. Cir. Nov. 3, 2014) (listing amicus briefs filed by, 
among others, 18 States, America’s Health Insurance Plans, the 
American Hospital Association, the Federation of American Hospi-
tals, the Catholic Health Association of the United States, the 
Association of American Medical Colleges, AARP, individuals with 
preexisting conditions, scholars of economics and public health, 
and Members of Congress and state legislatures). 

5  See Virginia et al. Amicus Br., Halbig v. Burwell, No. 14-5018, 
2014 WL 5585304 (D.C. Cir. Nov. 3, 2014). 
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because petitioner’s suit suffers from two fatal juris-
dictional defects of its own.  First, petitioner failed to 
demonstrate the prerequisites for Article III stand-
ing:  a “concrete” injury that is “fairly traceable to the 
challenged action” and “redressable by a favorable 
ruling.”  Monsanto Co. v. Geertson Seed Farms, 561 
U.S. 139, 149 (2010).  Petitioner contends (Pet. 10-11) 
that it is injured by the availability of tax credits in 
Oklahoma because it will be required to pay a tax 
under Section 4980H if it fails to offer adequate health 
coverage to its full-time employees and one or more of 
those employees obtains a tax credit to purchase 
health coverage through the Oklahoma Exchange.  
But the government demonstrated below that peti-
tioner offers its full-time employees health coverage 
that meets the Act’s standards.  See 6:11-cv-30 Docket 
entry No. (Docket No.) 99, at 3-6 (May 19, 2014).  The 
district court accordingly declined to rely on a risk of 
liability under Section 4980H in finding standing, 
concluding that it would “likely require an evidentiary 
hearing” to determine whether any such risk exists.  
Pet. App. 8.  The current record thus does not estab-
lish petitioner’s standing on this theory.   

Petitioner also contends (Pet. 11) that it has stand-
ing because Section 4980H will require it to incur 
administrative and compliance costs even if it is not 
ultimately liable for taxes under that provision.  The 
district court adopted that theory.  Pet. App. 9-10.  
But in the proceedings below, petitioner attributed all 
of the administrative and compliance costs it identified 
to a reporting requirement in a different provision of 
the Act, 26 U.S.C. 6056(a).  See Docket No. 87-12, at 
12-13 (Feb. 18, 2014); Docket No. 94, at 7-9 (Apr. 22, 
2014).  As the district court recognized, those report-
ing requirements would apply to petitioner whether or 
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not tax credits were available to Oklahoma residents.  
Pet. App. 10 n.9; see 26 U.S.C. 6056; 26 C.F.R. 
301.6056-1.  Petitioner has thus failed to establish 
standing because it has not demonstrated that its 
injury is “fairly traceable” to the availability of tax 
credits.  Monsanto Co., 561 U.S. at 149.6 

Second, petitioner’s claim is independently barred 
by the AIA, which provides that “no suit for the pur-
pose of restraining the assessment or collection of any 
tax shall be maintained in any court by any person, 
whether or not such person is the person against 
whom such tax was assessed.”  26 U.S.C. 7421(a).  The 
AIA “protects the Government’s ability to collect a 
consistent stream of revenue[] by barring litigation to 
enjoin or otherwise obstruct the collection of taxes.”  
National Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 
2566, 2582 (2012) (NFIB).  When the AIA applies, it 
divests a court of subject-matter jurisdiction.  Enochs 
v. Williams Packing & Navigation Co., 370 U.S. 1, 5 
(1962).  

In NFIB, this Court held that the AIA did not bar 
a challenge to 26 U.S.C. 5000A, which imposes a “pen-
alty” on most individuals who fail to maintain health 
coverage.  The Court relied on the “text of the perti-

                                                       
6  Petitioner also contends (Pet. 11-12) that it has standing be-

cause the provision of tax credits to Oklahoma residents deprives 
petitioner of its purported prerogative to render those credits 
unavailable by refusing to establish an Exchange for itself.  But as 
the district court explained in rejecting that argument, a State 
does not suffer Article III injury merely because it believes the 
federal government is misapplying federal law to its citizens.  App., 
infra, 15a-19a.  To the contrary, it is well-settled that “it is no part 
of [a State’s] duty or power to enforce [its citizens’] rights in 
respect of their relations with the Federal Government.”  Massa-
chusetts v. Mellon, 262 U.S. 447, 485-486 (1923).  
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nent statutes” and the label that Congress applied to 
the payment required by Section 5000A.  132 S. Ct. at 
2582-2583.  The Court stressed that the AIA “applies 
to suits ‘for the purpose of restraining the assessment 
or collection of any tax,’  ” but that Congress had de-
scribed the payment required under Section 5000A 
“not as a ‘tax,’ but as a ‘penalty.’  ”  Ibid. (quoting 26 
U.S.C. 5000A(b) and (g)(2), 7421(a)).  The Court rea-
soned that “Congress’s decision to label [the Section 
5000A] exaction a ‘penalty’ rather than a ‘tax’ is signif-
icant because the Affordable Care Act describes many 
other exactions it creates as ‘taxes.’  ”  Id. at 2583 (cita-
tion omitted).  

Petitioner seeks to restrain the assessment and col-
lection of the payment required by Section 4980H.  Its 
suit is barred by the AIA because, in contrast to Sec-
tion 5000A, Section 4980H repeatedly describes that 
payment as a “tax.”  Section 4980H(b)(2) places a cap 
on the “aggregate amount of tax” that an employer 
may owe under that provision.  Section 4980H(c)(7) 
provides that the “tax imposed by” Section 4980H is 
“nondeductible.”  Section 4980H(c)(7) cross-references 
26 U.S.C. 275(a)(6), which provides that no tax deduc-
tion is allowed for “[t]axes imposed by chapters 41, 42, 
43, 44, 45, 46, and 54.”  And the assessment imposed 
by Section 4980H is also described as a “tax” else-
where in the Affordable Care Act.  See 42 U.S.C. 
18081(f)(2)(A) (referring to the “tax imposed by 
[S]ection 4980H”).  The AIA thus applies to Section 
4980H because “[t]he text of the pertinent statutes,” 
NFIB, 132 S. Ct. at 2582, makes clear that Congress 
deemed the exaction imposed by that provision to be a 
“tax.”  

In reaching a contrary conclusion, the district court 
adopted the reasoning of Liberty University, Inc. v. 
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Lew, 733 F.3d 72 (4th Cir.), cert. denied, 134 S. Ct. 683 
(2013).  In that case, the Fourth Circuit emphasized 
that several provisions in Section 4980H refer to the 
required payment as an “assessable payment” rather 
than a “tax.”  Id. at 88 (citation omitted).7  The Fourth 
Circuit thus effectively read “the term ‘assessable 
payment’ as nullifying the effect of the word ‘tax’  ” for 
purposes of the AIA.  Halbig v. Sebelius, No. 13-cv-
623, 2014 WL 129023, at *10 (D.D.C. Jan. 15, 2014), 
rev’d on other grounds, 758 F.3d 390 (D.C. Cir. 2014), 
reh’g en banc granted, No. 14-5018, 2014 WL 4627181 
(Sept. 4, 2014).  But “the natural conclusion to draw 
from Congress’s interchangeable use of the terms 
‘assessable payment’ and ‘tax’ in Section 4980H is 
simply that Congress saw no distinction between the 
two terms.”  Ibid.  The contrary conclusion adopted by 
the Fourth Circuit and endorsed by the district court 
here disregards Congress’s deliberate choice to label 
the exaction imposed by Section 4980H a “tax” and the 
AIA’s broad applicability to “any tax.”  26 U.S.C. 
7421(a) (emphasis added).8  

                                                       
7  The title of one subparagraph in Section 4980H also refers to 

“assessable penalties.”  26 U.S.C. 4980H(c)(2)(D). 
8  The Fourth Circuit also suggested that it would be “anoma-

lous” to permit individuals to bring pre-enforcement challenges to 
the penalty imposed under Section 5000A while denying employers 
the ability to bring such challenges to the payment required by 
Section 4980H.  Liberty Univ., 733 F.3d at 88-89.  But the two 
provisions serve different purposes, apply to different categories 
of taxpayers, and are administered through different procedures.  
For example, unlike Section 5000A, Section 4980H is enforceable 
by levies and by the filing of notices of liens.  Compare 26 U.S.C. 
5000A(g), with 26 U.S.C. 4980H(d).  In addition, a provision of 
Section 4980H confirms that Congress understood that employers 
would challenge payments required by Section 4980H in post- 
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 Because petitioner’s claim is barred by two juris-
dictional obstacles, granting certiorari before judg-
ment in this case would not solve any jurisdictional 
difficulties in King—rather, it would create new ones.  
Petitioner identifies no sound reason to burden this 
Court and the parties by injecting those threshold 
questions into the litigation.  

CONCLUSION 

The petition for a writ of certiorari before judgment 
should be denied. 

Respectfully submitted. 

 
  DONALD B. VERRILLI, JR. 

Solicitor General 
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Acting Assistant Attorney 
General 
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collection suits by directing Treasury to prescribe rules “for the 
repayment” of amounts collected under certain circumstances.   
26 U.S.C. 4980H(d)(3) (emphasis added); see Halbig, 2014 WL 
129023, at *10.     
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA 

 

Case No. CIV-11-30-RAW 
STATE OF OKLAHOMA, EX REL. SCOTT PRUITT, IN HIS 

OFFICIAL CAPACITY AS ATTORNEY GENERAL OF  
OKLAHOMA, PLAINTIFF 

v. 
KATHLEEN SEBELIUS, IN HER OFFICIAL CAPACITY AS 
SECRETARY OF THE UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES; AND JACOB J. LEW1, 

IN HIS OFFICIAL CAPACITY AS SECRETARY OF THE 
UNITED STATES DEPARTMENT OF THE TREASURY, 

DEFENDANTS 

 

Aug. 12, 2013 

 

ORDER 
 

 Before the court is the motion of the defendants to 
dismiss the amended complaint for lack of subject-
matter jurisdiction pursuant to Rule 12(b)(1) F.R.Cv.P.  
The court held a hearing regarding the motion on June 

                                                  
1  Pursuant to Rule 25(d) F.R.Cv.P., Jacob J. Lew is substituted 

as defendant for Timothy Geithner. 
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20, 2013 and now issues its ruling. 2 “Rule 12(b)(1) 
motions generally take one of two forms:  (1) a facial 
attack on the sufficiency of a complaint’s allegations as 
to subject matter jurisdiction; or (2) a challenge to the 
actual facts upon which subject matter jurisdiction is 
based.”  Ruiz v. McDonnell, 299 F.3d 1173, 1180 
(10th Cir. 2002).  The court construes the present 
motion as a facial attack.  In reviewing a facial attack, 
the court presumes all of the allegations contained in 
the amended complaint to be true.  Id.  The court is 
not bound by conclusory allegations, unwarranted 
inferences, or legal conclusions.  Hackford v. Babbitt, 
14 F.3d 1457, 1465 (10th Cir. 1994).3 

 First, a brief summary of the litigation’s substance 
is necessary.  President Obama signed the Patient 
Protection and Affordable Care Act (“ACA” or “the 
Act”) into law on March 23, 2010.  The Act contains a 
minimum coverage provision (which has also been 
called the “individual mandate”) at 26 U.S.C. § 5000A. 
Generally, that provision imposes a “penalty” on any 
taxpayer who is an “applicable individual” and fails to 
obtain “minimum essential coverage.”  The Supreme 
Court has upheld that provision as a valid exercise of 
Congress’s taxing power.  See National Federation of 
                                                  

2  A court must determine whether it has subject-matter juris-
diction before it reaches the merits and decides to grant relief.  
See Haywood v. Drown, 129 S. Ct. 2108, 2126 (2009). 

3  In the course of a factual attack, the court may conduct a lim-
ited evidentiary hearing and consider evidence outside the plead-
ings.  See Stuart v. Colo. Interstate Gas Co., 271 F.3d 1221, 1225 
(10th Cir. 2001).  The hearing held in this case was not an eviden-
tiary hearing and the court declines to consider materials beyond 
the amended complaint in resolving the present motion. 
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Independent Business v. Sebelius, 132 S. Ct. 2566 
(2012).  The present lawsuit was stayed pending the 
Supreme Court decision.  After the stay was lifted, 
plaintiff filed an amended complaint.  The amended 
complaint retains a claim regarding the minimum 
coverage provision (Count I). 

 As pertinent to the remainder of plaintiff  ’s claims, 
the Act provides:  “Each State shall, not later than 
January 1, 2014, establish an American Health Benefit 
Exchange  .  .  .  for the State that facilitates the 
purchase of qualified health plans.”  42 U.S.C. 
§ 18031(b)(1).4  Despite the use of the word “shall,” a 
state may choose not to establish an exchange.  See 42 
U.S.C. § 18041(b)-(c).5  Oklahoma is one of the states 
which has made such a decision.  The Act provides 
that in such a circumstance, the federal government 
may establish an exchange within the “non-electing” 
state.  See 42 U.S.C. § 18041(c).  The Act additional-
ly provides premium assistance subsidies (in the form 
of tax credits) for individuals who purchase insurance 
through an exchange.  In describing how to calculate 
the amount of the tax credit, the Act describes a “tax-
payer  .  .  .  [who] is covered by a qualified health 
plan  .  .  .  that was enrolled in through [sic] an 
Exchange established by the State under section 1311 

                                                  
4  “Exchange means a governmental agency or non-profit entity 

that meets the applicable standards of this part and makes QHPs 
[qualified health plans] available to qualified individuals and quali-
fied employers.”  45 C.F.R. § 155.20. 

5  See Printz v. United States, 521 U.S. 898, 935 (1992) (“Con-
gress cannot compel the States to enact or enforce a federal regu-
latory program.”) 
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[i.e., 42 U.S.C. § 18031] of the [ACA].”  26 U.S.C.  
§ 36B(c)(2)(A)(i) (emphasis added).  In other words, 
under plaintiff  ’s reading of the Act, the subsidy is only 
available for individuals who purchase insurance 
through an exchange established by a State. 

 The Internal Revenue Service (“IRS”) has promul-
gated a rule which provides that subsidies shall be 
available to anyone “enrolled in one or more qualified 
health plans through an Exchange.”  26 C.F.R.  
§ 1.36B-2(a)(1).  Exchange is then defined to mean “a 
State Exchange, regional Exchange, subsidiary Ex-
change, and a Federally-facilitated Exchange.”  45 
C.F.R. § 155.20; 26 C.F.R. § 1.36B-1(k) (emphasis 
added).  Plaintiff claims, accordingly, that while the 
Act itself says that subsidies are available only  
to individuals who buy insurance through state-  
established exchanges, the IRS rule eliminates that 
statutory prerequisite. 

 Further, the Act contains an “employer mandate.”6  
This provision may require an “assessable payment” 
by an “applicable large employer” if that employer 
fails to provide affordable health care coverage to its 
full-time employees and their dependents.  See 26 
U.S.C. § 4980H(a)-(b).  Under plaintiff  ’s reading, the 
availability of the premium assistance subsidy effec-
tively triggers the “assessable payments” used by the 
Act to enforce the employer mandate.  The payment 

                                                  
6  The Department of the Treasury has recently announced that 

the employer mandate will not go into effect until January 1, 2015. 
The delay does not affect employees’ access to premium tax credits 
or any other provision of the ACA.  See Defendants’ Notice of 
Supplemental Authorities (#65) at 3. 
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is only triggered if at least one employee enrolls in a 
plan, offered through an Exchange, for which “an 
applicable premium tax credit  .  .  .  is allowed or 
paid.”  Id. 

 In Count I, plaintiff asks the court to declare that 
the minimum coverage provision exceeds the power of 
Congress to regulate interstate commerce and to en-
join the defendants from enforcing the mandate in a 
manner inconsistent with such a legal ruling. 

 In Count II, plaintiff challenges the IRS Rule as 
ultra vires.  Plaintiff seeks a declaration that the 
term “Exchange” as used in the IRS Rule excludes any 
agency or entity other than one established by the 
State and that the term “Federally-facilitated Ex-
change” is excluded from the term “Exchange” as used 
in the IRS Rule.  Plaintiff also seeks an injunction 
prohibiting the defendants from acting in a manner 
inconsistent with such a declaration. 

 In Count III, plaintiff challenges the IRS Rule as 
arbitrary and capricious under the Administrative 
Procedure Act.  Plaintiff seeks both a declaration that 
the IRS Rule is invalid and an injunction against its 
enforcement. 

 In Count IV, plaintiff challenges the IRS Rule as 
unconstitutional as applied to employees of the State of 
Oklahoma.  Plaintiff seeks a declaration that the IRS 
Rule as applied to an employee of the State of Okla-
homa is unconstitutional and void. 

 In Count V, plaintiff presents what it describes as 
an “additional or alternative claim for relief  ” in the 
event the defendants argue that an exchange set up by 
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the federal government in this circumstance qualifies 
as an exchange established by a State.  Plaintiff seeks 
a declaration that such an interpretation violates the 
Tenth Amendment of the United States Constitution 
because it commandeers state governmental authority, 
and an injunction forbidding defendants from enforc-
ing 42 U.S.C. § 18041(c) in a manner inconsistent with 
such a declaration.7 

 Defendants contend dismissal is appropriate be-
cause (1) Oklahoma lacks standing to sue and (2) the 
Anti-Injunction Act (“AIA”) bars Oklahoma’s attempt 
to restrain the assessment and collection of the em-
ployer mandate.8  The Supreme Court recently reit-
erated that standing “requires the litigant to prove 
that he has suffered a concrete and particularized 
injury that is fairly traceable to the challenged con-
duct, and is likely to be redressed by a favorable judi-
cial decision.”  Hollingsworth v. Perry, 133 S. Ct. 
2652, 2661 (2013).  “In other words, for a federal 
court to have authority under the Constitution to settle 
a dispute, the party before it must seek a remedy for a 
personal and tangible harm.  ‘The presence of a disa-

                                                  
7  Declaratory and injunctive relief may be sought under 28 

U.S.C. § 2201-02, and Rules 57 and 65 F.R.Cv.P.  Jurisdiction is 
premised upon 28 U.S.C. § 1331. 

8  Besides the elements of “constitutional standing,” to be dis-
cussed, a lack of “prudential standing” may prevent judicial resolu-
tion of a case even where constitutional standing exists.  See 
Habecker v. Town of Estes Park, Colo., 518 F.3d 1217, 1224 n.7 
(10th Cir. 2008).  Prudential standing doctrines are not jurisdic-
tional and may be waived.  Finstuen v. Crutcher, 496 F.3d 1139, 
1147 (10th Cir. 2007).  Defendants have not raised prudential 
standing in the present motion. 
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greement, however sharp and acrimonious it may be, is 
insufficient by itself to meet Art. III’s requirements.’  ”  
Id.  (quoting Diamond v. Charles, 476 U.S. 54, 62 
(1986)).  “In light of this ‘overriding and time-honored 
concern about keeping the Judiciary’s power within its 
proper constitutional sphere, we must put aside the 
natural urge to proceed directly to the merits of [an] 
important dispute and to ‘settle’ it for the sake of con-
venience and efficiency.”  Id.  (quoting Raines v. 
Byrd, 521 U.S. 811, 820 (1997)).9 

 The burden to establish standing rests on the party 
invoking federal jurisdiction.  See Petrella v. Brown-
back, 697 F.3d 1285, 1292 (10th Cir. 2012).  The evi-
dence needed to carry that burden depends on the 
stage of litigation.  Essence, Inc. v. City of Federal 
Heights, 285 F.3d 1272, 1280 (10th Cir. 2002).  When 
evaluating a plaintiff  ’s standing at the motion to dis-
miss stage, the court must accept as true all material 
allegations of the complaint, and must construe the 
complaint in favor of the complaining party.  Initia-
tive & Referendum Inst. v. Walker, 450 F.3d 1082, 

                                                  
9  The Tenth Circuit has recently elaborated as follows:  (1) In-

jury in fact means an invasion of a legally protected interest which 
is (a) concrete and particularized, and (b) actual and imminent, not 
conjectural or hypothetical; (2) Plaintiff must show there is a causal 
connection between the injury and the conduct complained of—the 
injury has to be fairly traceable to the challenged conduct of the 
defendant, and not the result of independent action of some third 
party not before the court; (3) Finally it must be likely, as opposed 
to merely speculative, that the injury will be redressed by a favor-
able decision.  Cressman v. Thompson, 2013 WL 2501938 (10th 
Cir. 2013).  As this court reads the briefing, only the injury-in-fact 
element is disputed for purposes of the present motion. 
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1089 (10th Cir. 2006).  At this stage, the plaintiff  ’s 
burden in establishing standing is lightened consider-
ably.  Petrella, 697 F.3d at 1292.  At the pleading 
stage, general factual allegations of injury resulting 
from the defendant’s conduct may suffice, for on a 
motion to dismiss we presume that general allegations 
embrace those specific facts that are necessary to 
support the claim.  Southern Utah Wilderness Allli-
ance v. Palma., 707 F.3d 1143, 1152 (10th Cir. 2013).  
See also Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007) (at motion to dismiss stage, plaintiff must allege 
sufficient facts to render claim plausible). 

 Moreover, states deserve “special solicitude” in 
standing analysis.  Wyoming v. U.S. Dep’t of Interior, 
674 F.3d 1220, 1238 (10th Cir. 2012) (citing Massachu-
setts v. E.P.A., 549 U.S. 497, 520 (2007)).  The Tenth 
Circuit noted, however, “the lack of guidance on how 
lower courts are to apply the special solicitude doctrine 
to standing questions.”  Id.  This court takes com-
fort from this statement; however, the Tenth Circuit 
also reiterated that special solicitude does not elimi-
nate the obligation to establish a concrete injury.  Id.   

 Whatever this special solicitude may encompass, 
the Supreme Court held in Massachusetts v. Mellon, 
262 U.S. 447 (1923), that a state does not have parens 
patriae standing to challenge the constitutionality of 
federal regulation on behalf of their citizens.  “[T]he 
naked contention that Congress has usurped the re-
served powers of the several States by the mere en-
actment of a statute” does not suffice to establish a 
State’s standing to challenge the law.  Id. at 483.  
See also Wyoming v. U.S. Dept. of Interior, 674 F.3d 
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1220, 1232 (10th Cir. 2012) (parens patriae not availa-
ble when a state sues the federal government because 
the federal government is presumed to represent the 
citizens’ interests.)  For its part, the State of Okla-
homa purports to disavow any reliance upon parens 
patriae standing, contending that it does not indirectly 
asserts its citizens’ interests, but rather directly as-
serts its own sovereign interests.  Actually, the 
amended complaint and briefing reflect a somewhat 
more complicated situation.  At points, Oklahoma 
asserts sovereign interests (or State qua State inter-
ests).10  At other points, Oklahoma asserts an injury 

                                                  
10  The boundaries of such interests are not brightly demarcated. 

The Constitution established a system of “dual sovereignty be-
tween the States and the Federal Government,” Gregory v. Ash-
croft, 501 U.S. 452, 457 (1991), in which the States “retain ‘a resid-
uary and inviolable sovereignty.’ ”  Alden v. Maine, 527 U.S. 706, 
715 (1999) (quoting The Federalist No. 39) (James Madison).  As 
pertinent to the case at bar, the Tenth Amendment provides that 
“[t]he powers not delegated to the United States by the Constitu-
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.”  U.S. CONST. amend. X.  “The 
Supreme Court at one time regarded the Tenth Amendment as 
little more than a tautology that could not support a cause of action. 
.  .  .  More recently, however, the Court has embraced the view 
that the states may invoke the Tenth Amendment as a basis for 
invalidating federal action.”  Treasurer of N.J. v. U.S. Dep’t of 
Treasury, 684 F.3d 382, 404 (3d Cir. 2012) (citation omitted) “The 
federal balance is, in part, an end in itself, to ensure that States 
function as political entities in their own right.”  Bond v. United 
States, 131 S. Ct. 2355, 2364 (2011). 
 In Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 
U.S. 592 (1982), the Supreme Court said that states have legally 
protected sovereign interests in (1) “the exercise of sovereign 
power to create and enforce a legal code, both civil and criminal” 
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to itself as a large employer.  These contentions for 
standing appear to have been somewhat conflated in 
the present case.  The court seeks to separate them. 
In any event, the court will now address each claim of 
the amended complaint individually.11 

 As stated, in Count I plaintiff asks the court to 
revisit the minimum coverage or individual mandate 
provision of the Act, 26 U.S.C. § 5000A.  The Supreme 
Court upheld that provision in National Federation of 
Independent Business v. Sebelius, 132 S. Ct. 2566 

                                                  
and (2) “the demand for recognition from other sovereigns.”  Id. 
at 601.  In Bond, the Court reiterated that standing requirements 
“must be satisfied before an individual may assert a constitutional 
claim; and in some instances, the result may be that a State is the 
only entity capable of demonstrating the requisite injury.”  131  
S. Ct. at 2366..  See also South Carolina v. Katzenbach, 383 U.S. 
301 (1966), in which standing was granted to the state, not as 
parens patriae but in its own right, because the Voting Rights Act 
of 1965 arguably invaded powers reserved to the states.  Id. at 
323-327. 
 Scholars have addressed this aspect of a case such as the one 
presently before the court.  “Specifically, where the federal gov-
ernment acts on states as states, and directly affects state inter-
ests, states may have standing to challenge such actions in federal 
court.”  Jonathan H. Adler & Michael F. Cannon, Taxation With-
out Representation:  The Illegal IRS Rule to Expand Tax Credits 
Under the PPACA, 23 HEALTH MATRIX 119, 193 (2013) (footnote 
omitted).  “[W]hen a state truly is the federal stakeholder against 
the federal government, state standing is not just appropriate, but 
necessary.”  Stephen Vladeck, States’ Rights and State Standing, 
46 U. RICH. L. REV. 845, 848 (2012). 

11  Standing is not dispensed in gross.  Rather, a plaintiff must 
demonstrate standing for each claim he seeks to press and for each 
form of relief that is sought.  See Davis v. Federal Election 
Comm’n, 554 U.S. 724, 734 (2008). 
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(2012) as a valid exercise of Congress’s taxing power. 
The opinion also contains discussion of the provision’s 
validity or lack thereof under the Commerce Clause. 
The observation has been made that these statements 
may be dicta or binding precedent.  See United States 
v. Henry, 688 F.3d 637, 641 n.5 (9th Cir. 2012).  Plain-
tiff requests a declaratory judgment that, while the 
mandate is valid as an exercise of the taxing power, 
Article 2, section 37 of the Oklahoma Constitution12 
remains valid as a protection against mandated pur-
chases of health insurance.13 

 The quoted provision of the Oklahoma Constitution 
is similar to the Virginia statute involved in Virginia 
ex rel. Cuccinelli v. Sebelius, 656 F.3d 253 (4th Cir. 
2011), cert. denied, 133 S. Ct. 59 (2012).  In that case, 
the State of Virginia challenged the constitutionality of 
the individual mandate.  Virginia sought standing on 
its own behalf, relying upon the Virginia Health Care 
Freedom Act (“VHCFA”).  The state law was signed 
into law by the Governor of Virginia the day after 
President Obama had signed the ACA into law.  Id. at 
267.  The VHCFA declared that no person could be 

                                                  
12  In pertinent part, that Article states “To preserve the free-

dom of Oklahomans to provide for their health care:  1. A law or 
rule shall not compel, directly or indirectly, any person, employer 
or health care provider to participate in any health care system; 
and 2. A person or employer may pay directly for lawful health care 
services and shall not be required to pay penalties or fines for 
paying directly for lawful health care services.”  Okla. Const. art. 
2, § 37(B). 

13  As to Count 1, Oklahoma asserts standing qua State, invoking 
a State’s “power to create and enforce a legal code.”  Snapp, 458 
U.S. at 601. 
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forced to buy health insurance against his or her will.  
The Fourth Circuit concluded that the state lacked 
standing to challenge the individual mandate, because 
the state law did “not confer on Virginia a sovereign 
interest in challenging the individual mandate.”  Id. 
at 269. 

 The Fourth Circuit distinguished the Tenth Circuit 
decision in Wyoming ex rel. Crank v. United States, 
539 F.3d 1236 (10th Cir. 2008), in which a state was 
allowed to challenge a federal administrative decision 
that a state expungement statute would not have the 
intended effect under federal law.  The Tenth Circuit 
stated that “[f]ederal regulatory action that preempts 
state law creates a sufficient injury-in-fact” and Wyo-
ming’s allegation was sufficient because the federal 
interpretation of the Wyoming law “interferes with 
Wyoming’s ability to enforce its legal code.”  Id. at 
1242.  The Fourth Circuit stated that the Crank deci-
sion (and others where a state was found to possess 
sovereign standing) presented situations in which “the 
state statute at issue regulated behavior or provided 
for the administration of a state program.”  Cucci-
nelli, 656 F.3d at 269.  The Fourth Circuit then con-
cluded that, by contrast, the Virginia law “regulates 
nothing and provides for the administration of no state 
program.  Instead, it simply purports to immunize 
Virginia citizens from federal law.”  Id. at 270. 

 If the Fourth Circuit and the Tenth Circuit deci-
sions are in conflict, this court is bound to follow the 
Tenth Circuit.  See United States v. Spedalieri, 910 
F.2d 707, 709 n.2 (10th Cir. 1990) (“A district court 
must follow the precedent of this circuit, regardless of 
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its views concerning the advantages of the precedent 
of our sister circuits”).  This court concludes the 
Tenth Circuit decision in Crank is distinguishable. 
First, the Fourth Circuit decision is precisely on point 
to this case, while the Tenth Circuit decision is merely 
analogous.  Next, in the Tenth Circuit decision, the 
federal statute dealt with firearm rights of someone 
convicted of a domestic violence misdemeanor offense, 
including a misdemeanor under state law.  The feder-
al statute excluded any misdemeanor conviction which 
had been expunged or set aside.  Crank, 539 F.2d at 
1239.  The state statute adopted by Wyoming was an 
attempt to comply with federal law by establishing a 
procedure to expunge misdemeanor convictions “for 
the purposes of restoring any firearms rights lost.”  
Id. at 1238.  The federal agency informed the State, 
however, that the state statute did not in fact satisfy 
the definition for federal requirements.  Therefore, 
Wyoming had standing to resolve the issue. 

 Here, Article 2, Section 37 of the Oklahoma Consti-
tution indicates that it was “[a]dded by State Question 
No. 756, Legislative Referendum No. 356, adopted at 
election held on November 2, 2010.”  The effective 
date makes clear that the Oklahoma provision was 
adopted in response to the ACA.  Similarly to the 
VHCFA before the Fourth Circuit, this provision of 
the Oklahoma Constitution “regulates nothing and 
provides for the administration of no state program. 
Instead, it simply purports to immunize [Oklahoma] 
citizens from federal law.”  Virginia, 656 F.3d at 270. 
As already noted, the Tenth Circuit did make the gen-
eral statement that “[f]ederal regulatory action that 
preempts state law creates a sufficient injury-in-fact to 
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satisfy this prong [of the standing analysis]”.  Crank, 
539 F.3d at 1242.  Under the facts before the Tenth 
Circuit, however, this court believes the statement as 
written constitutes dicta rather than a holding.14  The 
Tenth Circuit (and the two circuit court cases which it 
cites), however, was not addressing a situation in 
which a State passed a law in response to and contrary 
to a federal law with preemption being the unavoidable 
and inevitable result.15 

 Moreover, as the court reads the pertinent provi-
sion of the Oklahoma Constitution, it declares an indi-
vidual right for an Oklahoma resident not to be com-
pelled to participate in certain conduct.  Conceivably, 
a set of facts might develop in which an individual 
Oklahoma resident sought to challenge the individual 
mandate under the Commerce Clause and the man-
date’s interplay with the Oklahoma Constitution.  In 
the case at bar, such a ruling would seem to amount to 
an advisory opinion, which is prohibited.  See Clark v. 
State Farm Mut. Auto. Ins. Co., 590 F.3d 1134, 1138 

                                                  
14  Broad language in an opinion, which language is unnecessary 

to the court’s decision, cannot be considered binding authority.  
United States v. Smith, 454 Fed. Appx. 686, *694 (10th Cir. 2012) 
(quoting Smith v. Orr, 855 F.2d 1544, 1550 (Fed. Cir. 1988)). 

15  “[P]reemption, of and by itself, cannot create a sufficient in-
terest on the state’s part to get around Mellon.  [Crank], the 
Tenth Circuit decision on which the Virginia district court rested 
its analysis, is not to the contrary.”  Vladeck, supra note 10, at 
868-69 (footnotes omitted). 
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(10th Cir. 2009).  Count I will be dismissed for lack of 
standing.16 

 In Count II, plaintiff contends it is entitled to a 
declaration that the term “Exchange” in the IRS rule 
must exclude a “Federally-facilitated Exchange” and 
only apply to an agency or entity established by the 
State.  In the heading and text of the pertinent sec-
tion of its response to the pending motion, plaintiff 
appears to primarily assert standing qua State.  The 
heading of the section states that plaintiff has standing 
“because the IRS Rule deprives Oklahoma of its au-
thority under the Act to be the sole decision-maker 
regarding the availability of premium tax credits and 
other payments under the Act.” (#53 at 6).  Here, and 
at other points in the amended complaint and briefing, 
plaintiff  ’s argument is similar to that made in a po-
lemical law review article previously cited.  After 
mentioning the Fourth Circuit decision, the article 
states: 

Here, however, states could claim that the IRS rule 
directly affects state interests created by the 
PPACA.  The health care law, as written, gives 
states a choice of whether to create an Exchange 
that complies with the Act’s requirements in return 
for start-up funds, tax credits, subsidies, and tax 
penalties on employers and a greater number of in-
dividual residents.  The IRS rule, however, elimi-
nates the choice by providing for tax credits, subsi-

                                                  
16  Oklahoma’s basic claim under Count 1 appears to have been 

recently rejected on the merits in Sissel v. U.S. Dep’t of Health & 
Human Servs., 2013 WL 3244826 (D.D.C. 2013).  Having found 
lack of standing, this court does not reach the merits.  
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dies and tax penalties without regard to whether a 
state creates its own Exchange.  Insofar as this 
rule eliminates a choice that the statute reserved to 
the states, an objecting state should have standing 
to challenge the legality of the rule. 

Adler & Cannon, supra note 10, at 194 (footnote omit-
ted).  In the footnote to this passage, the authors cite 
the Tenth Circuit decision in Crank (albeit with a Cf. 
signal).  This court does not read that decision as 
standing for such a broad proposition.  Plaintiff has 
also sought to invoke the following principle:  “Con-
gress may enact statutes creating legal rights, the 
invasion of which creates standing, even though no 
injury would exist without the statute.”  Linda R.S. v. 
Richard D., 410 U.S. 614, 617 n.3 (1973).17  In other 
words, plaintiff argues that Congress has granted it a 
statutory right to determine whether awards of pre-
mium tax credits or assessments of the large employer 
tax may be made (#53 at 8).  This court is persuaded 
that the Supreme Court’s quoted language usually has 
been invoked regarding the creation of individual 
rights and involving the question whether the statute 
provides a right to sue.  See, e.g., Warth v. Seldin, 422 
U.S. 490, 500 (1975) (“Essentially, the standing ques-
tion in such cases is whether the constitutional or 
statutory provision on which the claim rests properly 
can be understood as granting persons in the plain-
tiff  ’s position a right to judicial relief.”). 

                                                  
17  Any such injury must still be a concrete injury, as opposed to 

“the loss of a right in the abstract.”  See State Nat’l Bank of Big 
Spring v. Lew, 2013 WL 3945027, at *12 (D.D.C. 2013). 
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 On the other hand, “[i]t is settled that Congress 
cannot erase Article III’s standing requirements by 
statutorily granting the right to sue to a plaintiff who 
would not otherwise have standing.”  Raines v. Byrd, 
521 U.S. 811, 820 n.3 (1997) (citation omitted).  See 
also Summers v. Earth Island Institute, 555 U.S. 488, 
497 (2009) (“[T]he requirement of injury in fact is a 
hard floor of Article III jurisdiction that cannot be 
removed by statute.”).  To be clear, plaintiff is not 
arguing that either the ACA or the IRS Rule expressly 
confers standing or grants it a right to sue.  The 
argument which is made, however, reflects another 
difficulty in “State qua State” standing in this case.  
As this court understands it, plaintiff is arguing that 
Congress has provided standing indirectly, by enacting 
a statute that creates a new legal interest, “the inva-
sion of which will confer standing.”  See Simon v. 
Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41 n. 22 
(1976). 

 Such creation of new interests may be accomplished 
as to individuals, but it is unclear that it may be as to 
States.  The legal interest asserted by the State of 
Oklahoma is state sovereignty under the Tenth 
Amendment.  This is not a “new” legal interest, and a 
statute has no power to create it.  To the extent 
plaintiff argues that the new interest was in the 
“choice” whether to create an Exchange, the court 
agrees with defendants that this is parens patriae 
standing by another name.  The allegations in the 
amended complaint do not assert injury to the State’s 
proprietary interests.  The provision of federal tax 
credits to Oklahoma residents does not command Ok-
lahoma officials to take action, or refrain from taking 
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any action.  All pertinent conduct takes place at the 
federal level. 

 In Lujan v. Defenders of Wildlife, 504 U.S. 555 
(1992), plaintiff environmental organizations sued to 
enjoin a regulation rescinding a prior requirement that 
federal agencies consult the Secretary of the Interior 
before approving or funding projects in foreign nations 
that might jeopardize the existence of threatened or 
endangered species or harm their habitat there.  The 
Endangered Species Act authorized the suit in a “citi-
zen suit” provision.  Id. at 571-72.  Nevertheless, the 
Supreme Court held that “a plaintiff raising only a 
generally available grievance about government—
claiming only harm to his and every citizen’s interest 
in proper application of the Constitution and laws, and 
seeking relief that no more directly and tangibly bene-
fits him than it does the public at large—does not state 
an Article III case or controversy.”  Id. at 573-574.18  
In this court’s reading, Lujan undercuts the argument 
for “State qua State” standing in the case at bar.19  
That is to say, this court finds no injury-in-fact in a 
“choice” granted to a State by a federal statute which 

                                                  
18  The Court quoted this statement in its recent decision in Hol-

lingsworth v. Perry, 133 S. Ct. 2652, 2662 (2013).  Further, “ ‘an 
asserted right to have the Government act in accordance with law is 
not sufficient, standing alone, to confer jurisdiction on a federal 
court.’ ”  Id. (quoting Allen v. Wright, 468 U.S. 737, 754 (1984). 

19  “Under Lujan, therefore, it appears that legislation that both 
creates legal obligations and authorizes certain individuals to en-
force those obligations might not, without more, satisfy the re-
quirements for Article III standing.”  Trevor W. Morrison, Pri-
vate Attorneys General and the First Amendment, 103 Mich. L. 
Rev. 589, 623 (2005) 



19a 

 

is then allegedly “taken away” by a federal regulation.  
If the choice only existed because it was granted by 
Congress, necessarily State sovereignty is not impli-
cated under the Supremacy Clause.  The court con-
cludes Oklahoma has failed to establish standing qua 
State for purposes of Count II.20 

 This does not end the analysis.  Count II also 
alleges that the IRS will expand the circumstances 
under which the “assessable payment” (§ 4980H) may 
be imposed against certain employers, with the result 
that an employer may be required to make such a 
payment under circumstances not provided for by the 
Act itself.  (Amended Complaint, ¶ 51).  Additional-
ly, scattered throughout the amended complaint are 
references to such possible employer payments and 
compliance costs.  See, e.g., ¶ 10 (“the payment of the 
subsidy for even one employee triggers costly obliga-
tions on the part of the employer  .  .  .  ); ¶ 11 
(“employers will be subjected to liabilities and obliga-
tions under circumstances not authorized by Congress   
.  .  .  ); ¶ 14 (“the State in its capacity as a large 
employer that would presumably be subject to the 
Act’s ‘employer mandate’ and the accompanying possi-
bility of end-of-the-year tax assessments by the IRS”); 
¶ 33 (“Applicable Large Employers will be forced to 
take actions and incur expenses well in advance of 

                                                  
20  This court also notes in passing that while Massachusetts v. 

E.P.A., 549 U.S. 497 (2007) speaks of “special solicitude” to States 
in standing analysis, id. at 520, the Supreme Court appears to base 
its finding of standing upon environmental damage to state-owned 
property.  Id. at 522, 526. 
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January 1, 201421, to prepare for avoiding and/or min-
imizing exposure to Section 4980H Assessable Pay-
ments that Defendants will assert are triggered by 
such Advance Payments”); ¶ 37 (“The Final Rule al-
ready has had and will continue to have an adverse 
effect on employers within the State of Oklahoma”). 

 The distinction between the employer mandate and 
anticipatory compliance costs for purposes of standing 
analysis was addressed in Liberty University, Inc. v. 
Lew, 2013 WL 3470532 (4th Cir. 2013).  In that case, 
plaintiff sought to challenge the employer mandate on 
multiple grounds.  As in this case, defendants argued 
that plaintiff lacked standing because it was specula-
tive whether plaintiff (in its capacity as large employ-
er) would ever be subject to the § 4980H penalty.22  
The appellate court said this “argument may well be 
correct—as far as it goes.”  Id. at *6 (footnote omit-
ted).  The court then noted plaintiff  ’s allegations that 
the employer mandate and regulations would increase 
the cost of care.  The court found these allegations 
plausible.  “Therefore, “[e]ven if the coverage Liberty 
currently provides ultimately proves sufficient, it may 
well incur additional costs because of the administra-
tive burden of assuring compliance with the employer 

                                                  
21  Again, the effective date of the employer mandate is now 

January 1, 2015. 
22  Also as here, defendants argued that plaintiff already provid-

ed health care coverage to its employees that qualified as minimum 
essential coverage.  In the case at bar, defendants (and plaintiff in 
response) have cited materials outside the pleadings.  The court 
declines to consider these materials in the present context, having 
construed the pending motion as a facial challenge. 
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mandate, or due to an increase in the cost of care.”  
Id. at *7.  The Fourth Circuit then cited other deci-
sions holding that increased compliance costs or ad-
ministrative burden constituted injury in fact for 
standing purposes.  Finally, the Fourth Circuit con-
cluded that (in distinction to the employer mandate 
penalty) “Liberty’s injury is imminent even though the 
employer mandate will not go into effect until January 
1, 2015, as Liberty must take measures to ensure com-
pliance in advance of that date.”  Id.23 

 The allegations in Oklahoma’s amended complaint 
are not nearly as specific as the allegations made in 
Liberty University.  Most of them appear to be di-
rected toward establishing “State qua State” standing. 
Oklahoma does not allege an increase in the cost of 
providing health insurance coverage.  There are, 
however, various references to the necessity to “obli-
gations”, “actions”, and “expenses.”  At the motion to 
dismiss stage, under the extremely lenient pleading 
standards which are applicable, the court finds that 
plaintiff has made sufficient allegations demonstrating 
standing to challenge the IRS Rule in its own capacity 
as an employer. 24   Defendants of course may still 

                                                  
23  As in the case at bar, defendants had cited Clapper v. Amnes-

ty Int’l USA, 133 S. Ct. 1138, 1147 (2013) (threatened injury must 
be certainly impending to constitute injury in fact and allegations 
of possible future injury are not sufficient). 

24  In its response to the motion, plaintiff has cited examples of 
what could be described as compliance costs or administrative 
burden. (#53 at 9-10, 11-12).  These have not been considered in 
resolving the defendants’ motion.  It is axiomatic that the com-
plaint may not be amended by the briefs in opposition to a motion 
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raise standing as to Count II in a motion for summary 
judgment if they so choose. 

 In Count III, plaintiff seeks to challenge the IRS 
Rule pursuant to the Administrative Procedure Act 
(“APA”).  As evidently pertinent here under the 
amended complaint’s allegations, a court may set aside 
a regulation that is arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law, 
pursuant to 5 U.S.C. § 706(2)(A), or which is found to 
be in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right, pursuant to 5 
U.S.C. § 706(2)(C).25 

 The court finds that the same analysis set forth 
above as to Count II applies to Count III was well.  
Many of the allegations specific to this Count appear 
directed toward “State qua State” standing.  As to 
that type of standing, the court finds it has not been 
plausibly alleged by the amended complaint in this 
case.26  By contrast, under the standard applicable at 

                                                  
to dismiss.  Kearney v. Dimanna, 195 Fed.Appx. 717, 721 n.2 
(10th Cir. 2006) (citation omitted). 

25  Neither the amended complaint nor the motion addresses 
exhaustion of administrative remedies.  “[E]xhaustion of APA 
claims is generally required.”  Gilmore v. Weatherford, 694 F.3d 
1160, 1166 (10th Cir. 2012). Because the amended complaint as a 
whole does not stand or fall on whether Count III survives the 
present motion, the court merely notes the issue at this time. 

26  In a law review article, the author suggests that a distinction 
supporting the Tenth Circuit decision in Crank is that it was a law-
suit brought pursuant to the APA.  (“There, as was true in Mas-
sachusetts v. EPA, Wyoming’s suit was specifically authorized by 
(and brought pursuant to) the Administrative Procedure Act”). 
Vladeck, supra note 10, at 869 (footnotes omitted).  Another law 
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this stage of the litigation, the court finds plaintiff has 
made sufficient plausible allegations supporting stand-
ing for the State of Oklahoma in its capacity as a large 
employer.  Count III will not be dismissed, but again 
the issue of standing may be revisited at a later stage 
of the litigation. 

 In Count IV, plaintiff seeks a declaration that the 
IRS rule is unconstitutional as applied to employees of 
the State of Oklahoma.  Plaintiff acknowledges Gar-
cia v. San Antonio Metro. Transit Authority, 469 U.S. 
528 (1985), which held that state employees may be 
forced to follow the federal Fair Labor Standards 
Act’s wage and hour rules.  Plaintiff contends that 
subsequent Supreme Court decisions have called Gar-

                                                  
review article cites Crank for the proposition that “where a statute 
creates a regulatory mechanism that acts on state governments, an 
objecting state has standing under the Administrative Procedure 
Act to challenge federal regulatory actions that compromise state 
interests in violation of the authorizing statute.”  Adler & Cannon, 
supra note 10, at 193-94 (emphasis added).  These passages seem 
to suggest that “State qua State” standing has a stronger purchase 
in a suit under the APA.  

 This court is uncertain how such a doctrine (if that is indeed the 
authors’ argument) would be applied.  Neither the Administrative 
Procedure Act, nor any other congressional enactment, can lower 
the threshold requirements for standing under Article III.  State 
of Utah v. Babbitt, 137 F.3d 1193, 1203 n.11 (10th Cir. 1988) (cita-
tion omitted).  An argument (if such were made) that the Supreme 
Court’s statement in Massachusetts v. E.P.A., 549 U.S. 497, 520 
(2007) regarding “special solicitude” for States in standing analysis 
particularly applies in APA cases appears inconsistent with Wyo-
ming v. U.S. Dep’t of the Interior, 674 F.3d 1220 (10th Cir. 2012).  
In that case, the Tenth Circuit still insisted upon a concrete injury.  
Id. at 1238. 
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cia into question.  “Dismissal for lack of subject- 
matter jurisdiction because of the inadequacy of the 
federal claim is proper only when the claim is so in-
substantial, implausible, foreclosed by prior decisions 
of this Court, or otherwise completely devoid of merit 
as not to involve a federal controversy.”  Steel Co. v. 
Citizens for a Better Envt., 523 U.S. 83, 89 (1998) 
(emphasis added).  Garcia has not been overruled.  
Therefore, it is binding on this court. Count IV will be 
dismissed. 

 Plaintiff describes Count V as “an alternative claim 
for relief in the event that Defendants assert that an 
Exchange created by HHS is a form of ‘Exchange 
established by a state under Section 1311' [as that 
phrase is used in the Act].”  (#53 at 16) (emphasis 
added).  Defendants have given no indication of mak-
ing such an argument, but the merits have not yet been 
reached.  The issue raised by the present motion is 
lack of standing.  If defendants presented the perti-
nent argument, arguably “State qua State” standing 
would exist.  Count V, although hypothetical and 
contingent as it stands, will not be dismissed at this 
time. 

 As an additional ground for dismissal of Counts 
II-V, defendants invoke the Anti-Injunction Act 
(“AIA”). 27   The AIA prohibits “any person” from 
maintaining a suit “for the purpose of restraining the 
assessment or collection of any tax.”  26 U.S.C.  

                                                  
27  As pertinent to Count III, the AIA applies to actions brought 

pursuant to the Administrative Procedure Act.  See Fostvedt v. 
United States, 978 F.2d 1201, 1203-04 (10th Cir. 1992). 
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§ 7421(a). 28  Generally, the AIA establishes a “pay 
first, litigate later” regime.  See Lonsdale v. United 
States, 919 F.2d 1440, 1443 (10th Cir. 1990).  Both 
parties have addressed 26 U.S.C. § 4980H.  As al-
ready stated, that section imposes an “assessable pen-
alty” on large employers that fail to offer their em-
ployees minimum essential coverage.  26 U.S.C.  
§ 4980H(a).  In two places, Congress uses the word 
“tax” to refer to this penalty.  See §§ 4980H(b)(2) and 
(c)(7).  Such characterization is not consistent, how-
ever. 

 After the hearing in this case, the Fourth Circuit 
issued its decision in Liberty University, previously 
mentioned in the context of standing.  The Fourth 
Circuit also addressed the application of the AIA to a 
challenge of the employer mandate.  The appellate 
court concluded “the statutory text suggests that 
Congress did not intend the exaction to be treated as a 
tax for purposes of the AIA.”  Liberty University, 
2013 WL 3470532 at *5.  Accordingly, “we hold that 
the employer mandate exaction, like the individual 
mandate exaction, does not constitute a tax for pur-
poses of the AIA.  Therefore, the AIA does not bar 
this suit.”  Id. at *6.  This court adopts the analysis 
of the Fourth Circuit. 
                                                  

28  The Supreme Court has held that “the constitutional nature of 
a taxpayer’s claim” is of “no consequence under the Anti-Injunction 
Act.”  Alexander v. “Americans United” Inc., 416 U.S. 752, 759 
(1974).  See also United States v. Clintwood Elkhorn Mining Co., 
553 U.S. 1, 10 (2008) (“This is so even though the Anti-Injunction 
Act’s prohibitions impose upon the wronged taxpayer require-
ments” that “the taxpayer must succumb to an unconstitutional tax, 
and seek recourse only after it has been unlawfully exacted.”). 
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 Also after the hearing in this case, the Tenth Cir-
cuit issued its decision in Hobby Lobby Stores, Inc. v. 
Sebelius, 2013 WL 3216103 (10th Cir. 2013).  That 
case involved a challenge to the “contraception man-
date,” a requirement growing out of regulations prom-
ulgated under a different section of the ACA.  The en 
banc court held unanimously that the AIA did not 
apply.29  Specifically, the Tenth Circuit held that the 
exaction imposed for failure to comply with the con-
traception mandate was a “regulatory tax,” and just 
one of many collateral consequences of the failure to 
comply.  Id. at *7. 

 The appellate court concluded that “the AIA does 
not apply to ‘the exaction of a purely regulatory tax” 
Id. at *8 (citation omitted).  The Tenth Circuit char-
acterized the case as follows:  “Hobby Lobby and 
Mardel are not seeking to enjoin the collection of taxes 
or the execution of any IRS regulation; they are seek-
ing to enjoin the enforcement, by whatever method, of 
one HHS regulation that they claim violates their 
[Religious Freedom Restoration Act] rights”  Id. at 
*7 (emphasis added).  Therefore, “just as the AIA 
does not apply to any suit against the individual man-
date, which is enforced by the IRS, so too does the 
AIA not apply to any suit against the contracep-
tive-coverage requirement, even though it also may be 
enforced by the IRS.”  Id. at *8 (citation omitted). 

 Plaintiff draws from Hobby Lobby that “challenges 
to regulatory requirements are not barred by the 
Anti-Injunction Act, even when a collateral conse-

                                                  
29  Indeed, the parties agreed on this point as well.  Id. at *7. 
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quence of enjoining the enforcement of the regulation 
is that the federal government will be prevented from 
collecting a tax”.  (#64 at 4).  Defendants contend 
that the Tenth Circuit’s reasoning does not apply to 
the challenge before this court because § 4980H does 
not impose any “collateral consequences” apart from a 
large employer’s obligation to pay what the defendants 
insist is a tax.  This court has found that the employer 
mandate is not a tax for AIA purposes and therefore 
need not resolve this issue.  The parties in the case at 
bar do not appear to dispute that the tax credit eligi-
bility provided by the IRS Rule serves as a “trigger” 
for the enforcement of the employer mandate.  When 
the AIA applies (which in this case the court finds it 
does not), an argument that a plaintiff is merely chal-
lenging the regulation and not the penalty has been 
unsuccessful.  See Alexander v. “Americans United” 
Inc., 416 U.S. 752, 760-61 (1974).30  Inasmuch as the 
government agreed that the AIA was inapplicable in 
Hobby Lobby, this court would ask for further briefing 
on this point if it were dispositive. 

                                                  
30  It is intriguing that the delay of the mandate arguably makes 

it more difficult for a plaintiff to demonstrate an “impending” 
injury, but does not lighten plaintiff ’s burden under the AIA.  The 
AIA was intended to “protect[ ] the expeditious collection of reve-
nue.” South Carolina v. Regan, 465 U.S. 367, 376 (1984).  Here, no 
collection under the employer mandate has yet begun.  A scenario 
could be imagined in which judicial review would be completed be-
fore assessment and collection had commenced.  See Liberty Uni-
versity v. Geithner, 671 F.3d 391, 425 (Davis, J., dissenting) (4th 
Cir. 2011).  Such a result might be contrary to the literal language 
of the AIA itself; this court merely notes it. 
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 In the interest of thoroughness, the court wishes to 
address briefly the other arguments presented.  In 
another branch of its argument, plaintiff argues that 
the AIA is not “truly jurisdictional,” but is better 
viewed as a non-jurisdictional “claims-processing” 
rule.31  Plaintiff notes that in the Hobby Lobby deci-
sion, three judges of the Tenth Circuit examined Su-
preme Court precedent and appeared to find persua-
sive the argument plaintiff presents here, concluding, 
“[i]n the end, the AIA shows none of the hallmarks of a 
jurisdictional restriction, and has many features that 
collectively indicate otherwise.”  Hobby Lobby, 2013 
WL 3216103 at *37 (Gorsuch, J., concurring).  This 
statement, however, appears in a concurring opinion in 
an en banc decision and does not represent the holding 
of the court.  Even within the discussion, Judge Gor-
such notes that both the Supreme Court and the Tenth 
Circuit have on other occasions referred to the statute 
as jurisdictional.  Id. at *36 (citing Enochs v. Wil-
liams Packing & Nav. Co., 370 U.S. 1, 5 (1962) and 
Sterling Consulting Corp. v. United States, 245 F.3d 
1161, 1167 (2001)).  Both the Supreme Court and the 
Tenth Circuit are, of course, binding on this court.  
Therefore, this court must hold that the AIA, where it 
applies, is jurisdictional.32 

                                                  
31  “Claims-processing rules” are rules that do not limit a court’s 

jurisdiction, but rather regulate the timing of motions or claims 
brought before the court.  See Dolan v. United States, 130 S. Ct. 
2533, 2538 (2010). 

32   In the Hobby Lobby decision itself, despite the parties’ 
agreement that the AIA did not apply, the Tenth Circuit stated 
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 Plaintiff also contends (in a footnote) that States 
are not “persons” within the meaning of the AIA. 
There is “no hard and fast rule” governing whether a 
State qualifies as a “person” for purposes of federal 
law.  United States v. Cooper, 312 U.S. 600, 604-605 
(1941).  The Supreme Court has interpreted the word 
“person” in other provisions of the Internal Revenue 
Code to include States.  See Sims v. United States, 
359 U.S. 108 (1959); Ohio v. Helvering, 292 U.S. 360 
(1934).  On the other hand, there is a “presumption 
that ‘person’ does not include the sovereign.”  Vt. 
Agency of Natural Res. v. U.S. ex rel. Stevens, 529 
U.S. 765, 780 (2000).  This court is persuaded that 
while “comity and respect for our federal system de-
mand that something more than mere use of the word 
‘person’ demonstrate the federal intent to authorize 
unconsented private suit against” States, Id. at 
780-781 n.9 (emphasis added), the AIA does not permit 
States to affirmatively sue the federal government 
outside statutory bounds.  The court rejects plain-
tiff  ’s argument. 

 Plaintiff also suggests (even more faintly, within the 
same footnote) that this case falls within the language 
of South Carolina v. Regan, 465 U.S. 367, 378 (1984) 
that the AIA does not apply to aggrieved parties who 
have no alternative forum to litigate claims.  In 
Cuccinelli, the Fourth Circuit stated without elabora-
tion that “Virginia may well be exempt from the AIA 
bar.”  656 F.3d at 267 n.1 (citing Regan).  In Regan, 
the State sought to challenge a federal statute which 

                                                  
that it had “an independent duty to determine whether the AIA 
strips us of subject-matter jurisdiction.”  Id. at *7. 
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terminated a federal tax exemption for bearer bonds.  
South Carolina argued that the federal statute inter-
fered with its sovereign power to raise money by issu-
ing tax-exempt bonds, in violation of the Tenth 
Amendment.  The reason the Supreme Court found 
South Carolina had no alternative forum to litigate was 
that the tax fell on bondholders rather than the State.  
Regan, 465 U.S. at 379-80. The Court did not suggest 
(and plaintiff here has not argued) that a State may 
not bring a tax refund action.33  Regan was a “unique 
suit.”  Hibbs v. Winn, 542 U.S. 88, 104 n.6 (2004).  
See also Judicial Watch, Inc. v. Rossotti, 317 F.3d 401, 
408 n.3 (4th Cir.), cert. denied, 540 U.S. 825 (2003) 
(“Because of the strong policy animating the Anti- 
Injunction Act, and the sympathetic, almost unique, 
facts in Regan, courts have construed the Regan ex-
ception very narrowly.”).  This declines to adopt 
plaintiff  ’s suggestion in this regard.34 

 It is the order of the court that the motion of the 
defendants to dismiss (#41) is hereby granted in part 
and denied in part.  Count I and Count IV are dis-
missed.  As to Count II, Count III, and Count V, the 
motion is denied. 

                                                  
33  Cf. California v. Regan, 641 F.2d 721 (9th Cir. 1981) and 

Minnesota v. United States, 525 F.2d 231 (8th Cir. 1975). 
34 “In challenging the adequacy of tax refund suits, plaintiffs hint 

that declaratory and injunctive relief might be available only in 
APA suits, and not in tax refund suits.  That is wrong; indeed, the 
Supreme Court has indicated just the opposite.”  Cohen v. United 
States, 650 F.3d 717, 740 n.5 (D.C. Cir. 2011) (Kavanaugh, J., dis-
senting).  The State of Oklahoma has not made the argument re-
ferred to, but this court notes it. 
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 ORDERED THIS 12th DAY OF AUG., 2013. 

 

     /s/ RONALD A. WHITE 
      HONORABLE RONALD A. WHITE 
      UNITED STATES DISTRICT JUDGE 
      EASTERN DISTRICT OF OKLAHOMA 
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