S e e L S et
/9‘#/""“ o T doﬂfﬁ'ec///zéine'ﬁfm'

“See aliq #’é

FO'?.EIGLI CLAUIS SETTLEMENT COMMISSION 5 & 5'7‘ f o M

OF THE ULTIT‘?D STATES -+ s HErIY
"EI_asm.ng’opn, D.C. 20579 ' W e T ‘i
I‘\I THL MATTER 0'” TH CLATM OF L
4
o
r IR
LI e R e T ' Claim Wo. CU-0019
THE SCHYARZENBACH HUBER COMPANY - LA ‘ S .
* ‘ ' Decision No. CU- 21
] =t
. . t
Unaer the Inuerna’cloml Claims Snttlenenb Lo
Act of 1949, as amended ot
. 1

PROPOSED DECTSION

This clain against the Covernment of Cuba, under Title V of the
International Claims Settlement fct of i9h9, es esmended, for -«“4;51,710-;72
.bwas presehted by The Schwarzenbach Huber Comy vany, based upon the as-
serted loss of payment for merchandise shipped to Cubdba. |
Under Section 503 of the Internationzl Claims Settlement Act of 1919,
_ag amended {6Y Stat., 125 69 Stat. 552; 72 Stat. 527; 78 Stat. 11105 79
ta{;; 988) the Co:mi'ssion is given jurisdiction over claims of nationsls

E

‘oi‘ the United States agzinst the Goverrment of Cub2. That section
provides that the Commission shall receive and determine in 2ccordance
with appliczbie substantive law, including internationsl lsw, the amoim’o
and validity of claims by natio »?.ls of the bmted States against the

Government of Cuba arising since denusry 1, 1959 for

(2) . . . losses resuliing froa the n2
exproprization, intervention or other taki
E 5
L

specizl measures directed 2z2inst, pro

zny rights or interests therein owned "holly o"'
periislly, directly or indirectly at the time by
nationsls of the United States, . ..

v £ oM

Section 5Ci of the Act n*oﬁ es, 25 to Cimership of .r_.l.uS, t- 2%

{(2) A cilzinm shzll not "r‘a cons
of th :7. -$i%tle unless the prop
based was owned wholly or pariislly, direc tly or indirectly by
a nation 1 of the United States on the date of the lossand:
'if considered shzll be considered only to the extent the
clzim has bzen held by one or more n/’cn onzls ol the United

idered under seciion E'O”\ﬂ)
erty on which the clain vwas

“')U

oo

)

e
(%


http:loss2.nd
http:cl.:::.in
http:Cl?.:i.r.ls
http:e.gaJ.ns
http:1,710.72
http:CONPAf.lY
http:cu.:..om

o

‘ States contlnuously thereafter untll obe date .of
] flllng w1th the Comm1s51on. i

Sectlon 502(1) of the Act deflnes the term natlonal of the Unlted

-,States ‘8 .t (B) a corporatlon or other leral entlty Wthh 1s  :,7

ﬁfﬂﬂ-organlzed under the laws of the Unlted States, or of any State, the

;;Dlstrlct of Columbla, or. the Commonwealth of PUerto Rlco, 1f natural
vpersoas who are 01t1zens of the Unlted States own, dlrectly or 1nd1reCtly,
"50 per centum or more of the outstandlng capital stock or other bene—
- f1c1al interest of such corporatlon or entlty. § ; . | |
| " An offleer of‘the clalmant corporatlon has certlfred that the
i clalﬁant was organlzed in the State of New Jersey and that at all tlmes

' between 1956 and presentatlon of thls clalm on June 11 1965, more than

50% of the outstandlng capltal stock of the clalmant has been owned by

o Unlted States natlonals ~ The Comm1551on flnds, thererore,-that claimant

is a natlonal of the Unlted States w1th1n the meanlng 01 Sectlon 502(1)
‘(B) of -the Act, )

Pan Amerlcan Forwarders,-inc (FCSC-Ciaim No. :CU—OQST).was the
forwarder of goods which THE SCHWARZEVBACH HUBER COMPANY shﬁpped to Cuoa,
| and wnlch are the subgect of the ‘SCHWARZENBACH clalm The record
contains a copy of the SCHWARZENBACH invoice No. SA-15892 of Settember:1,

" of Havena, Cuba,

_l959_reflectingithe sale to "Tiendas Flogar;‘S;A;,
f_of goods totalling $l,59l.b6. Freight, shipping and'insurancevfees
increased the totai;to $l,710;72. The terms were 60 days sight throagh
The-TruSt‘Company of Cuba. "Tiendas Flogar; S}A.,“.paid $l,710.7é to
" The Trust Company of Cuta on collection No. 12#8#9, on November h,'
1959..-This'isiset out in a 1etter'of40ctober_8, 1960 from the coasignee
”to clalmant AR . ‘7 |
- f Addltlonally, the record includes a letter of November 9, 1960
from The Trust Company of Cuba, to clalmant, 1n'Wh1ch it 1s stated that
'Vthe collectlon was pald [by tne cons1gnee] and mhat The Trust Company
;-of Cuba vas stlll awaltrng'a dollar relmbursement_release rrom tqe
v“:Exchaoée ﬁoard,:a CuEanIGowernment agency. Claimant avers that-it_hast‘

- not received the funds.
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On September 29: 1959, there was publlshed in the Cuban Off1c1al g

“tv;Gazette, Cuban Law No. 568 whlch is drafted in the most general terms._

>”ThlS Law, in its preamble, refers to Taw 13 of December 23, l9h8 whlch
organlzed the Currency Stablllzatlon Fund, grantlng 1t the 11cense to »
fregulate the 1nternatlonal exchange Law 568 proceeds to descrlbe
:wrongful acts in the fleld of 1nternatlonal exchange whlcn adversely

i’affected the natlonal economy . Spec1f1cally} Law 568 then enumerated
_1nstances declared to be monetary offenses (Artlcle 1), and prov1ded

' punlshment for the 1nst1gator CArtlcleQ) . | ‘
Paragraph (6) of Artiele 1 designates as.Aﬁ offensegainﬁer alia,

: _rhe'transferring efdfunds abroad, by any‘neans,‘nhaterer might.be_the
origin'ef the funds, except in.aufhoriaed‘cases; er thoee'whieh fhe
Currency Stabilization Fund might authorize,‘threugn the channeis of an
associated bank or entity authorized by the National Bank of Cuba., The

. second paragraph of Article 2 inereases the penalty if the offense be
-commiﬁted by an officer of a bank or other juridical person.
On cheber 13, 1960 the Government of>Cuba published in the Official
Gazette Law No 891, concernlng the ba nking.strncture of Cuba. rticle
. 12 thereof dlssolved the Currency Stabilization Fund apd transzerred its
"-functlons to the National Bank of Cuba. ‘
| It is clear that channels'existing>for effeeting’transfer of funda
to a lawful creditor abread required authorization frem a Cuban éovernus
nent agency, to”be effected as'designated by the National Bank of Cuba.
.The Commission has ascertained, through examinatien of a nnmber of
»clains'against the Gevernment evauba, presented to it, that man&.cen-
»signees nad-paid their drafts to designated banks in Cuba for transfer -
to claimants in the Unlued Sbateb, and that the matters came. tora
tand5u111 at “this n01nt . The Cuban banks have frequenuly 1nTormed

clalmants, as in the case at nand that permass1on has been souvhu, and
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'h"lsvawalted to transfer the funds, but the transfers have ﬁgtvbeeﬁ approved
 'Trust Company of Cuba later became an agency of the Natlonal Bank of Cuba.
¢ The demands by the Cuban Government on the con81gnee in 1mplementa~
:ftlon of Law 568 1ncluded among other thlngs 1nformatlon and evidence
as to the.Cuban agent’s commlssion;»1ndependen£’audit of consignee’s
Laccounts as well as an audlt of the audltor s accounts; explanatlon of
deductlons,_explanatlon of length of tlme in passege' complete list of
=s  con51gnee s accounts payable. In some instances compllance w1th these .
"'demands would cost the cons1gnee more.thap tne amount to be transferred

- to the»con51gnor Wlth the result that con81gnee, havxng pald his debt
was deterredvfrbm comply1ng—w1th the demands of the Cuban Government.

Although the Cbmmiésion recognizes'fﬁe sdrereign authority of a .

nation to control its national economy and to tnﬁs end regulate forelgn
exchange neveruheless it also recognlzes that the law must have that
~.genuine.1nuenulon and it must not contravene 1nternat10nal lasr, The.
Commission has held in other programs that a prohibitipnvagainst transfer
of funds outside of s eountry is'sn exercise of sovereignrauthority
Which, though ceusing hardshib to non—residents héving funds.withrn the

country, does not give rise to an international claim. (See the Claim

of George Evanoff, Claim ﬁo.'BUL-lOOB, 10 FCSC Semiann. Rep. [Jan.-

~June 1959] 17; and the Claim of Ilie Muresan, Claim No. RUM~30,211, supra,

at 111.) There are~also numerous decisions concerning'the fact that a
currency reform resultwng in the devaluatwon of a natloq s currency is

»'an exercise of soverejgn authority which does not give rise to a cause

of action. (See the Claim of Irene Hill Mascotie, Claim No, HUNG-20,435,
~ supra, at 28.) There'are as well those cases in connection with currency
? reform which hold that as long as there'is no-discrimination between

.natlonals and allens, no clalm under 1nterpatvo" l lav arises., (See the .

‘Cledm of KMrolln Furst, Cla1m No. CZ 1381 7 FC3C Semiann. Rep..

1 CU~0019
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[JLU_y—-Dec. 1962] 199, and the Claim of Herberu S. Hale, Claim No.

' "VPO-loll 15 FCSC Semiamn. Rep.. [:ruly-Dec. 1961] 2. ) e
It is not suffic1ent that the regulation of foreign exchange ber‘;
i‘the osten51ble purpose when 1n reallty the law has been enacted or 1sl’
- rutllized for a purpose not in accord w1th international law.' In this .
connection B A‘Wortley states "It has been rightly suggested that 'a
‘State incurs no llability for deprec1at1ng 1ts currency or restrictlng.A
'its transfer abroad', but that Yunduly oppress1ve measures' might be in

a different'cauegory - In Re Claim by Helbert Wagﬂ & Co., Ltd.,

([19561] I AlL E.R, 129, [1956] 2 W.L.R. 183) it became quite clear that
‘ foreign exchange control may be spollatory in 1bs effects and_held to

. be illegal and_unenforceabie abroad.” - (See Wortley,'Expropriation in

Pubiic Internationai Laﬁ, Cambridge, 1959, p. 107.). Wortley's note é
(ebove) concerns & discussion of devaluation (E..Lauterpecht; Z;i§ :
¢.L.Q., vol. V (1956);vp. LoT). However, Ienterpacht has referred to a
passage in the opinion in the.ﬂggg case; “This courtvis entitied to. be
satisfied that the foreign law is a genuine foreign erchange len, that
is, a law passed with the gennine intention of protecting its econony
in times of national streSS‘and for that purpose regnlating.(inter elia)
the rights of iorelgn creditors, and 1s not a law passed ostens1bly w1th
that obgect but in reallty'w1th‘some obgect not in accordance with the

. ‘usage of netions., The title and~expressed purpose of_such legislation
’are.not conciusivevupon the point}” (Note by Liuterpacht, supra, p. 306)

After nav1ng con51dered this matter, the ComnlSSion holds that

~ Cuban Law 568 and the Cuban Government's implementation thereof With
respect.to_the'rignts of the claimant herein, wes.not‘in reelity a .
legitimate ex erCise ‘of its sovereign autqorwty to regulate 1ts foreign ,
exc ng Rathcr, the Commission concludes-thet_the application of
this'law_insofer as- the rights of'clainant are_concerned; constituted

©an intervention by thevGovernment of Cuba into the contractual rights_
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'77;' wnlch, in effect resulted in the tahlng of<Amerlcan~owned property ‘

“'lf w1th1n the. meanlng of Sectlon 503(&) of the Act

Accordlngly, in. the 1nstant clalm the Commlssion’flnas‘théo oialmant'
property was lost as a result of the 1ntervent10n-by the Government of
f,Cuba and that in the absence of evidence to. the contrary, the loss
occurred on November 5, 1959, the day after the collectlon was pald to :
_The Trusﬁ Company of Cuba. |

The Commlss1on has de01ded that in payﬁenu of 1osses oo clalms
.determlned pursuant to Tltle N of the Internatlonal Clalms Settlemenu
-Act of 19h9, as amenaed 1nterest should be allozed at the rate of 6% {_
ifrom the date of loss to the date of seutlement (See the Claim of |

Amerlcan Casb Iron Ploe Company, FCSC Clalm No. CU-02h9 )

Accordlngly, the Commls51on concludas that the amount of the loss
v’sustalned by claimant shall be 1ncreased,by 1nterest thereon au tne rate‘

of 6% per annum from Novcmbar 5, 1959, the date on which the loss occurred

to t the date on which- prov181ons are made for tha settlemenu thereof

CERTIFICATION OF LOSS

The Commission certifies that THE SCHWARZENRACH HUBER COMPANY
suffered a loss, as a result of actions of the Goverﬁment of Cuba,
within the scope of Title V of the International Claims Settlement

in the amount of One Thousand Seven Hundred

Act of 1949, as amended,

Ten"Dollars and Seventy-two Cents.($l,710.72), with interest thereon

at 6o per annum from November 5, 1959, to tpe daﬁe of settlement.

N

Dated at Washington, D C.,
and entered as the Proposed
Decision of the Commission
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" Edwahd D. Re, Chairman

Fest Y T

1.-Theodore Jaffe, Commliiionﬂr

U/f»j’:‘,yf?

Tavern R. Dllveg, Commissioner
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NOTICE: * Pursusnt to the Regulgtions of the Commission, if no objections.

are filed within 20.days after service or receipt of notice of this
Proposed Decision upon the expiration of 30 deys after such service or
receipt of notice, the decision will be entered as the Final Decision

- of the Commission, unless the Comm1551on o»herw1se orders. (FCSC Reg.;.‘; ..‘

' | k5 C.F.R. 5'31_.5(e§ and (g) (woOu))
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