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PROPOSED DECISION OF THE CQb

' This 'is a claim by Donald S, Friede, a‘st Administratbr, C.T,A,, of .
e Es’cate of M, Sergey Friede, deceased far the following:
(a) Judgment dated July 19, 1935 - $1,585,941,27

(Composed of (1) value of claim at time
it arose on July 10, 1919 of $800,000,

(2) Interest of $769,199.97 computed at
6% from time claim arose on July 10, 1919
to date of judgment of July 19, 1935, and
(3) costs and disbursements of $6, 741.30)

(b) Interest at 6% on judgment of $1 585,941 27 .
from date thersof (July 19, 1935) to :
November 30, 1955 1.937,755.62

| $ 3,523,696,29
Less |

Payments received by claiment on account
with interest at 6% to November 30, 1955 124,193,27

Net to November 30, 1955 - $3,399,503.62

(Claimant asks that interest at 6% from November 30,
1955 to date of payment be added to the above figure
of $3 399,503 62,)
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VIA certified copy of Letters of Administration which were issued to
Donald S, Friede on July 17, 1951 by the Surrogate's Court of the
3’ County of New York, State of New Y‘brk; has been furnished to the
Commission, It is alleged that the claim accrued soiel,’y in favor of
the decedent M, Sergey Friede, a citizen of the United States since
September 30 1890, the date of his naturalization by the Court of
Commcn Pleas for the City and County of New York,

It 1s alleged that the decedent, M, Sergey Friede, and a partner-
_ ship known as "Mavrikij Nelken“ composed of Mavrikij (Meurice) Stifter
Aand Jacques (Jacob) M, Berlin, entered into a joint venture to sell goods
and supplies to the Imperial Russian Government during World War Iy that
the profits of the venture were to be divided equelly and that the
account of the joint venture was té be kept in the Azof Don Bank in
Russia in a dollar account in the name of lﬁvrikij Nelkens that the
yenture was successful and subétantial profits were realized and deposited
n the account so provided- that after the Soviet Revolution it was
vdgcided to dissolve the joint venture and divide the profitsy that
‘Mafv;rildj‘ Nelken irmediately withdrew its half, leaving a balance of
Sevén hundred twenty-three odd thousand dollers" in the Azof Don Bank
hich, together with interest left a balance of "aprroximately Eigh£
undred thousand dollars"s that of this amount the partnership of
vr_j,k‘ij Nelken claimed %"321,273.58 by reason of adjustment of interest
dcomnissions; that pursuant to the insistence of M, Sergey Fk-ieda;
is nephew and representative in Russia Solen O, Friede, Mawrikij (Maurice)
tifter and Jacques (Jacob) M, Berlin, went to the Azof Don Bank and
equested Mr., Czamanski in charge of the Foreign Department of the Bank,
o make the necessary arrangements to transfer the account to New York;
hat Mr, Czamanski informed them that the Azof Don Bank ,‘did not have the
écessary dollara in New York to make the ’?ransfer direct but "would
rrange it through thé Russo-Asiatie Ba.nk": thereafter, a conference was
‘,d with ’c.he Russo-Asiatic Bank at which time Solon O, Friede, Mavrikij
'tifter ’ Jacques M, Berlin and Mr, Czamansk:l instructed the RussonAsiatic
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Bank to transmit the sum of $800,000 to M, Sé_rgey Friede in New York;
that,'bhé Russo~-Asiatic Bank accepted "the buéiness " and agreed to make
the ’granémittal to its American éorrespondeht , the Guaranty Trust Com- -
peny: that the transfer was never made and ?ohat M, Sergey I*‘riede wa.s
never paid.
| The eviden‘c’e of record shows that shorfgly thergaftér, but prior
to. September 3, 19201,‘ M, Sergey Friede diedg testate; that his will was
:'vadmitted to probate on September 3 , 1920 in the Surrogate's Court of
the County and State of New York; that his widow, Julia L, Friede, a.°
citizen of the United States since her birth on September 1’7,\ 1866 at
k:,'f‘New York, New York; and his son; Sydney Allan Friede, a citizen of the
 United States since his birth on May 19, 1890, were éégh given one~half
of the residue of the estate which inéluded £h1s claim; that pursuant‘ to
an applicétion by these vtwo individuals as executors of the Bstate of
M, Sergey Friedé, deceased, a warrant of attachment wés issved on Sep~
;c.ember 25, 1933 by the Supreme Court of the State of New York on the
property of ‘the Russo-Asiatic Benk; that on September 25, 1933 such
, warrant of attacvhm»ent was served on the Guafar;ty Trust Company of New
Ybrk and the National City Bank, and = 1evjr gnd attachment wa‘s méde 6;1
'allldebts, moneys. and property belonging to the defendant,' Russo-
Asiatic Bank; in the possession of such Banks; that on July 19, 1935 a
default judgment was rendered By the Supreme Court in Richmond County,
Stgte of New York, in favor of Julia L, Friede, as executrix,r and
, Ssrdney Allan Frieda, as executor, of the Estate of M, Sergey Friede,
deceas'ed,’ against the defendant, Russo-beiatic Baﬁk, for the sum of
"Eight hundred thousand (800;000) dollars, with interest thereon from
 the 10th day of" July 1919 to the date hereof [ July 19, 1935_/, amount-
‘ yimngvto the sum §f Seven hundred sixty-nine thousand one hundred ninety-
' bine end 97/100 (769,;199.97) dollars, together with $16;741, 30 costs
~and dié&:rsexnents as taxed, amounting in all to the sum of

$19585,941.27,, .
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On Februasry 18, 1934, which was prior to ﬁhe issuance of the above
judgment; Sydney A, Friede died tes_tate. A certified éopy of the dece-
dent's will, admitted to probate on March 19, 1954 by the Surrogate's
Court in and for the County and Stété 6f New York, shows that by the
k residuary clause a trust ﬁas created with Donald S, Friede, a citizen
of the United States since his birth on May 12, 1901 in New York, New
| York; being the 1life tenant and the remainder to his children_. The
evidence of »recond shows that the 1ife tenant has two children --
Anne Friede born on August 15 , 1943 in Pasa&ena, California and
Mary Friede born on March 12, 1946 in Pasadena, ‘California. On Feb-
‘ruary 8, 1950, Julia L, Friede died testate and her will vas admitted
to probate on February 1£, 1950, Her som, Donald S, Friede, was the v
sole residuary 1egatee._ |

In the circumstances, this cié,im presents five questions which
- w11l be discussed in series hereaf‘ee;;'. '

o S
I, khe er s claim origina accrued solel

favor of the dgcedent, M, Sergey Friede, as alleged"

Y

Section 305(a) (1) of Public Iaw 285, 84th Congress, confers juris-

_diction upon this Commission over "claims of nationals of the United

States against a Russian national originally accruing in favor of a

. npational of the United Sta’c.es with respect.to which a judgment was

entered :1n, or a warrant of attachment issued from, any court of the
United States or of a State of the United States in favor of a national
of the United States, wﬁ.th which judgment or warrant of attachmen’c{ a
lien was obtained by & national of the United States prior to Novermber 16,
1933, upon any property in the United States which has been taken, colw
lected, récovered, or liguidated by the Government of the United Staf.es
| pursuant to the Litvinov Assignment , ,; ,'f (Underscoring sﬁpplied)

The fiduciary must sustain the burden of proving, inter g_l_i__a_i_, that
the claim originally accrued in favor of M, Sergey Friede, With regard

%
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thereto he made those allegations stated above and as evidence in sup-

port thereof, filed the following:

(1) Deposition of Solon 0, Friede, dated July 19, 1935,
taken before a Justice of the Supreme Court of the
State of New York, County of Kings, wherein he swears
that he was the nephew of M, Sergey Friede and was
manager of M, Sergey Friede's office in St, Petersburg,

- subsequently named Petrograd, now called Leningrad,
Russia from 1915 to the time the office closed in 1918;
that all moneys received in the husiness were deposited
in the name of Mawrikij Nelken in the Azof Don Bank;
that in December of 1917 there was over $700,000,
excluding interest, in the dollar account in that
bank; that "My, M, Sergey Friede told me that due to
the unsettled conditions then prevailing , . . he was
anxious to have the balance then standing in the Azof
Don Bank transmitted to New York, and that he had
instructed Mavrikij Nelken to get the dollar balance
over to New York , . , I stated to Mr, Berlin and
Mr, Stifter that Mr, Friede wanted this money trans-
mitted to New York because of conditions then prevail-
ing in Russia, They stated that the money should be
so transmitted to him in New York and that they were
just as anxious as Mr, Friede to have it done"; that
thereafter Mr, Czamanski of the Azof Don Bank went
with the affiant and Messrs, Berlin and Stifter to
the Russoe-Asiatic Bank to make the necessary arrange-
ments to transfer the account to New York; that
"Mr, Czamanskl of the Azof Don Bank said that
Mr, M, Sergey Friede and Messrs. Berlin and Stifter
carried a large dollar account with the Azof Don Bank
and that they desired to transmit that dollar account
to Mr, M, Sergey Friede in New York City, He said
the amount would be $800,000 to cover principal and
interest"; that the necessary arrangements were made
and that the affiant saw the confirmation "which Azof
Don Bank had received from the Russo-Asiatic Bank,
which confirmation advised that the Guaranty Trust
Company of New York had been instructed by the Russo-
Asiatic Bank to forward to the National City Bank of
New York the sum of $800,000,"

(2) Arfidavit of George Stifter, of April 19, 1956, sworn
to before the Vice-Consul of the United States at
Paris, France, who swears that he is the son of
Mavrikij V, Stifter who died in 1953 and who was the
surviving partner of the firm of Mavrikij Nelken, the
other partner being Jacques M, Berlin who died many
years before; that Mavrikij Nelken withdrew from the
Azof Don Bank its share of the profits except certain

‘ bank interest and commissions allegedly due them; that
Mr, Friede requested that the balance remaining be sent
to him in New York; that "all of this money was to be
paid to M, Sergey Friede and belonged to him, and
Mavrikij Nelken had no claim on any of it, having
theretofore , , ., Obtained its share of the profits of
the venture , , ,"; and that "my father always said

- that the firm of Mavrikij Nelken had no interest in the
aforesaid eight hundred thousand dollars other than the
controversy aforesaid , , ,"

-sn : ;
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(3) The affidavit of Constantin Stifter, dated April 19,

: 1955 and sworn to before the Vice-Consul of the United
States in Paris, France, who swears that he was the
attorney and legal advisor to his father in liquidating
the affairs of Mavrikij Nelken and was familiar "with
the affairs of that concern”; that he has read the

affidavit of George Stifter, supra; and that "the
allegations of the aforesaid affidavit and deposition
are true and correct,"

(4) The affidavit of April 24, 1956 by Samson Selig, Esquire,
vho swears that he is now and has been "since its incep-
tion , ., . the attorney of record in the action brought
in 1933 by Julia L, Friede and Sydney Allan Friede, as
Executrix and Executor of M, Sergey Friede against the
Russo-fsiatic Bank, and the members of the firm of
Mavrikij Nelken , , ,"; that throughout that time he
had many conferences with Julie L, Friede and Sydney 4.
Friede, and had numerous conferences in Paris with
Mavriki;} V. Stifter, the surviving partner of Mavrikij
Nelken, The affidavit further recites statements made
to Mr, Selig by Sydney A, Friede which statements, in
effect, corroborate the statements made in the affida-
vits named above,

A certified copy of the complaint filed in the action by the Estate
M, Sergey Friede against the "Russo~-Asiatic Bank, also known as Banque
ss0 Asiatiqge, and Maurice Stifter énd Jaéob Moiéyﬁtch Berlin, co=- |
;‘tners doing business under the fit;in name of Mavrikij Nell{en;" which
‘is_ulted in the Judgment in favor of the plaintiff; supra, contains the
gllmring allegations wh:f.éh are also pertinent td the question as to
ether tﬁe original claim arose solely in favor of M, Sergey Friede:

L4 * . L4 * L 4

"FOURTH: That at all the times hereinafter mentioned

the , . . Azoff Don Bank , . uasg igdebted to the glaintiff"s
decedent and th of vr « in the sum of

Seven ﬁm‘rﬁaﬂww@mmw ty-thre
and 99/100 (727.,923,99) dollars and acerued interest, which amoun

glaintiff's decedent and the firm of Mavyikij Nelken had dgg;gndqd
of the Azoff Don Bank to be made available to them in New York.

In order to comply with the said demand, and on the instructions
of the plaintiff's decedent and Mavrikij Nelken, the said Azoff
Don Bank entered into an agreement with the defendant ., , . wherein
and whereby said Russo-Asiatic Bank undertook and agreed to pay to
the said Azoff Don Bank, in the City of New York the sum of Eight
hundred thougand (800 OOO) dollars , . .




NNTNTH. That the said sum of Elght hundred thousand
(800,000) dollars was to be paid to the said Azoff Don Pank in
the City of Neu_.gzk_ig._.tw en .&ud_&sggm&_&ha_g.i.
g!aintgfﬁ‘s decedent
Mayeiki] Nelken,

WPENTH: That the defendants, Maurice Stlfter and Jacob
Moisyvitch Berlin, co-partners doing business under the firm
“name of Mavrikij Nelken, are joined as defendants in this action
becauge these plaintif ave been upable to.ioin them herein ags
co=plaintiffs. , " nderscoring supplied) -

Tt is the contention of the claiment that the original cause of

;éction arose when the above contract was breached by the Russo-Asiatic
Bank, It is alleged that M, Sergey Friede was a donee or creditor/bene;
ficiary under the terms of the contract, In éupport of this contention
*it is implied that the court which.rendered the judgment in favor of
the Estate of M, Sergey Friede answered this question in the affirmative
aﬁd thereby bound the Comﬁission to accept it in accordance with the
‘rovisions of Section 305(b) of Public law 285, 84th Congress. The Com~
hission rejects this argument., Furthermore, the affidavit of July 11,
1932 by Maurice Stifter, also known as Mevrikij Valentinovitch Stifter,
§ntains statements to the efféct thaﬁ the money to be transferred to
ew York by the Russo-Asiatic Bank was for the benefit of M, Sergey4Friede
and the firm of Mavrikij Nelken, |
If the elaim did originally-accrue in favor of M, Sergey Frlede the
Commission is at a loss to understand why the firm of Mavrikij Velken was
jolned as a partyjpefendant in the complaint‘filed which resﬁlted in the
\udgment against the RussofAsiatic\Eank if that firm had no interest in~
the original claim, The Tenth item of the complaint states: | |
"That the defendants, Maurice Stifter and Jacob Moisyvitch
Berlin, co-partners doing business urder the firm name of
Mavrikij Nelken, are joined as defendants in this action
because these plalntlffs have been unable to join them
herein as co-plaintiffs,"
The attorney for the claimant stateé in his affidavit that:
", . . The reasons for making the members of the firm of
Mavrlkij Nelken defendants were entirely procedural, The

~ Bstate of M, Sergey Friede did not wish to conduct a long
and arduous litigation against the Russo Asiatic Bank,

. e -
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emerge successful therefrom and then have to face and
-defend a suit brought by Mavrikij Nelken to recover the
$21,273.58, ‘which would involve not only great additional
expense, but several years addltlonal delay.

"Another reason for adding then as defendants was to fore-
stall any possible motion on the part of the Russo Asiatic
Bank to dismiss the complaint for lack of necessary parties,
I had had conferences with the General Counsel for the Russo
Asiatic Bank in Paris, from which, as well as from confer-
ences with counsel for the Russo A31atic Bank in New York,

I realized that though the Russo Asiatic Bank could not
defend upon the merits, they would take advantage of every
delaying tactic and every motion that could be addressed to
the pleadings, and though I was confident that such a motion
would be uneucceSSful I vished to avoid the delay and burden
that such a motion to dismiss would entail,"

If M, Sergey Friede was a third party beneficiary under the contract,
ggggg, as alleged,ﬁfor the full amount of the money involved ($800,000),
'Nit would not be necessary to join Mavrikij Nelken as party plaintiffs or
" defendants beceuee they would have no interest in the matter, It is cone
cluded that Mr, Friede was not a third party beneficlary for the amount
involvgz'and that he ﬁed a partial intereet therein in conjunction with
fhe firm of Meer;kij Nelken,
In the circumstances, the Commission must determine whether the
”ebo&e-entitled clainm arose solely in favor of M, Sergey Friede, or in
favor of M, Sergey Friede and Mevrikij Nelken, Such determinatioe must,
'of course, be based upon the record, In accordance with the Commission's
jregulation (531,6(d)) the claimant must sustain the burden of proving that
“the claim arose solely in favor of M, Sergey Friede, as alleged.
In view of the foregoing evidence and facts, the Commission finds
ethat’tﬁe claimant has not sustained the burden of proving that the claimv
eriginally accrued solely in favor of M. Sergey Friede,
However, the evidence of record establishes that the decedent had a
one—half 1nterest in the claim at the time of accrual., This conclusion
!is based upon the above evidence and the testlmeny and evidence filed in
the suit brought by M. Sergéy Frieds against the Azouske Domskol. Komer—

cheski Bank, otherwise ¥nown as Banque de Commerce de L'Azoff Don and
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b Moiyeviteh Berlin and Mavri kijvJ. Stifter in the New York Supreme
ourt, New York County, lew York (New York County Clerk's No. 26585 - 1919)
d the printed record on appeal in the suit by Julia L. Friede, as fxecu-
rix and Sydney A. Friede, as ixecutor under the Last Will and Testament of
k'Sergqy Friede, Deceased, Plaintiffs-Respondents and Appellants, against
he Russo-Asiatic Bank, Defendant-Appellant and Respondent, and Maurice
Stifter and Tacob Moisyvitch Berlin;ico-partners doing business under the
irm name of Mavrikij Nelken, Defendants, Our conclusion is also based
pon an Order entered on February 9, 1923 assessing a transfer tax in the
state of Marcus Sergey Friede, and the record in the transfer tax proceed-
ngs. In those proceedings Julia L. Friede, Ixecubrix and Sydney Allan
Friede, Executor of the above kstate, filed schedules with the Transfer Tax
Department of the State of New York on October 17, 1921. Their aifidavit,
sﬁorn to on September 23, 1921 and attached to the schedules, states
(Schedule A 3, Item 10):
M"Actions: At the time of the death of the decedent, said
decedent was the plaintiff in two certain actions in which
the decedent had a one-half interest, one action against
the White Company « «
"The other action against the Azoff Don Bank of Petrograd,
Russia pending in the New York Supreme Court, New York
County, to recover the sum of $723,000.00 which actlon is
still undetermined."
It is apparent: from thé. record.that the acticns.against the Azoff Donw..
Bank in 1919 and the Russo~Asiatic Bank in 1933 are based upon the same
transactions for which this claim is filed.
In;the circumstances, it is concluded that the decedent, Marcus Sergey
Friede, had a one-half interest in the claim at the time of accrual and
riot the sole interest as claimed.
II. Whether a lien was obtained by a national
of the United States .orior to November 16,
1933 upon any property in the United States
which has been taken, collected, recovered

or liquidated by the Government of the United
States pursuant to the Litvinov Assignment?

The record of this claim shows that on Septembef 25, 1933, the Supreme

Court of Richmond County, New York, issued a warrant of attachment in favor

-9 -
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the claimants égaiﬁst the assets of the Russo-Asiatic Bank; that on
ptember 25, 1933 the Sheriff levied uponlthe property of the Russo-
siatic Bank in the possession of the National City Bank in New York

'a the Guaranty Trust Company in MNew York; that on September 27, 1933,

lia L. Friede, as Executrix, and Sydney Allan Friede, as lxecutor,

der the Last Will and Testament of M. Sergey [Priede, filed a comﬁiaint

d symmons, by their attorney Samson Selig, againét the Russo-Agiatic

nk and Mavrikij Nelken in the Supreme Court of Richmond County, State
New York§ and that service of summons on the defendant was begun by
lication on OctoberVZu, 1933.

In view of the foregoing, the Commission finds that a lien was

tained by claimant on the assefs of the Russo~-Asiatic Bank in the pos=-
gsion of the Naéional City Bank and the Guaranty Trust Company prior to
mber 16, 1933, the date of the Litvinov Assignment.

Since the original owner of the claim, M. Sergey Iriede, was a

ional of the United States at the time the claim arose, and since
ZSpccessors in interest thereto were nationals of the United States,

- Commission also finds that claimant has sustained the burden of proving
nnécessary nationality requirements under Section 305(2)(1) of the law
iefring jurisdiction upon this Commission.

The records of the Departments of Justice and Treasury and of this
iission show that at least $3,L401,L414.18 of the assets of the Russo-
atic Bank were taken, collected, recovered or liquidated by the Govern-
i of the United States pursuant to the Litvinov Assignment.

In the circumstances, it is concluded that claimant has met all neces-
| réquirements under Section 305(a)(1l) of Public Law 285, 8Lth Congress,
accordingly, is entitled to én awarde.

III. What constitutes the principal amount of an

award made pursuant to Section 305(a)(1) of
Public Law_285,’8hth Congress”?

‘Section 310(a)(l) provides that where the Commission has certified

award made pursuant to Section 305(a2)(1l) the Secretary of the Treasury

..]_O‘_
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11 make payment in full of the prinéipal amount of such award.
tion 310(a)(5) provides that after payment has been made in full
the principal amounts of all awards from any one fund, pro rata
‘ents shall be made f?om the remainder of such fund then available

distribution on account of accrued interest on such awards as bear

As the Soviet Claims Fund created by Section 302 contains only
114, 4L .66, which, obviously, will not be ample to pay the principal
unts of all awards made pursuant to Section 305(a)(1) and (2), it is
fhe utmost importance that the Commission clearly define the phrase
incipal amount of the award."
. There is no difficulty in construing the phrase "principal amount
the award" as it applies to awards made pursuant to Section 305(a)(2)
ch includes "(a) claims, arising prior to November 16, 1933, of
ionals of the United States against the Soviet Government.!" For
le, the "principal amount of the award" would be the value of the
operty at the time of its nationalization or confiscation by the
eign government. The award in such a case, would be composed of two
stinct and separate items, as follows:
(1) The principal amount of the award
plus
(2) Interest from the date of such nationalization or

confiscation of the property to the date of pay- .

ment by the foreign government. (The question of

interest will be discussed later in this Decision.)
Construction of the phrase "principal amoﬁnt‘of the award" as
awards made pﬁrsuant to Section 305(a)(1l) -~ so-called "lien
is most difficult and most impGrtant to all claimants. The
nmission has not found a definiticn of the phrase in the iegislative
[ the law or even a direct discﬁssion thereof,

are two distinct principles or methods which we may follow

- 11 -


http:114,444.66

These are based‘upon conflictiny theories and are certainly susceptible
tc sound pros and cons, as hereinafter discussed.

It may be argued that the phrase refers to the vaiue of the éléim
at its inception. It may be said that Congress intended that the |
greatest possible equity‘be accorded to all claimants within the purview
of Section 305. Since the domestic law of the Urited States, ac well as
international law, require the payment of "justvcompensation,ﬁ it may be
‘assumed that the Congress intended that the Commission award "just com-
'pensation“ to all claimants. What, then, does "just compensation" mean?
’It is well éettled by the decisions of the Supréme Court that "justv
compensation" is the value of the property at the time of its taking.
The facf must not be.overlooked that even under this theory, priority
will be given to the processing of "lien claims" by Section 305(c) and
‘to payment of the "principal amount of the award" by Section 310(a)(1).
Tﬁe other theory as to the meaning of the phrase is that, it includes
the following items:

(1) The value of the claim when it arose.

(2) Interest from the time the claim arose to the
date of the Litvinov Assignment.

(3) Costs-and -Aishirsemeits, -
.The latter theory may be supported by the argument that the "prin-
cipal amount of the award" in a "lien claim" necessarily means the total
amount of the judgment which includes the above three items. As to this
specific argument, consideration must necessarily be given to Sec-
tion 305(b), which provides:

"Any judgment entered in any court of the United States

or of a State of the United States shall be binding upon

the Commission in its determination, under paragraph (1)

of subsection (a) of this section, of any issue which

was determined by the court in which the judgment was

-entered,” :
In support of this argument, an analogy may be drawn to a bank-

uptey proceeding.in the United States where a judgment creditor receives

ayment in full (principal plus interest) before a general creditor

- 12 -
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participates in the fund. In the opinion of this Commission, the most
compelling argument which can be made in support of the latter theory
is that in the absence of the Litvinov Assighment the various individuals
- who had liens and judgments against Russian nationals would have recovered
the entife amount of the judgment (principal, interest and costs) against
such national before any general creditor would have participated. That
Congress realized this and intended to place ﬁhese lien creditors in the
status thev enjoyed immediately priof to the Litvinov Assignment is cone-
firmed by the following quotation from page 6 of the Report of the Com-
mittee on Foreign Relaiions of the Senate on H., R. 6382:
"This preferential treatment is justified by‘the>following
considerations: A number of nationals of the United States,

having pursued their claims against Russian nationals in
United States courts, or in State courts, obtained liens

against specific assets, and to that extent acquired a
property interest therein. These assets then became the
subject of the Litvinov Assigmment and were transferred
to the Federal Government, Lien claimants, it was felt,
were entitled to a priority in the payment of their claims
over other claims against the Soviet Government which had

not attained a comparable legal status . . "

In view of the foregoing, the Commission is of the opinion that the
\phrase "principal amount of the award" as applied to an award under
Section 305(a)(1l) should be construed to mean the total of the following
items:

(1) The value of the claim when it arose.

(2) Interest from the time the claim arose to the
date of the Litvinov Assignment.

(3) Costs and disbursements.
IV, Since interest is included in the principal amount

of the award, what date should be used as a termi-
nation date in the calculation thereorf?

As was statéd prior hereto, the Commission is of the opinion that
‘ interest should be included in the principal amount of an award made
pursuant to Section 305(a)(1).

The amount claimed includes interest from the time the claim arose

in 1919 to the date of actual payment.

-13 -



The Commission does not agree that interest should be allowed
subsequent to thevissuance of the judpment against the Russo-Asiatic
Bank, nor that interest should be allowed for the period stated in the
judgment (from July 10, 1919 to July 19, 1935). Although there is
“uniformity as to the date from which interest is to be computed, there
is no settled rule under internatiénal law as to the date of termination.

However, this Commission, in the Claim of Joseph Senser, Decision No. 663,

under the'Yugoslav Claims Agreement of 1948, allowed interest on awards
from the date the claim arose to the date of payment by the Yugoslav Govern-
 ment, the theo;y being that since claimant did not receive prompt and
adequate payment on the date the claim arose he was entitled to éompensa—
{tion for the loss of the use of such money in terms of interest to the

date of nayment,

Under domestic law, interest is also allowed on the ground that the
debtor is in default and has used the creditors' money. Such ihterest

is computed to the time the debt is'paid. There is no question that
interest, in the instant claim began ruﬁning from July 10, 1919, as
specified in the judgmént. 'The date of termination of such interest, is
determined to be KNovember 16; 1933, the date the‘Soviet Govermment assigned
tokthe United States the assets which now constitute the fund from which
élaimant will be paid. Although such assigmment did not involve actual
cash, it did comprise assets of the Soviet Government in the United States
which the United States Government eventually reduced to éash. Such
SSignment of assets constituted a payment from which the claimant's full

ward'is realized and an estoppel to further interest. The fact tha£ the
dgment specifically provides for interest from July 10, 1919 to July 19,
5 does not bind the Commission to allow interest for such period. Sec-
n 305(b) of the Act is specifically limited to those issues which were

ermined by the court. The period for which the interest was to run was

an issue determined by the court. The allowance of interest to the
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damages flowwng from 3 breac% of contract is mandatory Lnder Sec~

: ’bn MBO of the‘HeW‘York Civil - ractwce Act Hart v. United Lrtists

OI‘D., 252 ADp. DlV. 133, 29U l\lo S 1 (1937)
Accordingly, interest is allowed for the period July 10, 1919 to
‘6vember 165 1933.

V. lMust the Commission's awards on claims within
the purview of Section 305(a)(l) of Public
Law 285, 8Lth Congress, be made with due regard
to the amount of the proceeds of the vroperty
against which the lien was obtained and the
number of liens against such property?

Section BOS(a)(lj provides, in part, as follows:

"Awards under this paragraph shall not exceed the proceeds
of such property as may have been subject to the lien of
the judgment or attachment; nor, in the event that such
. proceeds are less than the aggregate amount of all valid
~claims so related to the same property, exceed an amount
“equal to the pronportion which each such clalm bears to
the total amount of suc‘ proceeds,."

Section\BOB of the aforesaid law provides:
"The Commission shall as soon as poésible, and in the
order of maki ing of such awards, certify to the Secre-
tary of the Treasury, in terms of United States
- currency, each award made pursuant to this title,”

Section 310 of the aforesaid law provides:

"(a) The Secretary of the Treasury shall make

' ‘payments on account of awards certified by
the Commission DLrsuant to this tltle as
follows:

(1) Payment in full of the principal
amount of each award made pursuant
o« o »

"(c) For the purposes of making any such payments,
an 'award' shall be deemed to mean the aggre-
gate of all awards certified in favor of the
same claiment and payment from the same fund.

"(d) With respect to sny elaim which, at the time
of the award, is vested in persons other than
the person to whom the claim originally accrued,
the Commission may issue a consolidated award in
favor of all claimants then entitled thereto,
which award shall indicate the respective inter-
) ests of such claimants therein; « « "
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In view of thé fdregoing, it is'clear that this Commission cannot
make an award under Section’BOSQa)(l) on any "lien claiﬁ"(which ié in
'Xcess of the proceeds of the property as mav have been subject to the
:1en of the Judﬂment or attachment nor can the award exceed an amount
qual to the proportion which such claim bears to the total amount of
such pfoceeds whére the proceeds érg less than the aggregate émount of
"il valid claims so related to the same property. |

“ Since it is-proposed to allow this claim for one-half of the princi-
‘l amount specified in the judgment, supra, or &hDO 000 (1/2 X 800, 000)
us costs and dlsbursements in the amount of $16,7L1. 30 and interest
the principal amount at the rate\of 6% per annum from July 10, 1919,

e d;te the claim arose, to Lovember 16, 1933, the date of the Litvinov
s}gnment, in the amount of @3&&,7&5.20{ and since the total of the
méining claims agéinsi the so-called Russo-Asiatic Fund will not exceed
ch fund available for payment to claimants under Section 305(a)(1), the
mﬁission concludes that ﬁhe amount awarded herein shall be certifiéd
the'Secretérj‘of the Treésury for fuil payment,

| - AWARD

’

On the above evidence and grounds, this claim is allowed to the
ent indicated above and an award is hereby made to the Estate of

us Sérgey Friede, deceased, in the amount of %761,&86;50.

d at Washington, D. C.
20, 1956

This is certified toibé 4 truetandicorrect

copy of the original.

uﬂlw\i\ \CJZM%

inistrative Ofilcer of the Commission
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