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PIWPOO!p> .DECISION .OF T~~.~fl!t1I§SIQ!! 

This is a claim by Donald S,. Friede, a~ Administrator, c.T.A., of 

Sergey Friede, deceased, for the following: 

(a) Judgment dated July 19, 1935 	 $ 1,585,941.27 

{C0tnposed of (1) value of claim at time 
it a.rose on July 10, 1919 of $800,QOO, 
{Z) Interest of $769,199.97 computed at 
6% froJ)l t!:rne claim aros~ on July 10, 1919 
to date of judgment of July 19, 1935, and 
{3') costs and disbursements of ·b.6,741.,30) 

(b) 	 Interest at 6% on .3ud~e.nt ot· $1~585,941.27 
from da.t$ thereof (July 19, 1935) to 
November JO, 1955 l.9''Z, :zi5.62 

$ 3,523,696.89 

Lass 

Payments received by cla:lmant on account 
with interest at 6% to November 30, 1955 224.123.2'Z 

. I 

Net to Ncvember .30, 1955 	 $ .3,399,503.62 

(Claimant asks that interest at 6% from November 30, 
1955 to date of paYJflent be added t,o the above figure 
of $3,399,503.62.• ) 
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A certified copy of Letters ot Administration which were issued to 

Donald s. Friede on July 17, 1951 by the Surrogate's Court of the 

County of New York, State of New Y.b.rk, has been furnished to the 

Commission. It is alleged that the claim accrued solely in favor of 

the decedent, M. Sergey Friede, a citizen of. the United States since 

September 30, 1890, the date of his naturalization by the Court of 

Common Pleas for the City and County of New York. 

It is alleged that the decedent, M. Sergey Friede, and a partner­

ship known as "Ma.vrikij Nelken" composed or Ma.vrikij (Maurice) Stifter 

. and Jacques (Jacob) M. Berlin, entered into a joint venture to sell goods 

.and .supplies to the Imperial Russian Government during World War It that 

'·· the profits 
.,,, 

of the venture were to be divided equally and that the 

• fiCcount 	of the joint venture was to be kept in the Azof Don Bank in 

Russia in a dollar account in the name of l>hvrikij Nelken~ that the 

.venture was successful and substantial profits were realized and deposited 

,tn the account so provided\ that after the Soviet Revolution it 'WB.S 

4ecided to dissolve the joint venture and divide the profits; that 

Mavrikij Nelken immediately withdrew its half, leaving a balance of 

"Seven hundred twenty""."three odd thousand dollars" in the Az.of' Don Bank 

ich, together with interest, left a balance of "approx!mately Eight 


u;ndred thousand dollars 11 ; that of this amO'U?lt the partnership of 


:vrikij Nelken claimed $21,273.5S by reason of adjustment of' interest 


•'n~ commissions; that pursuant to the insistence of M. Sergey Friede, 

s nephew and representative in Russia Solon 0., Friede, Mavrikij (Maurice) 

$tifter and Jacques (Jacob) M., Berlin, went to the Azot Don Bank and 

;requested Mr. Czamanski, in charge of the Foreign Department of the Bank, 

~o make the necessary arrangements to transfer the account to New York; 
(,,, 

(;-, 

that Mr. Czamansld informed them that th~ Azot Don B~nk did not have the 

cessary dollars in New York to make the transfer direct but "would. 
rrange it through the Russo-Asiatic Bank"i thereafter, a conference was 

d with the Russo...Asiatic Bank at which t:J;ne Solon O, Friede, Mavrikij 
" "· . 	 " 
tifter, Jacques M. Be:rlip. and Mr. C~amall$k1 i~trueted the Russo.Asiatic 

http:21,273.5S


Bank to transmit the sum of $Soo,ooo to M. Sergey Friede in New York; 

that the Russo..Asiatio Bank acc<?pted "the bu~iness 11 and agreed to make 

. the ~ransmittal to its American correspondent, the Guaranty Trust Com­

pany= that ,the transfer was never ma.de and that M. Serg~y Friede was 

never ~id. 

The evidence of record shows that shortly thereafter, but prior 

to September 3, J.920, M. Sergey Friede died, testate; that his will was 

admitted to probate on September J, 1920 iti the Surrogate's Court of 

the County and State of New York; that his widow, Julia L,. Friede, a.· 

citizen of the United States since her birth on September 17, 1866 at 

New York, New York, and his son, Sydney Allan Friede, a citizen of the 

United States since his birth on May 19, 1S90, were each given one-half 
. ' 

of the residue of the estate which included this claim; that pursuant to 

an application by these two individuals as executors of the Estate of 

M.. Sergey Friede, deceased, a warrant of attachment was issued on Sep.. 

tem.ber 25, 1933 by the Supreme Court of the State of New York on the 

property of the Russo-Asiatic :J3ank; that on September 25, 1933 such 

"WaTrant of attachment -was served on the Guaranty Trust Company of New 

York and the National City Bank, and a levy ~d attachment was made on 

all debts, moneys and property belonging to the defendant, Russo­

Asiatic Bank, in the possession of such Banks; that on July 19, 1935 a 

default judgment was rendered by the Supreme Court :in Richmond County, 

State of New York, in favor of Julia L. Friede, as executrix, and 

Sydney Allan Friede, as executor, of the Estate of M. Sergey Friede, 

deceased, against the defendant, Russo.Asiatic Bank, for the swll. of 

"Eight hundred thousand (Soo,ooo) dollars, with interest thereon from 

the loth ·day of July-: 1919 to the date hereof [°July 19, 193'5J, amount­

ing to the sum of Seven hundred sixty--nin~ thousand one hundred ninety­

nine and 97/100 {769,199.97) dollars, to.gather with $16,741lll30 costs 

and disbursements as taxed, amounting in all to the sum of 

$1,'5S5,94l.27 •••" 

http:1,'5S5,94l.27
http:769,199.97


On February 18, 1934, which was prior to the issuance of the above 

judgment, Sydney A. Friede died testate. A certified copy of the dece­

dent's will, admitted to probate on March 19, 1954 by the Surrogate's 

Court in and for the County and State of New York, shows that by the 

residuary clause a trust was created with Donald s. Friede, a citizen 

of the United States since his-birth on May 12, 1901 in New York, New 

York, being the life tenant and the remainder to his children. The 

evidence of record shows that the life tenant has two children - ­

Anne Friede born on August 15, 1943 in Pasadena, California and 

J.vlary Friede born on March 12, 194.6 in Pasadena, California. On Feb­

ruary 8, 1950, Julia L. Friede died testate and her will was admitted 

to probate on February 14, 1950. Her .son, Donald s. Friede, was the 

sole residuary legatee. 

In the circumstances, this claim presents five questions which 

will be discussed in series hereafter. 

I. 	 v.fuet1Jer "tb:ts claim origiMlJ.x accrueg solel~ fn 
~avor of the d~ceden~, M. Sergey; Fri~de. as alleged? 

Section 305(a)(l) of Public Law 285, 84th Congress, confers juris­

diction upon this Commission over "claims of nationals of the United 

States against a Russian national originally; accruing in fq1{'or of .a 

national or the United State§. With respect. to which a judgment was 

entered in, or a warrant of' attachment issued from, any court of the 

United States or of a State qf the United States in favor of a national 

of the United States, w:tth which judgment or warrant of attachment a 

lien was obtained· by a national of the United States prior to November 16, 

1933, upon any property in the United States which has been taken, col­

lected, recovered, or liquidated by the Government of the United States 

pursuant to the Litvinov Assignment • ••" (Underscoring supplied) 

The fiduciary must sustain the burden of proving, !I.lt~r. ~lia, that 

the claim originally accrued in favbr of M. Sergey Fr:;i.ede. With regard 
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thereto he made those allegations stated above and as evidence in sup­

port 	thereof, filed the following: 

(1) 	 Deposition of Solon o. Friede, dated July 19, 1935, 
taken before a Justice of the Supreme C~t of the 
State of New York, County of Kings, wherein he swears 
that he was the nephew of M. Sergey Friede and was 
manager of M. Sergey Friede1 s office in St. Petersburg, 
subsequently named Petrograd, now called Leningrad, 
Russia from 1915 to the time the office closed in 191S; 
that all moneys received in the business were deposited 
in the name of Mavrikij Nelken in the Azof Don Bank; 
that in.December of 1917 there -was over $700,000, 
excluding interest, in the do1 lar account in that 
bank; that "Mr• M. Sergey Friede told me that due to 
the unsettled conditions then prevailing ••• he was 
anxious to have the balance the~ standing in the Azof 
Don Bank transmitted to New York, and that he had 
instructed M:i.vrikij Nelken to get the dollar balance 
over to New York ••• I stated to Mr. Berlin and 
Mr. Stifter that 1Y1r. Friede wanted this money trans­
mitted to New York because of conditions then prevail ­
ing in Russia., They stated that the money should be 
so transmitted to him in New York and that they were 
just as anxious as Mt-. Fried,e to have it done"; that 
thereafter Mr. Czamanski of the Azor Don Bank went 
with the affiant and Messrs. Berlin and Stifter to 
the Russo-Asiatic Bank to make the necessary arrange­
ments to.transfer the account to New York; that 
"Mr. C~amanski of the Azor Don Bank said that 
Mr. M. Sergey Friede and Messrs. Berlin and Stifter 
carried a large dollar account with the Azor Don Bank 
and that they desired to transmit that dollar account 
to Mr. M. Sergey Friede in New York City. He said 
the an;iount would be $800,000 to cover principal and 
interest"; that the necessary arrani;;ements were made 
and that the affiant saw the confirmation "which Azor 
Don Bank had ~eceived from the Russ~Asiatic Bank, 
which confirmation advised that the Guaranty Trust 
Company of New York had been instructed by the Russo­
Asiatic Bank to forward to the National City Bank of 
New York the smn of $800,ooo." 

(2) 	 Affidavit of George Stifter, of April 19, 1956, sworn 
to before the Vice-Consul of the United States at 
Paris, France, who swears that he is the son of 
Ma.vrildj v. ~tifter who died in 1953 and who was the 
surviving partner of the firm of M:i.vrikij Nelken, the 
other partner being Jacques M. ,Berlin who died many 
years before; that l'hvrikij Nelken withdrew from the 
Azor Don Bank its share of the profits except certain 
bank interest and connnissions allegedly due them; that 
Mr. Friede requested that the balance remaining be sent 
to him in New York; that ''all of this money was to be 
paid to M. Sergey Friede and belonged to him, and 
Mavrikij Nelken had no claim on any of it, having 
theretofore • • • obtained its share of the profits of 
the venture •••"; and that "my father always said 

/ 	 that the firm of Mavrikij Nelken had no interest in the 
aforesaid eight hundred tho~sand dollars other than the 
controversy aforesaid • • ~" 
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• • • • • • 

• • • • • • 

(3) 	 The affidavit of Constantin Stifter, dated April 19, 
1955 arid sworn to before the Vice-Consul of the United 
States in Paris, France, who $wears that he was the 
attorney and legal advisor to. his father in liquidating 
the affairs of Mavrikij Nelken and w.s familiar "with 
the affairs of that concernu; that he bas"read the 
affidavit of George Stifter, ~; and that "the 
allegations of the aforesaid affidavit and deposition 
are true and correct." 

(4) 	 The affidavit of April 24, 1956 by Samson Selig, Esquire, 
who swears that he is now and has been "since its incep.. 
tion • • • the attorney of record in the action brought 
in 1933 by Julia L. Friede and Sydney Allan Friede, as 
Executrix and Executor of M. Sergey Friede against the 
Russo-Asiatic Bank, and the members of the firm of . 
Ma.vrikij Nelken •••"; that throughout that time he 
had many conferences with Julia L. Friede and Sydney A. 
Friede, and had numerous conferences in Paris with 
Mavrikij V. Stifter, the surviving partner of Mavrikij 
Nelken. The affidavit further recites statements made 
to Mr. Selig by Sydney A. Friede which statements, in 
effect, corroborate the statements made in the affida­
vits named above. 

A certified copy, of the complaint filed in the action by the Estate 

,M. Sergey Friede against the ''Russo-Asiatic Bank, also known as Banque 

J3SO Asiatique, and Mit!!'ice Stifter and Jacob Moisyvi.tch Berlin, co­

tners doing business under the firfn. name of Mavrikij Nelken," which 

sulted in the , judgment in favor of the plaintiff, l}JWra, contains the 

llowing allegations which are also pertinent to the question as to 
' ~ 

the original claim arose solely in favor of M. Sergey Friede: 

ttFQURTH: That at all the times hereinafter mentioned 

the ••• Azoff Don Bank ••• was inde~~~ to the nlaintiff 's 

decedent and the titm of Na.vr:L$tj NeJJi;en • • • in the ~wn Qf 

Seven hl!ndce~ ~~P.~-~e~e~ tbouaand. Uill§ hyp.dred twent~-three 

and 997100@27 92C[Ldplla!:§. and accrued interest, Jibich amount 
plaintiff's decedent ~.nd the fil:m of Miyrikij Nell$~n had d~nded 
2f the Azoff Don BanJs to be made available to them in New York. 
In order to comply with the said demand, and on the instructions 
of the plaintiff's decedent and Ma.vrikij Nelken, the said Azoff 
Don Bank entered into an agreement with the (iefendant • • • wherein 
and whereby said Russo-Asiatic Bank undertook and agreed to pay to 
the said Azoff Don Bank,, in the City of New York, the sum of Eight 
hundred thousand (soo,ooo) dollars • '· • · 

11 FIFrH: Tha,:t. in mi~ the 9id aecewnent,. tbe aa14 Azotr 
Dgn J3ank qcteli a~ tbe aeent far ~i.J:.U4it:f"'s 9.ecegent, M,. Ser~y F;c;Lege, 
i:m<i th~ ,Said firm Qf MrJ,vr;i.kj.j lialk!ill." 



"NINTH: That !:-he said sum of ;Eight hundred thousand 
(800,000) dollars was to be naid to th~ .said Azoff Dori Bank in 
the City; o:[ Nw YQtk fgr 1'Jle benefit aUB ac;icQ1in1;. Qf tln §aid 
plaintif:t1s deced~nt,· M,. 9~rgey Fr;L~de, .and .tbe Sa,~d. firm ·of 
Mavrikij filelktm. . 

"TENTH: That the defendants, l\1'alirice Stifter and Jacob 
Moisyvitch Berlin, co-partners doing bllsiness under the firm 
name of Mavrikij Nelken, are joined as defendants in this action 
because these ,121<U.titiff:s .b,aye. bee.n..uo.a'Q1~ t,Q jgin, them herein a€! 
co-12l~;lllt"f~~ ••" 1Ul1derscoring supplied) · 

It is the contention.of the claimant that the original cause of 


action arose when the above contract was breached by the Russo-Asiatic 


It is alleged that M, Sergey Fr~ede was ~ donee or creditor bene­

:ficiary under the terms of the contract. In support of this contention 

.it is implied that the court which rendered the judgment in favor of 

.the ]i;state or M. Sergey Friede answe,,..ed this que·stiot,i in the affirmative 

,and thereby bound the Co:mmission to accept it in accordance with the 

.provisions oi' Section 305 (b) of Public I.aw 285, 84th Congress. The Com­

·::~ssion rejects this argument. Furthermore, the affidavit of' July 11, 
~. . 

·1932 by Maurice Stifter, also known as Mavrikij Valentinovitch Stifter, 

. ,contains statements to the effect that the money to be transferred to 

·.New York by the Russo-Asiatic Bank was for the benefit of M. Sergey Friede 
''<'', 

)and the firm of Ma.vrikij Nelken. 

If the claim did originally accrue in favor of M. Sergey Friede, the 

Commission is at a loss to understand why the firm of Mavrikij Nelken was 

• 
1joined as a party defendant in the complaint filed which resulted in the 

. I 

:·judgment against the Russo-Asiatic Bank if that firm had no interest in 

original claim.. The Tenth item of the complaint states: 

",That the defendants, Maurice .Stifter and Jacob Hoisyvitch 
Berlin, co-partners doing business urder the firm name of 
V~vrikij Nelken, are joined as defendants in this action 
becau~e these plaintiffs have been unable to join them 
herein as co-plaintiffs." 

The attorney for the claimant states in his affidavit that: 

11 
• • • The reasons for making the members of the firm of 

Mavrikij Nelken defendants were entirely procedural. The 
Estate of M.. Sergey Friede did not wish to conduct a long 
and arduous litigation against the Russo Asiatic Bank, 
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emerge successful therefrom a~d t.hen have to face and 
defend a suit brought by Mavrikij Nelken to recover the 
$21,273.5S, which would involve not only great additional 
expense, but several years additional delay. · 

"Another reason for adding them as defendants, was to fore­
stall any possible motion on tne part of the Russo Asiatic 
Bank to dismiss the complaint for lack of necessary parties. 
I had had conferences with the General Counsel for the Russo 
Asiatic Bank in Paris,' from which, as well as from confer­
ences with counsel for the Russo Asiatic Bank in New York, 
I realized that though the Russo Asiatic Bank could not 
defend upon the merits, they would take advantage of every 
delaying tactic and every motion that could be addressed to 
the pleadings~ and though I was confident that such a, motion 
would be unsuccessful, I. wished to a.void the delay and burden 
that such a motion to dismiss would entail." 

If M. Sergey Friede was a third lJB.rty beneficiary under the contract, 

supra, as alleged, for the full amount of the money involved ($800,000), 

it would not be necessary to join l'hvrikij Nelken as party plaintiffs or 

' defendants because they would have no interest in the matter. It is con­

; 'eluded that Mr. Friede was not a third party beneficiary for the amount 

involved and that he had a partial interest therein in conjunction with 

.• the firm of Mavr~kij Nelken. 

In the circumstances, the Commission must determine whether the 

above-entitled claim arose solely in favor of M. Sergey Friede, or in 

favor of M. Sergey Friede and 1>18vrikij Nelken., Such determination must, 

of course, be based upon the record. In accordance with the Corm:nission's 

regulation (531.6(q)) the claimant must sustain the burden of proving that 

claim arose solely in favor of M. Sergey Friede, as alleged. 

In view of the foregoing evidence and facts, the Corm:nission finds 

.. that the claimant has not sustained the burden of proving that the claim 

originally accrued solely in favor of M. Sergey Fri~de. 

However, the evidence of record establishes that the decedent had.a 

one-half interest in the claim at the time of accrual. This conclusion 

is based upon the above evidence and the testimony and evidence filed in 
' 

the suit brought by ·M. &ergey. Friede agairist the ·Azouskt> Dmiskoi .Kommer­

cheski Bank, otherwise known as Banque de Commerce de L'Azoff Don and . 
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' 
~cob Mo:trevitch Berlin and Mavrikij J. Stifter in the New York Supreme 

(New York County Clerk's No. 26585 - 1919) 

d the prLDted record on appeal in the suit by Julia L. Friede, as Execu­
' 

ix and Sydney A. 	 Friede, as ~xecutor under the Last Will and Testament of 

• Sergey 	Friede, Deceased, Plaintiffs-Respondents and Appellants, against 

Bank, Defendant-Ar.pellant and Respondent, and Maurice 

Moisyvitch Berlin, co-partners doing business under the 

~irm name of Mavrikij Nelken, Defendants, Our conclusion is also based 

11pon an Order entered on February 9, 1923 assessing a transfer tax in the 

of Marcus Sergey Friede, and the record in the transfer tax proceed-

In those proceedings Julia L. Friede, Lxecutrix and Sydney Allan 

F'riede,. EXecutor of the above b.:state, filed schedules with the Transfer Tax 

Department of the State of New York on October 17, 1921. Their affidavit, 

sworn to on September 23, 1921 and attached to the schedules, states 

···(Schedule A 3, Item 10): 

"Actions: !~t the time of the death of the decedent, said 
decedent was the plaintiff in two certain actions in which 
the decedent had a one-half interest, one action against 
the White Company • • • 

"The other action against the Azoff Don Bank of Petrograd, 
Russia pending in the Kew York Supreme Court, New Yorl~ 
County,· to recover the sum of $723,000.00 which action is 
still undetermined. 11 

It ..is· appa:rent:'from:.:the..recor.d that.'thk actions .against the Azoff ~'Don··-'-· 

Bank in 1919 and the Russo-Asiatic Bank in 1933 are based upon the same 

;transactions for which this claL'n is filed. 

In the cfrcumstances, it is concluded that the decedent, Marcus Sergey 

Friede, had a one-half interest in the claim at the time of accrual and 

not the sole interest as claL~ed. 

II. 1r.Jhether a lien was obtained by a national 
of the United States .<:Jrior to Kovember 16, 
~933 upon any pro_:eerty in the United States 
which has been taken, collected, recovered 
or liquidated by the Government of the United 
States pursuant to the Litvinov Assignmerrt? 

The record of this claim shows that on September 25, 1933, the Supreme 

Court of Richmond County, New York, iss~ed a warrant of attachment in favor 
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· the 	claimants against the assets of the Russo-Asiatic Bank; that on 

eptember 25, 1933 the Sheriff levied upon the property of the Russo-

Bank in the possession of the National City Bank in New York 

Guaranty Trust Company in New York; that on September 27, 1933, 

ia L. 	 Friede, as Bxecutrix, and Sydney Allan Friede, as ~xecutor, 

er the Last Will and Testament of M. Sergey Friede, filed a complaint 

.. d sqmmons,. by their attorney Samson Selig, against the Russo-Asiatic 

.a~ and Mavrikij Nelken in the Supreme Court of Richmond County, State 

t New York; and that service of summons on the defendant was begtm by 

.~lication on October 24, 1933. 

In view of the foregoing, the Commission finds that a lien was 

tained by claimant on the assets of the Russo-Asiatic Bank in the pos­

sion of the National City Bank and the Guaranty Trust Company prior to 


ember 16, 1933, the date of the Litvinov Assignment. 


Since 	the original owner of the claim, M. Sers;ey Friede, was a 

ional of the United States at the time the claim arose, and since 

successors in interest thereto were nationals of the United States, 

Commission also finds that claimant has sustained the burden of proving 

necessary nationality requirements tmder Section 305 (a) (1) of the law 

.erring jurisdiction up.on this Commission. 

The records of the Departments of Ju~>tice and Treasury and of this 

ission show that at least $3,401,414.18 of the assets of the Russo­

~tic Bank were taken, collected, recovered or liquidated by the Govern-

United States pursuant to the Litvinov Assignment. 

In the circumstances, it is concluded that claimant has met all neces­

requirements under Section 305(a)(l) of Public Law 285, 84th Congress, 

accordingly, is entitled to an award. 

III. 	 What constitutes the princi al amount of an 
award made .ursuant to Section 305 a \1 of 
Public Law 285, 8 th Congress? 

Section 310(a)(l) provides that wnere the Commission has certified 

pursuant to Section 305(a)(l) the Secretary of the Treasury 
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:n make payment in full of the principal amount of' such award. 

tion 310(a)(5) provides that after payment has been made in full 

the principal amounts of all awards from arry one fund, pro rata 

ents shall be made from the remainder of such fund then available 

.. distribution on account of accrued interest on such awards as bear 

As the Soviet Claims Fund created by Section 302 contains only 

114,444.66, which, obviously, will not be ample to pay the principal 

made pursuant to Section 305(a)(l) and (2), it is 

the utmost importance that the Commission clearly define the phrase 

amount of the award. 11 

There is no difficulty in construing the phrase "principal amount 

as it applies to awards made pursuant to Section 305(a) (·2) 

claims, arising prior to November 16, 1933, of 

ionals of the United States against the Soviet Government." For 

le, the "principal amount of the award" would be the value of the 

of its nationalization or confiscation by the 

The award in such a case, would be composed of two 

and separate items, 	as follows: 

(1) 	 The principal amount of the award 


plus 


(2) 	 Interest from the date of such nationalization or 
confiscation of the property to the date of pay­
ment by the foreign government. (The question of 
interest will be discussed later in this Decision.) 

Construction of the phrase "principal amount of the award 11 as 

awards made pursuant to Section 305(a)(l) - .. so-called 11lien 

is most difficult and most impcrtant to all claimants. The 

found a definition of the phrase in the legislative 

the law or even a direct discussion thereof. 

There are two distj_nct principles or methods wh:Lch we may follow 

ascertaining the "principal amount of the award" of a 11lien claim. 11 
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These are based upon conflictinrr theories and are certainly susceptible 


to sound pros and cons, as hereinafter discussed. 


It may be argued that the phrase refers to the value of the claim 

at its inception. It may be said that Congress intended_ that the 

greatest possible equity be accorded tu all claimants within the purview 

of Section 30S. Since the domestic law of the United· States, as well as 

international law, require the payment of "ju.st cor.lpensation, 11 it may be 

assumed that the Congress intended that the Connnission award "just com­

pensation" to all claimants. 1r.Jhat, then, does "just compensation" mean? 

It is well settled by the decisions of the Supreme Court that 11 just 

.compensation" is the value of the property at the time of its taking. 

The fact must not be-overlooked that even under this theory, priority 

.will be given to the processing of "lien claims" by Section 305(c) and 

to pa,yment of the "principal amount of the award" by Section 310(a)(l). 

The other theory as to the meaning of the phrase is that, it includes 

following items: 

(1) 	 The value of the claim when it arose. 

(2) 	 Interest from the time the claim arose to the 
date of the Litvinov Assignment. 

(j} Cos-ts· and ·disbtirsements.,: · 

The latter theory may be supported by the argument that the 11prin­

: cipal amount of the award" in a "lien claim" necessarily means the total 

amount of the judgment which includes the above three items. As to this 

specific argument, consideration must necessarily be given to Sec­

tion 305(b), which provides: 


11Any judgment entered in any court of the United States 

or of a State of the United States shall be binding upon 

the Commission in its determination, under paragraph (1) 

of subsection (a) of this section, of any issue which 

was determined by the court in which the judgment was 


·entered." 

In support of this argument, an analogy may be drav.m to a bank­

~uptcy proceeding.in the United States where a judgment creditor receives 

in full (principal plus interest) before a general creditor 
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participates in the fund. In the opinion of this Commission, the most 

compelling argument ·which can be made in support of.' the latter theory 

is that in the absence of the Litvinov Assignment the various individuals 

who had liens and judgments against Russian nationals would have recovered 

the entire arno:unt of the judgment (principal, interest .and costs) against 

such national before any general creditor would have participated. That 

Congress realized this and intended to place these lien creditors in the 

status they enjoyed immediately prior to the Litvinov Assignment is con­

firmed by the following quotation from page 6 of the Report of the Com­

mittee on Foreign Relations of the Senate on H. R. 6382: 

"This preferential treatment is justified by'the following 
considerations: A number of nationals of the United States, 
having pursued their claBns against Russian nationals in 
United States courts, or in State courts, obtained liens 
against specific assets, and to that extent acquired a 
property interest therein. These assets then became the 
subject of the Litvinov Assignment and were transferred 
to the Federal Government. Lien claimants, it was felt, 
were entitled to a priority in the payment of their claims 
over other claims a.gainst the Soviet Government which had 
not attained a comparable legal status ••• 11 

In view of the foregoing,' the Commission is of the opinion that the 

phrase "principal amount of the award" as applied to an award under 

Section 305(a)(l) should be construed to mean the total oi the following 

items: 

(1) The value of the claim when it arose. 

(2) Interest from the time the claim arose to the 
date of the Litvinov Assignment. 

(3) Costs and disbursements. 

IV. 	 Since interest is included in the principal amount 
of the award, what date should be used as a termi­
nation date in the calculation thereof? 

As was stated prior hereto, the Commission is of the opinion that 

interest should be included in the principal amount of an award made 

pursuant to Section 305(a)(l). 

The amount claimed includes interest from the time the claim arose 

in 1919 to the date of actual payment. 
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The Commission does not agree that interest should be allowed 

subsequent to the issuance of the jud~ment against the Russo-Asiatic 

Bank, nor that interest should be allowed for the period stated in the 

judgment (from July 10, 1919 to July 19, 1935). Although. there is 

uniformity as to the date from which interest is to be computed, there 

is no settled rule under international law as to the date of termination. 

Howeve;-, this Commission, in the Claim of Joseph Senser, Decision No. 663, 

under the Yugoslav Claims Agreement of 1948, allowed interest on awards 

from the date the claim arose to the date of payment by the Yugoslav Govern­

ment, the theory being that since claimant did not receive prompt and 

· adequate payment on the date the claim arose he was entitled to compensa­

for the loss of the use of sue~ money in terms of interest to the 

of pa.yment. 

Under domestic law, interest is also allowed on the ground that the 

debtor is in default and has used the creditors' money. Such interest 

is computed to the time the debt is paid. There is no question that 

instant claim began running from July 10, 1919, as 

judgment. The date of termination of such interest, is 

November 16, 1933, the date the Soviet Government assigned 

to the United States the assets which now constitute the fund from which 

.claimant will be paid. Although such assignment did not involve actual 


it did comprise assets of the Soviet Govern.ment in the United States 


the United States Government eventually reduced to cash. Such 


signment of assets constituted a payment from which the claimant's full 

realized and an estoppel to further interest. The fact that the 

specifically provides for interest from July 10, 1919 to July 19, 

Commission to allow interest for such period. See­

n 305(b) of the Act is specifically limited to those issues which were 

The period for which the interest was to run was 

an issue determined by the court. The allowance of interest to the 
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• • • • • • • • • 

.dam,ages r flowing from a breach of contract is mandatory under Sec­

ti.on 480 of the 'He~1 York Civil Practice let. Hart v. United Artists 

Corp., 252 App. Div. 133, 298 N.Y.S. 1 (1937). 
<"~· 	 • 

Accordingly, interest is allowed for the period July 10, 1919 to 

16, 1933. 

V. 	 Must the Commission's awards on cla.ims within 
the purview of Section 30S(a)(l) of Public 
Law 2135, B4th Congress, be made with due regard 
to the amount of the.proceeds of the property 
against which the li'en was obtained and the· ' 
number of liens against such property? 

Section 305.(a) (1) provides, in part, a.s follows: 

"Awards under this paragrci.ph shall not exceed the proceeds 
of such property as may have been subject to the lien of· 
the judgment or attachment; nor, in the event that such 
proceeds are less than the aggregate amount of all valid 
claims so related t'o the same property, exceed an amount 
equal to the proportion which each such claim bears to 
the total amount of sucl1 proceeds. 11 

Section 308 of the afores.aid law provides: 

"The Commission shall as soon as possible, and in the 
order of making of such awards, certify to the Secre­
tary of the Treasury, in terMs of United States 

· currency, each awa.rd made pursuant to this title. 11 

Section 310 of the aforesaid law provides: 

"(a) 	 The Secretary of the Treasury shall make 
payments on account of awards certified by 
the Cormnission pursuant to this title as 
follows: 

11 (1) 	 Payment in full of the principal 
amount of each award made pursuant 
to • • • 

11 (c) 	 For the purposes of making any such payments, 
an 1award 1 shall be deemed to mean the aggre­
gate of all awards certified in favor of the 
same claima.nt and payme;nt from the same fund. 

11 (d) 	 With respect to any claim which, at the time 
of the award, is vested in persons other than 
the ·person to whom the claim ori?;inally accrued, 
the Com.inission may issue a consolidated award in 
favor of all claimants then entitled thereto, 
which award shall indicate the respective inter­

·) ests of such claimants therein; ••• " 
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20, 1956 

In view of the foregoing, it is clear that this Commission cannot 

an award under Section 305(,a)(l) on any 11li€ln claim" which is in 

ces!3 of the proceeds of the property as may have been subject to the 

ien of the judgment or attachment nor can the award exceed an amount 

qual to the proportion which such claim bears to the total amount of 

~h p~oceeds where the proceeds ar~ less than the aggregate a.mount of 

11 valid claims so related to the same property. 

Since it is proposed to allow this claim .for one-half of the princi­

amount specified in the judgment, supra, or $400,000 (1/2 X 800,000) 

and disbursements in the amount of $16,741.30 and interest 

n the principal amount at the rate of 6% per annum from July 10~ 1919, 

e date the claim arose, to November 16, l93'.3, the date of the Litvinov 

runount of ~344,745.20, a.nd since the total of the 
\ 

maining claims against the so-called Russo-Asiatic ~'u..nd will not exceed 

ch fund available for payment to claimants under Section 305(a)(l),' the 

rnmission concludes that the amount awarded herein shall be certified 

Secretary of the Treasury for 	full payment. 


AWARD 


On th.e above evidence and grounds, this claim is allowed to the 

indicated above and an award is hereby made to th~ Estate of 

Sergey Friede, deceased, in the axnount of ;1~761,486.50. 

'ed at Washington, D. c. 

This is certified to:•be a triue,'and·i:.correc:tl 

copy of the original. 

Ginlil.ission 
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