FO‘*’ZEIGN CLATMS SWLE‘“ET COMMISSION
© QF THE UNITED STATES
Waghington, D.C. 20579

' THE MATTER OF THE CLATM OF

oy . ' Clain Yo. ca-ozhs' -

. AMFRICAN CAST IRON PIPE COMPANY

—' ' : Deciaim Yo. CU-13

!er tha International Claims Settlemnt
ict of 1949, as amended

" m G o om e e W W N @ W e

FROPOSED DEGISION

Wils claln sgainst the Gevermment of Cube, unrler Title V_éf the
sternational Glaﬁns'Setﬂmt Act of 1949, as =mended, for $1,992 73
as presented by American Cast Iron Pipe Cmpany,baséd won a debt as-
artedly due from an enterprise nationalized by the Govexlmnt of Cuba.

" Under Section 503 of the Internstional Claims Settlerent Act of

49, as suerded (6l Stats 123 69 Stat. 5623 72 Stat. 5273 78 Stet. 11105

: Stat, 988) the Commission is given jurisdiction over claims of
Pronsls of the United States against the Coverrment of Cuba. That
ition provides that 'bhe Comiesion shall recelive and detemine in
.cordance with spplicable substcntive law, including intemational
Wy the amount and validity' of claims by natiomls of the United
ates against the Covermment of Cubs arisinsv since Jamuary 1, 1959 for
€2) . « . losses resulting from the nationalizat:.on,
- expropriation, intervention or other taking of, or
special measures directed against, property including
any rights or interests therein owned whelly or
- partially, direetly or indirectly st the tlm by
nationsls of the United States, . « o :
stion 504 of the Zct pmvide 2, 25 to Om:ership £ Clains, that
(2) A claim shall rot be considered under section 503(s)
of this title unless the property on which the clain was

- based wa2s owred vholly or partially, directly or | indirectly
by a national of the United States on the date the loss
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end if considered shall be considered only to the extent the .
claim has been held by one or more nationals of the United
- States continuously thereafter until the date of ﬁling
with the Ccmission. wsl
Section 502(1) of the Act defines the tem "national of the
United States” as . . » (B) a corporation o other legel entity shich "
is organized under the laws of the United States » or of any State, the _
District of Columbia, or the Commonwealth of Puerto Rico, if natural S
gersons vho are citizens of the Un_ited States own, directly or indi-
)ctly, 50 percentun or more of the outstanding capital stock.ar othét :
beneficial interest of such corpoi'ation or entity . . ..’ |
An ofﬁcer' of the claimant corporation has certified that the -
eclaimant was orgenized in the State of Georgia and that at ali times
beﬁweeﬁ 1908 and presentation voi.' this claim on July 19, 1965, more thsn
50% of fhe I.outstanding capital stock of the claimant has been owmed by
United States nationals, The Commission holds that clairant is a
national of the United States within the meaning of Section 502(1)
(A) of the Act. | | | |
Section 502(3) of the Act provideé:
The term ‘property’ means any property, right, or interest,
including any lessshold interest, and debts mand by the -

’ Government of Cuba or by enternrises which have been natione
alized, expropriated, intervened, or teken by the Covernment

of Cuba o« v

The r_ecord contains copy of claimant's invoice No. 3612 of
August 31, 1959 reflecting the sale to Cia. Cubans de Electricidad
of Havana, Cuba, on their order, of goods totalling $1901.3%, plus
prepaid freight in the amount of $91.39 increasing the total to
$1§92;73.~ Thé terms were 30 days net. Claimant asserts that it has
not beeu paid although the gocda‘iweré delivered to the Compsny at
Havana, 5 » 3 |

oo July €, 1960, the Gavernmeit of Cube 1ssued Tew No. 851
piblished in the Official Cazette of Cuba on July 7, 1960, euthorizing
the naticmalization of concerns and préperties of natural énd Juridical

persons of the United States of America, or of concerns in _vhich they
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hold a majority interest. _ On August 6 1960, the Cuban Government

hs;ued Resolution No. 1, pm'sz..ant to Law 851, Reso’ution Bo. l ordﬂred

the nationalization, hy expropriation, and adjudicated to tb,e C’uban . o
State, 1n fee simple, tb.e Corapania Cuoana de Electnciaad, aang Others,
According to a 1e1:ter from the commny 8 New York O“‘ﬁce, dated CCuGber, 5, £ :

1960, the properties o:E‘ the Coc*pany were seized by the Cuban Covernment on'.'

et T, FoE A
- Based on the foregoing and the ent:.re record the Comission finds

;’ ’c the Cia. Cubana de Electricidad of Ha.vana, Cuba c'sed c_aiw:ant tbe

sum of {,1992.73, tha’c the saia cmpan;{ and its ass@ts were nationalized .

vy the C—ov°rru=nt of Cuba on Aug gust s 1;60 purs..ant to tra aforesaid
!ev, and Pesolution proamlgzted thnreunﬁer and tbat tnis c.eht of a
ationalized enterpr:f.w= cons gituteﬁ p**orerty as ths tem 13 usad in
»ection 502(3) of the Act. Acco:dlnsly, it is concluded that claimnt
uffered a loss ir.x the auoult of »;19"2 ’{3 wi*b.in the z::eanmg of Title ? '
of t}m Ac‘b as a result 0'" the natmnaliz ion of th-e de’otm_ coapany by

,-he Goverxment of Cub

An important aunstion is vhether interest— should be 1n~1u<'£°d in losses‘

n claims determined purbuant to Title V of the Inte“naur‘r:al Clai:z.s
ttle*'ent Act for tae nat ionalizamf/m or od:er taking of -onertj.'
} Title v of the Thterastional Clatns Settlement Act of 1519, as |
mended mkes no provision ccncerning wnetner or not irz erest shall be
ngluc’;.ed\as a »p_art of the amc%mt of loss resulting from the n.ational-
zééion or othér"t#kin.cr of‘pz»'ocert.y "ay the deern::ent of Cuba. How-
ver,. thn C ~—:.i.ss:’mn is dlreﬂtad to determine the emount of loss in :
ccordance 'n.‘ch 9pnlicab1e suus’cantive .Le.v, includmé intarpaticnal law.
“nere;ore, this title mist te cons U*ued in ccnnecticn vith other titles
4 the Intemauional Cla:.ms Settler:ent Act of 19149, as &_ended, which
cntam pz'ovisioncfor allomnce of iaterest and which rel.,te to claih.s

d upen ‘che natioua;ization ar c’cher ta.ming of American-c'med p*o*oerty_ '

foreisn &‘Overnments s :" -

v &
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The International Claina Sememﬁt Act of 199, as emended, 6} Stat.
2 (1950), 22 U.s.C. §§ _1621-&2_ (1958), contains enly general terms with
2ference to in't_ei-est.rv Section T(a) of tﬁat Aé'l_-. autharizes rand directs e
-he Sécrefarj' of the Treasury to gay, as prescribed by Section 8, . |
mcunt not e-:ceeding the principal of each awvard, plus accrued interest

' such awards as bear interest . , ." (64 Stat, 16 (1950), 22 U.s.C,
1626(2) (1958) (Ruphasis added)). And Section 8 of the Act, after pro-
siding for certain initial snd additional paynents on the principal of
sach award, directs the Secretary of the Treasury, . aftgr ‘peyment has_ been
sde of the principal amounts of all such awvards, to mske pro rata paye
sents on account of ‘acrzcrued i'nterest on such avards és ?:ear interest."”

{64 stat. 17 (1950), 22 U.8.C. § 1627(c) (1958) (Euphasis added))..
iovhere does the Act specify yhich siards should bear interest.

Ina case of this nature, the Commission is eypressly directed by -
Songress to apnly "the applicable principles of internatiml law, jugtice,
nd eq,uity" (Interna‘bioml Clains Settiement Act of 1943, es amended,

M stat. 12; €9 Stat. 562; T2 Stat. 527; T3 st'at. 1110; 79 Stat. 988).

Althougﬁ some comnissions have refused to; allow interest in cleims
.’ this type on the ground that interest is a matter of contract vhich

Jould be speeiﬁca}ly provided for in the protocol (see Borchard,

Diplomatic Protection of Citizens Abroad k28 (1928) and authorities cited
therein), this Commission regards it as a settled principle of 3.nter§
o, S that "interest, according to the usage of nstions, is a
necessary part of a just national indennification.” (6 Mocre, A Digest
of International Law 1029 (1906), cit:ing. Davis, Notes, Treaty Vol;
(_1775‘.1,881); Wirt. At. Cen., 1 Op. 28, Crittenden, At. Gem., 5 Op. 350;

Geneva Avyard, 4 Pspers Releting to the "“reaéy of Washinzien, 53).

~ "The award of interest is usually considered to be mrely a pert of

the duty to make full re;:aration e m'bitral trivunsis hav'e felt that'
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it vas not onﬁside of thelr jurisdiction to sward interest, even thm_éh the

canventim by which the;g weTe mt up maa no m«n‘t‘ on of in‘bﬂres‘t‘ :

(Z2gleton, The Responszbility of $tatea in Im;:matiml Iaw 203.4% (1328)
{Enphosis edded]). ' g Sk | e |
The theories upon vhich interest is founded exe verlod. s@é tribunals
have expressed tha ié.ea 'that interest is given as cmpensatim fcr the . '
!ss of the use of the prioeipal during the period withm which the pa}'

_'!rh th;areof contimes to be withheld (s2e Spindons of Cmnissioners,-

United Btates-Mexiean Ceneral Claims Cemmission 189 (1527) (Illinois

Central R.R. Co. v, United Mexicen States)). Interest has been included
vy coe author as a aeffural part of the compensation for the "improper
withholding of satisfaction” (see Borchszd, op._cit. suprs, at %!26).

Again, 1t has been sald that the ewsrding of interest 1s in the

nature of demoges from the date of the loss, (Gg:inions 2 Mized Clairs

Cormigsion, U&ited Statas end Gerrany 1“2;»-1(‘«:26 (bcﬂaal. Ed. 199?)

(M,Q Dee, No. 3))& - _
Ou vhatever iahec;ry the avarding of luterest is based, Ve are cone

gtrained ta adhere to the international lesw priaciple, to which we deen
i’ roper Yo give effect, t‘wzt interest must be mm&eﬁ a3 & prﬂper

slenent of conpensation. The Commission therefore concmiezs that the
!r—:x a of interest in the instan.t case is not only ila ccnfcm.ity wvith the
principles of internstionel law, but is required by equity em ,ju@tme 3

end should t-izam"m te allowed. ‘

The Coamisgion is next f‘aceri wvith the problen of the rate of interest .

%0 be allmd‘. This rate has geverally ?&ried from three to six pereant,

althou@:.'higmr azounts hév:é teen granted on occasion, {See suthorities

eited in Zorchard, op. eit. surra at k23,} The Mived Claima Camission
of the Unlted States and Cermany, supra, gruanted 53: the "pan..sh-ms_rican _
Cmissim of 1871 alloved 8_'}5:. {(For & 1ist of commissions in which
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':lnterest has ‘been allowed. on aaards 5 together wzth the various rates of

interest see Ralston, ernatior:al Arbitml Law and Procaéure 82-8?’

Although there 15 no s—ettled rule as to the rate of 1nterest, 1t is T

&n appropria.te exercise of the Junsdiction of the Comissn‘.cn to deter- e

pina this rate in accordance with all the circumstances before 1t - in-
cluding the applicable princinles of mtemational 1aw, Justice and .
}qw_ty{ Its object in so doing 1s to arrive ;t 8 Just and equitable
eompeﬁsation for ‘Ehe-vron{f;. The'Commission'ma‘yr aisdéonside‘r 1ts omi‘
decisions concerniné the ap plicable rate of interes’c in its prior :
international claims prow oS, In thnse programs, tha Ccmmission has
adoi:téd the'ﬁgure of 63 as a traslftio,al an-i cus»cnary interest rate
for clai,.s of this natt..re. : ' _ - ' | :
In light of this ir;ternatigﬁal lav precedent, custom aadrtréditi“on',. |
the ‘Conixissi_on tﬁerefore"conciudeé that_ Van' awa:;d of interés‘c_ in the v
pfésent case at' the rate’ of 65 $s:80 ébﬁfopﬂa’ce 4 éqrﬁtable and Just
measure of ccapensation maar a2ll the cirumstﬂncas. : e, -
25 Sinilar-ly, Shacee- da. 1 settled rule in universel e"fec’c 2 to the
!:eriod durmg w**ich the inte“est shall run, Various ter'nival d‘.tes kave
)een epplied by &iffere'zt cozmssioa,,, including the date of the original
injury, the date of the nctice of- tn,e claim, or the date of payment,

(See autharities cited in Eag_etch op, cit. surra at 203’-07, Borcb.rd, .

.o;g. cit. suora, at 1-28-29 ) The Commission notes, hm:eve.; , that taﬂ

srevatling oplaton 1h duterratiotel Tow 16 that such irforest showld run

froa the date the clalm arose until the "date of peyrent” (ibid.).

(See the Clainm of John Hedfo Proach, P0-3197, 17 FCSC Sewiaun, Rep.
[u1.-Dec. 15%2] 47.) The Comlssion notes further that the date the
:‘claim arcse in this case is thﬂ date of lcss. 5

Title V akes no. prc'risicn for pc.ymat of clai...s against the g :‘




“wr B

Jovernment of b, . T Siotibs Teertiie o pecainh ana'aetérﬁﬁatiogﬂ
;1th respect to validity and amcunt of claims which is fm- evaluation -
vuarposes only, settlement being left to a future date. Kevertheless, A
vhe Commission concludes that 1nterest from the date of loss to the date
-f settlement is & part of claimant's loss. Lo,

) Accordingly, the Commission ﬁn'ther concludes that the amozmt of

“§e loss mistained by clalmant shall be increased by Interest thereon st
the rate of 6% per.ennus from August 7, 1960, ‘Shs Subio v which the loss
sxccurred, to the date on which provisions are made for the settlement |
i.héreof. ‘ | |

CERTIFICATICH OF 1L0SS

The Commission certifies that AMSRICAN CAST TRON PIFE CGEANY
wuffered & loss, as a result of act‘ions of the ‘Governmenf o‘f‘Cuba,'
Athin the scope of Title V of the Internstional Claims %ttleﬁén‘h
iet oi‘ l9h9, es zuended, in the amount of One Thousand Fine ‘Hundred
iinety-two Dollars and Seventy-three Cents (32,992.73), mth interest

iherecn at 6% per annum from August 7, 1960 to the date of settlement.

-

Dted st Washington, D. C.
snd entered as the Proposed
‘Fc-ision of the Commission

el £ 7R

Re, “Chairs

W:LC_. /'{C"

Theodore Jatfe, Comiissioner

TaVern R, Dilweg, Commissioner



FOREIGN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES
WASHINGTON, D.C. 20579

IN THE MATTER OF THE CLAIM OF

Claim No.CU ~0249
AMERICAN CAST TIRON PIPE COMPANY .

;

Decision No.CU ~13

Under the Inum&wmhnuu Claims Settlement
' Act of 1949, as amended

o

ORDER _AND PROPOSED DECISION

This claim against the Government of Cuba was the-sgbjéét of ‘a’ Proposed
Decision of the Commission issued on October 19, 1966% which was entered on f
- November 30, 1966, as the Commission's Final'DecisionAén thé ciaim."Tﬁe i
‘matter having been reconsidered, it is |

ORDERED that the Proposed Decision of October 19, 1966,‘and thé{Final
Decision of November 30, 1966, be.and they are hexehy set]aside:apd‘uhé.fol-
“lowing Proposed Decision is entered: :

This claim against the Goveynment of Cuba, under Title V. of thev;nter*
national Claims Settlement Act of 1949, as amended, in the amount of $1,992.73
vas presented by AMERICAN CAST IRON PIPE COMBANY, based upoﬁ the asserted
loss of payment for merchandise shipped to Cuba, to.a company;assqrtedly.naﬁiqn~.
-alized by the Government of Cuba, f v .

Under Title V of the International Claims Settlement Act’o£*1949 [78 Stét:
1110 (1964) 22 U.S.C, §§ 1643-1643k (1964), as amended, 79 Stat, 988 (1965)],5
the Cdmmission-is_given juriédiction over claims of nationals Qf.the'United '
States against the Government of Cuba, Section 503(a) of the Act:provides
that the ComﬁisSion-shall receive and determine in accordanée'wifh applicable
substantive law, including international law, the amount and yaiidity of claims
by nationals of the United States against the Governmenc~of'Cuba.Erising since
Jeruary:1,.1939  for

losses resulting from the nationalization, expropridtion,
intervention or other taking of, or special measures
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directed against, property including any rights or
interests therein owned wholly or partially, directly
or indirectly at the time by nationmals of the United
States, :

The record in this case reflects the sale by claimant tO‘Cia.
Cubana de Electricidad of Havana, Cuba of goods,totalling.$1,901{34,_
plus prepaid freight in the amount of $91,39 increasing the total to
$1,992.73, Claimant asserts that it has not been paid althpugh'che3
goods were delivered to the Company at Havana,

Section 505(a) of the Act provides:

« « « A claim ynder Section 503(a) of this title
based upon a debt or other obligation owing by any -
corporation, association, or other entity organized
under the laws of the United States, or of any State,
the District of Columbia, or the Commonwealth of -
Puerto Rico shall be considered only when such debt
or -other obligation ig a charge on property which has
been nationalized, expropriated, 1ntervened or taken
by the Government of ‘Cuba.

On April 28, 1967, subsequent to the entry of the Finai Decision.
herein, Cia. Cubana de Electricidad filed its own claim with the Com~
mission (FCSC Claim No. CU-2578). The record in that claim now dis-
closes that the said Cia, Cubana Electricidad was organized underﬁtbé
laws of the State of Florida. Therefore, this claim can be considered
only if the claimed debt is a charge upon property which was natiodw
alized, expropriated, intervened, or taken by the Government of Cuba,

Claimant has neither alleged nor submitted evidence to gstablish

that this debt was a charge upon property which was nationalized,

CQU-0249
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expropriated, intervened, or taken by the Government of Cuba, There~
fore the Commission is without authority to consider this ¢laim, and

it is hereby denied. (See the Claim of Anaconda American Brass Company,

FCSC Claim No. CU-0112),

Dated at Washington, D, C,,
and entered gs the Order

and Proposed Decision of the
Commission

0CT 4 1967 fMi ‘7@

Edd@rd D, Re, Chairman

<:>:Ef:k:¢,,- 78 ii/ir"'

Theodore Jaffe, Commxssioner

| %/—;«/ /f_[)#w‘f

LaVern R, Diiweg;VCdmhissionér

NOTICE: Pursuant to the Regulations of the Commission, if no objections
are filed within 15 days after service or receipt of notice of this Order
and Proposed Decision, the decision will be entered as the Final Decision
of the Commission upon the expiration of 30 days after such service or ve-
ceipt of notice, unless the Commission otherwise orders, (FCSC Reg,, 45
C.F.R. 531.5(e) and (g) as amended, 32 Fed, Reg. 412-13 (1967).,)

CU~0249



