" FOREIGN CLAIMS SETTLEMENT COMMISSION
| OF THE UNITED STATES
WASHINGTQN D C.. 20579

I THE MATTER OF THE CLA!_MOF '
e | ClinNo.CU-053%8 -
'THE BERWIND-WHITE COAL MINING COMEANY = r';QxV:"»flv e
- Under the International Clalms Settlement.
Act of 1949, as amended
-~

PROPOSED DECISTON

4 This c1aim‘against‘the‘Gévernmént_of Cubé; uﬁdef,Title V. of ﬁhei
" International Claims Settlement .Ac't of 19’1;9.,14 as amended, for $3, 311’,726].001“'
~ Was presen ted by THE BERWIND-WHITE COAL MINING COMPANY, based upon the
nat10nal1zat10q by the Government of Cuba of the bualness of its former
wholly owned bhbbldiary, Havana Coal Comoaﬂa.
Uhder Secticn 503 of the International Claims Settlement Act of
1949, as amended {64 Stat. 12; 69 Stat. 562; 72 Stauj ,27, 78 Stat. B
1110',-.-79 Stat. 986) the Commission is given jurisdic etion over claims of
nationals of the United States again nst tae Goverrment of Cuba. That |
sectipn providss +bat the Commission chali.receive aﬁd determine in
accordance with appllbable st bs"&a:l*‘lv*= laW' 1ncludlng international
law, the amount and véliiity of claims by nationals of the United
States agaiﬁst the Govsr:m ot of Cuba arigin g zince January 1, 1959
for | |
(=) . . . losses resulting from the natlonallzatlo",
- expropriation, intervention or other taking of, or:
- special measurss d4irected against, property including
any rights or interests therein owred wholly or.

. partlaliy, directly or in dlrecbly at the time by
‘ .natlo:als of the United State P »

(IJ

s Sectioa'SOkﬂsfjfhe éctfprovides;7551to'OWnership"pf Claims, that -
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(a) A clalm shall rot be con31dered under section 503(a)
~of -this title unless the’ property on which the claim was -
based waz owned wholly or partially; :directly . or. 1nd1rectly L
- by a national of the United States on the date of the loss :
~and if considered shall be consid rvi oaly to the extent the
claim has been keld by one or more nationals of the United -
< Btates continuously: thﬁreafﬁer “’tll tnv datv Of‘fllln
: - with the Commissicn. L TR :
~ Section 502(1) of the Ac’t..'definés ‘the term "n'ational of the United
‘States" as . . . (B) a corpo*atlon or other legal entlty which is
organized under the laws of the United St tates, or of any State, the
District of Columbia; or the Commonwealth of Puerto Rico, if natural
persons who are citizens of the Uﬁited States. own, directly or indig
rectly, SO per centum br-more of the outstanding capital stock or
ather beneficial 1nuerest of such corporatloq or entlty e
The claimant. corporaulo«, THE BERWIND-WHITE COAL MINING COMPANY
was organized in the State of Psnnsylvania on September 30, 1960,
An offiCerbof the corporstion has:certified that at all times since
then ard until presentation of *this clagim, moré thén 50% of the out-
standing capital stock of the clsimaznt has been owned ty United States
nationals., Claimsrt is now a subsidiary of BeL”lnd Corporatlod, which
states that all: of its stock is owred by Tzited States rnationals.
There‘ore, the Commisgzion hwolds that claimant is a rnaticnal of th
United Ststes witrir tZe meaning of Seztion O/(l) (B) of the Act,
Section 502{3) of tre Act provides:-
Tre +erm.'prop@rty5 msang ary property, rlght, or interest,
including any leaschold interest, and debts owed by the
Governmzrnt of Cuba or by ex crpflce~ wnich have bteen

rationalized, expropriat ed, intervsned, or taken by the
Government oP Cuba . , & '

I'-" (ﬂ

Tre Commission firde on ths tasis of evidence of record that
claimant was tie sole sharenolisr of Eavara Coal Company, which was

qrgaﬁized in +ke State of New Jersey in 190k, and which operated in

- Eavana, Cuba.
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On Oct ober 24 1960 t e Guvnrﬂmsdt of Caba éubll;aed in 1t§
'Off1c1al Gazette ReolJ+1oa 3 (pur:adnt to. Law 851) wh101 llsted as
’natlorallzed Havara Coal Company and the Comm13310ﬂ flnds that the
 —_bu$1ness in Cuba, carried on by Havans Coal Company, the wholly owned
;by claimant erplu,‘inciuding Havana Cosl Company‘s wholly owned sub;‘:“
51d1ary Companla Habarera de Vapore~ ybLanéhas, S.A."_(Eavana Steam-~ .
 sh1p and Algdteragn Compan y), was nationalized by-ﬁhe Government of ‘/
:'Cuba on October 2k, 1960 Wltbl “the meaningkof Tifle V of thé Act.
Thereafter, o September 30 196k, Hava”a Coal Compa ny, of New Jerse&,
was merged in THE BERWOD.WEITE COAL MLNIN CDMPANV The Commlsswo
holﬁs that THE BERWIND-WIITE COAL MINING‘CvL_ANV is the legal suc-
‘cessor in iﬁterést and iaves?ei with the eclaim Whidh srose in favor
‘of'the,fofmer Havars, Cﬁal Compéﬁy, -

. The Act provides in Sectioa.503(a) that in making determinations
with respect to the validity aaayamﬂgzt of claims and value of

properties, rights, or interssts ta_vw, the Commission shall take
into accc”f+ the basis of valuation most proprlave to the prop=rty
and eguitable to the claimant, 1ncltd1:g but rot limited to fair

marke+ al e, book value, gulrg concera value or cost of rsplacement.

. Claimant rss ststed its loss in the amount of $3,3-_,726.00,

oc

itemized as fqllcws
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1. Lands and Concessions "f v_ _  |  ;‘,;? $ ‘850;750;06 
2. St. Nicolas land f ‘ s o f’"_ .,750,006.00 #
3. Wharves ) :' . 1760,000.00
L. Builaings . o i 76,945.00
5. Plants (Machirery , o | |
& Equipment) $384,92L4.00
6. Caéh R T B 114,580.96
T;.Accounts Receivable: o |
$112, 348,87
Iess Reserve 392730 83 . 76,618.0k

8. Inventories . : o 119,619.0k 691, Tk2.00
9. Securities B | . 39,300.00
10. Cubar Government debt : - 122,989.00

$3,311,726.00

Among the dOCJmthau101 sdumlttei ares. balaﬂce gheets for Havana
Coal Compary ( ‘avana offics), for Jums 30, 1960 and Septe mber 30,

1960 ard its wholliy owned _,b;«ilary Compania Habarera de Vapcres y
Lanchas, S.4,, for Juns 1960 azi Sspiember 1960, a consolidated

balarcs shest for Zeptemd 30, *960 as well as a deta*le¢ summary

| CL-0538
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"L~-Lands avd COﬂC“S~lO
~ "Ban Nicolas Land

, $68§;51&.88

of losses as of September 30, 1960, These.re 1@ t the folLow1

(1)

Wharves:
Less D~Dre01af .
' tion - 567,418.21

~Buildings:
Less Deprecia-
tion 56,915.16
Machinery and _ .
Equipment: - 384,92k.00
Less Deprecia-
tion 379,939.32
Cash & Ban ,
Accounts:

Accounts Receivable:
Havana Coal

"Subsidiary
Other:

Iess Reserve:
Coal Inventory

39,730,383

Supplies
Prepaid Insurance, etc,
. Securities 76, 800.00

- Less Reserve 37,50C.00
Cuban Govt: 190,539,13

Iess Reserve

Capital

Surplus
Current Accournt
Reserve for Exployes Becaous

Reserve for Taxes
Accounts Payadlﬁf
Vapores

Berwind-White C.¥.Co.
Cther

| 76,9k Th

112,298.91

6726h9f80'

AssETS
- EaVana‘ar ' ,Véporéé
~ $437,090. boo$
312,931 62 :
| 1éi,o96.67
20,029,58 ‘
' 13,015.31
984,68  (13,015.31)
-108,400.70  6,180.25
- 3hk, 334,57
' (eliminated)
2hs,ooo 00 -
(eliminated)
T2,568.08 kg, 96
91) 725 005
21,040.58
6,519.32 33&.45
39,300.00
122,989.33 -
LIABITITIES
$  $250,000,00
(eliminated
245,000.00)
139,619.4%0  100,770.80
993,171.68
1,908.69
3,602.00
34k,334.57
(eliminatsd)
96,467,556 o
23,872.13 128 hk

e’
i

or e

O

o

2 Balarce e

t:ff$ 43i,09o b2

312, 231.62° |

; 121,096,67'
20,029.58

4,984,68“
1iu,580.96

72,618.0k
91,725.05
21,040,58
6,853.77

©39,300.00

122,989.33

- $1,36L,540,70

5,000,00
£40,390.20
993,171.68

1,908.69

[1,250,470.57
3,602.00

96, 467.56
24 ,000.57

$1,364,540.70

As it appsars from the atove, the znst wort: of the Cuban losses,

according to the balance sheets and thsir supporting data, was

-CU—0538‘;
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$l 2#0 hTO 57 at the tlme of 10539  o }gi Le'_‘t'e:. . .ﬂ ' ‘zi.;@“'

With respect to the cxalmed flgure of $850 TSO 00 for laﬁdq
'and conce331ons 1n the Ca:a Blanca sectlo of. ﬂaxaaa qaroo“ "ceﬁge‘
51st1pg of 29,025 sqaare mete“"; clalmarf haoyapplied theretoaa;'
flgure of $3O OO per square mcter, asoertlﬂg iefes the apﬁraised .
value. In support thereof claimant has submitted a copy~of auietter
of August 21 1960 from Ernegto de Zaldo the former Managl g Dlrector'
of the Havara Ceal Compdnj

As to the claimed figure of $7;o ooo 00 for un developed and
unused San Nicolas property: at the land end of4Havana Harbor,
claimant has applied to the area of s, 970 square meters arvalue of
;$lO.CO per square ﬁeter, citing it as an offer reeeiVed‘in February,
1956,'and further states that with t e'0pe31ng of the tunnel across
the Havana Bay, the potential value of this property was doubled. in
support thereof claimant cites s lstter from Mr, de Zaldo of Feb-
‘ruary 28, 1956 in which Ze states th t a broker expressed an interest
in the properiy, suggesting $10.00 es.a feir evaluatipn, As it
appears, howsver, the propsriy was not gold,

In regard to ths claimed figure of $760,000,00 for 6,000 square
Vmefers of wharvesg, claimsnt has applizd $160.00 as a new coastruction
figure to ore-third of the dock, a:d val*ed the remaining two- thirds
at $110.00 per sguars meter, Again rsfersnce is ﬁade'to‘Mr. de Zeldo's
letter of Aagust 21, 1960 in woish he states that under the former |

~ Batista Goverrzmecnt, the Fredsrick Snare Corporation eetimetedithe
cost of repiscemsnt as'$i60,00 ver sguare meter of new dock, and
further Mr., d= Zalao stated that onze=third 4tz dock was new,

Regar;f.__fr z-ths claimed figurs of $384,924,00 for plant mackinery,
'equlpme::, ete,, claimant Jescribes tais as ths actual or appraisei

© wvalue, and st tesﬂtaet replacamsnt valuss of machizery, tools and

Gl 0538'
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le@uipme*t 1rureauéd very 84 bstanti&liy»éver;the yéé:s»éﬁd~estimates, féJ;
. that increas dAvaluss arélj§é£g ?Qﬁﬁ‘bffsé£ bywtﬁéja¢ég¢ulatéd ‘ o
Q.depreciation; o » o |
‘Tﬁe Comﬁiséioﬁ kasuéafefﬁlly coﬁ i3 ei 911 f‘théféﬁideﬁéé,
"taklng 1nto aécounf the. basis of valuat¢on most approprla e:télfhef
:property aud eqaltable to the clalmazt inc ludingvthe evi&encé éﬁb-
' mitted as to boock value, - g01ng concern val 1e apd cost of replacemeqt
The Commission finds no rsason to altﬂr the valu= of the lands, con=-.
“ecessions and wharves by ~ubsu1 u‘tl_@g replacement flg"ure; s partlcularly
wheﬁ Claiﬁant's predecessor, to within twenty-four days of national-
 1ization,'relied on figures Which'have permittéd profits tb the |
ciaimanf'sbpredecéssor somé of ﬁhiéh st111l appear on the'balgnée
sheet, Ths Commission finiSféﬁat tle:value of Havana Cosl Company's
vlosses.as reflected by the balance sheet of September'30, 1960.1is
the most appropriate basis_of evalugtiorn,

Accordiﬁgly, the Commission fizds th f the value of the Havana
Coal Company's tusiness in Havars, at the tims of nationalization,
was $1,2Lk0,470, 57, and coneludes that claimant has succeeded to a

-loss in that smournt, within the meanirg of "‘J.t"G V of the Act as a

o'

result of nationalizatior cf ﬁh uginess of itz wholly owned sub-
sidiary, the Hevana Coal Gom sy, by the Goveramsnt of Cuba on
October.zh,_196o,

ngever; the balsrnce shaet for Havara Cogl Company's Cuban
' opera*lon‘ discloses a dstt owsd to T62 BERWINS-WEITE COAL MINING -
CCOMPANY, 0n the balsnce shsst of Jue 30,'1960 this appears as
' $56,963°20 and on t%e balsnos ehest for Septempsr 30, 1960 this has

4increasea vy $39,50k.36 to $96,L67,56. The Comrission Finds that

' THE BE?WZN ~WHITE CIAL MINING CIMEANY suffered a direct loss of the

-

'3”'d t in *;s.am@:;t of" $9 ,467.56 as & result 0f “a+1o:a¢1 ation of
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 the debtor”enterprise. .(See'In thé Matter of the Claim of American-yi

Cast Iron Plpe Company, FCSC Clalm Nc. CJ-0249 ) _ ‘ o e1 _f€»,‘

The Commls<1o: oncluaes that bavana Coal r‘ompcm ] suffered a
~loss invthe amount of $, 40 470 57 Wlthlﬁ,the meaa*ag of Tltle V
vof the Act as a result of ratloaallzatlon o% ;tc elterprlae in Cuba,
.iby the Government of Caba on October 2h 1960;‘that clalmant‘has |
' succeeded to the clalm, and 10urtner that cleiﬁaﬁt suffered a .
vseparate'loss of $96,h67,56, by the same action ef‘the GdVefnﬁenf
of Cﬁba, | |

The Commission has deeided that in pa; w_1: of losses on clalmq
defermined pursuant to Tiﬁle V of the Internstiocnal Claims Settlement
Act of l9§9,_ae-amendea, interest should be allewed et'the rate of
6% per annum from the date of loss to the date of eettlemenf (See -

 the Clalm of Ameriean Cast Iron Plpe Cﬁmna , FCSC Claim No,

-CU-0249).

Accordingly the Commission concludes that the amoubt of the
‘loss sustaiaed by claimant shall be increased by interest thereon
at the rate of 6% per anqum from October 2&,‘1960, the date on
which the loss ocecurred, to thz date on which provisions are made
for the settlement thereof.

CERT FI CATION OF LCSE

The CommiSblon certifies that THE BERWIND-WHITE CCATL MINING
COMPANY succesded to and suffered a loss; as a result of actions
of the Goverrment of O sba, within ths scope of Title V of the

Internqtloral Claims Se lemen* Act of 1949, as amended, in the

CU-5038
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',amount of" One Million Tkrce da:dred Thlrty-51x Thousand Nlne -f."‘éfz'

i

'iHundred Thlrty-elgnt Dollarb aﬂd Thlrteen Ccnts ($l 336 938, 13),
'7fw1th 1ntere st thereon at 6% per- a_”um from October 2k, 1960 to

;'the date of se+tl=ment

Dated at Wéshingtoa, D, C., P R e
and entered as the Proposed Lo ‘
Decision of the Commission

»25JAN"1967.. : o | WJ% |
| S ’° v Re? ChalrnE%i

793 /f"
. Thecdore Jaffe, Commis oner ,
N 2D

iaVerr R. Dilweg, Commissioner

‘Edward D

NOTICE: Pursuant to the Regulations of the Commission, if no objections
are filed within 20 days after sazrvice or receipt of notice of this.

- Proposed Decision upon the explratlo of 30 dsys after such service or
receipt of notice, the decision will be entered as the Firal Decision
of the Commlsgloz, unless the Commissica otherwise orders, (FCsc

'Reg., 45 C.F.R. 531. 5(e) and (g) (196&})
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