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PROPOSED DECISION 

This daim against the Government of Cuba, under Title ·V of the 

Iqternational Claims Settlement Act of 1949, as amended, was presEmted 

originally by The Electric Storage Battery Companr, which on July 1, 1967 

was merged into ESB INCORPORATED, in the amount of $33,102.37 based u.pon 

the asserted loss of payment for merchandise shipped to Cuba. 

Under Title V of the International Claims Settlement Act of 1949 

[78 Stat. 1110 (1964), 22 U.S.C. §§1643-1643k (1964), as amended, 79 Stat. 

988 (1965)), the Conunission is given jurisdiction over claims of nationals 

of the United States against the Government of Cuba. Section 503(a) of 

the.Act provides that the Comro.ission shall receive and determine in ac­

cordance with applicable substantive law, including international law, 

the amount and validity of claims :by nationals of the United States 

against the Government of Cuba arising since January 1, 1959 for 

losses resulting from the nationalization, expropri ... 
ation, intervention or other taking of, or special 
measures directed against, property including any 
rights or interests therein owned wholly or partially, 
directly or indirectly at the time by nationals of the 
United States. 

Section 502(3) of the Act provides: 

The term 'property' means any property, right, or 
interest including any leasehold interest, and 
debts owed by the Government of Cuba or by enter­

) prises which have been nationalized, expropriated, 
intervened, or taken by the Government of Cuba and 
d~bts which ~re a charge on property which nas beeo 
nationalized, expropriated, intervened, or taken by 
the Government of Cuba. 
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Section 502(1) of the Act definel:l the term "na.tiopal of the Unit~d 

States" cis "(B) a corporation or other legal entity whicl:\ is organized 

under the laws of the United States, or of any State; the District of 

Columbia, 9r the Colllll!-onwedth of Puerto Rico, if natu.rd persons .who ~re 

citizens of the United States own~ directly or indirectly, 50 per centum 

or more of the outstanding capital stock or other beneficial in,terest of 

such corporation or entity." 

An officer of The Electric Storage Battery Company ha$ certified that 

it was organized in the State of New Jersey and that at all ~imes between 

June 7, 1888 and presentation of this claim on Jt,me 29, 1966, more th~n 50% 

of its outstanding capital stock was owned by United States nationals, ihe 

Conimission holds that The Electric Storage Battery Company was a national 

of the l.Jnited States within the meaning of Sectj,oJ;J, 502<l)(B) of the Act. 

Approximately 97.8% ·of the outstanding shares of stock q£ The Electi-ic 

Stor.a.ge Battery Company were held by l,Jnited States natio[}~ls. 

The record indicates that in Novembe;t:' ;t.957, The Electt;'ic. Storage Bat-

te!t'y acquired by merger the Ray-0-Vac Company, a Wisconsin c;?~rporati,oq, 

The Ray-0-Vac Company became a divisiqn of The Ehctric $1;:orage Battery 

Compan,y. Although it was no longer a separate business ep.t;i.ty~ the Ray ..o... 

Vac Company continued to .do business under its long,,.estal;>lished trade naf1le, 

Hence, while the name Ray-0-Vac Company appears on the invoices and bank 

letters outlined below, it is The Electric Sto~age Battery Company which 

suffered the loss forming the basis of this claim. 

The record cont,ains copies of invoices Nos. 766 <:tnd 767 of October 20, 

1959, reflecting the sale to General Distributors, Inc. of Hav~na, Cuba, 

of goods totalling $24,000,00, as to which freight, shipping and other 

attendant fees increased the total to $25,593.97; and a cppy of invoice 

No. 781 of October 28, 1959, reflecting the sale to General Distributors, 

Inc. of Cuba, of goods totalling $7,140,74, as to wpich freig~t, ~hipping 

and other fees increased the total to $7,509.30. 

) Additionally, the record includes cop:i,es of three letters of July 5, 

1960 frpm the Trust Company of Cuba, in which it :i,.s state<;l that; the ent:i:re 
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collection of $33,102.37 was paid by the consignee (General Pistri,butors, 

Inc.) and that the Trust Company of Cuba was stiU awaiting a dollar reim­

bursement release ;from the E;i<change Board, a Cuban Government agency . 

Clailllant stated that it had not received the funds. 

The Government of Cuba, on Septem1be+ 29, 1959~ published i,t.s Law S68~ 

concetning foreign exchange. ~hereafter the Cuban Government effectively 

precluded not only transfers of funds to creditors abroad, but also to 

credit;ors within Cuba, by nume+ous, unreasonable and costly demands upon 

the consignees, who were thus deterred from complying with the d~mands of 

the Cuban Government. l'he Conunission h!'lds that Cuban '{..aw 56& and the 

Cuban Government's implementation thereof, with respect to the rights of 

the claimant herein, was not in reality a legitimate exercise of $OVerei,gn 

authority to regul,.ate foreign exchange, but constituted an intervention by 

the Government of Cuba in.to the cqntractual t:ights of Tl:rn Electric Storage 

Battery Company, which resulted in the takin~ of American-own~d p~operty 

within the meaning of Section 503(a) of the A.ct. (See the Claim of The 

Schwarzenbach H;uber Company:, FOSC Clailll No. CU-0019; and the Claim of Etna 

Pozzolana Corporation, FCSC Claim No. CU-0049.) 
. . . I 

Accordingly, in the instant claim the Commission finds that property 

of The Electric Storage Battery Company was lost as a result of interven­

tion by the Government of Cuba and tha·!;, in the absence of evidence to the 

contrary, the loss occurred on July 6, 1960 as to $33,102.37, the d;;ty after 

the collections were acknowledged by the Trust Company of Cuba. 

At the time of the merger on July l~ 1967, all of the assets of The 

Electric Storage Battery Company were acquired by ES~ INCORPO:RATED, which 

has peen substituted as the claimant herein. 

The Commission has decided that in paynient of losses o~ clai~s deter­

mined pursuant to Title V of the International Claims Settlement Act of 

1949, as amended, interest should be allowed at th.e rate of 6% per annum 

from the date of loss t;:o the date of settlement. (See the Claim of Lisle 

) Corporation, FCSC Claim No. CU-0644,) 
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Accordingly, the Connnission concludes that the amount: pf the 19ss sus ... 

tained shall be increased by interest thereon at the rate ~f 6% per annum 

from the date on wh;i.ch the loss occurred, to the date on which pr_9"visions 

are ma.de for the settlement thereof. 

The Commission certifies t):'lat ESB INCORPORATED auffer,td a ll'>ss, as a 

resl,llt of actions of the Goverl'!..ment of Cuba, witl;li.n the scQPe of Title V o:f 

the Internatiottal Claims Settlement Act of 1949, as ~ended, ~n the amount 

0f Thirty-Three Thousand One Hundred Two Dollars and ',J:h;i.rty ..sevenCents 

($33,102.37) with interest thereon at 9% Per ann~m frOJn the r~speettve 

dates of loss to the date of settlement;. 

Dated a~ Washington, D. c., 
and entered as the Proposed 
Decision of the Commission 

LaVern R.. Dilweg, Comm~ssioneti 

The st.;itute does not provide for. the,, faxn?:ent of claims . a~ainst.. the 
Govei-nment of Cuba, ;t>rovisioq is onl:y made ;for the determ;i.nat~on by the 
Connnission. of the validity and amounts of s11ch claims. Sectien 501 of the 
statute specifically precludes any authorization for appropriations for pay~ 
ment of th~se claims. The Col'lllllission is required to certify its find,ings 
to the Secretary of State for possible usie .in future negotiations with the 
Government of Cuba. 

NOTICE: Pur.suant to the Regulations 9f the Commis.sion, if no objection~ 
are filed within 15 days after service oi receipt of notice of this Pio~ 
posed Decision, the decision will be entered as the linal Dedision of the 
commission upon the expiration of 30 days after such service or receipt of 
notice, unless the Commission otherwise orders. (FCSC Reg., 4~ C.F.R. 
531. 5 (e) and (g) as amended, 32 Fed, Reg. 412-13 (1967).) 

NOTICE TO TREASURY DEPARTMENT: This claimant hc:i.s been the s'Ubject of) another Certification of Lossi in CU-0846, A.mended ProposedDe~ision 
entered as Final Decision on October 4, 1967. 
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