
... FOREIGN CLAIMS SETTLEMENT COMMISSION 

OF THE UNITED STATES 


WASHINGTON, D.C 20579 


IN THE MA'ITER OF THE CLAIM OF 

HARRY KELVIN 

Claim No.CU-1684 

Decision No.CU-480 

Under the Int.ernational Claims Settlement 
Act of 1949. as amended 

AMENDED PROPOSED DECISION 

By Proposed Decision dated October 18, 1967, the Cotnmission denied 

this claim for claimant's failure to meet the burden of proof in that 

he failed to establish ownership of rights and interests irt property 

which was nationalized, expropriated or otherwise taken by the Government 

of Cuba. 

The claimant having thereafter submitted additional evidence in 

support of the claim, and the matter having been duly considered, the 

Proposed Decision is hereby amended to read as follows: 

This claim against the Government of Cuba, under Title V of the 

International Claims Settlement Act of 1949, as amended, was presented 

by HARRY KELVIN in the amount of $1, 117. 85 based upon the asserted lo.ss 

of payment for merchandise shipped to Cuba. Claimant, HARRY KELVIN, 

has been a national of the United States since his birth in New York. 

Under Title V of the International Claims Settlement Act of 1949 

[78 Stat. 1110 (1964), 22 U.S.C. §§l643-1643k (1964), as amended, 79 

Stat. 988 (1965)], the Commission is given jurisdiction over claims of 

nationals of the United States against the Government of Cuba. Sec­

tion 503(a) of the Act provides that the Commission shall receive and 

determine in accordance with applicable substantive law, including 

international law, the amount and validity of claims by nationals of the 

United States against the Government of Cuba arising since January l, 

1959 for 

losses resulting f_rorn the nationalization, e;xpropria­
tion, intervention or other taking of, or special meas­
ures directed against, property including any rights 
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or interests therein owned wholly or partially, directly 
or indirectly at the time by nationals of the United 
States • 

. S~~tion 502 (3) of the Act provides: 

The term 'property' means any property, right or 
interest including any leasehold interest, and 
debts owed by the Government of Cuba .or by en• 
terprises which have been nationalized, expro­
priat~d, intervened, or taken by the Goverruilent 
of Cuba and debts which are a charge on property 
which has been nationalized, expropriated, inter.. 
ve'ned, 0r taken by the Government of Cuba. 

Based upon the record, the Commission :l;inds that the claimant, 

H.ARJlY KELVIN, wa~ doing business as Kelvin Electronics (a sole pr~pi::tetor-
, .''/. __,., 

Ship); that in September 1965 the business of Kelvin Electronics was 

transferred to DeBruce Realty Corp.; that all accounts receivable were 

reserved by claimant; and that DeBruce Realty Corp. was subsequently 

renamep Kelvin Electronics, Inc .. 

The record contains a copy of invoice No. 22509 of September 24, 

1959, reflecting the sale from Kelvin Electronics to M. E. Flores 

"Lorema" of Havana, Cuba, of goods totalling $162.50; a copy of invoice 

No. 22520 of September 28, 1959, reflecting the sale fo Antonio Toribio 

of Havana, Cuba, of goods totalling $,542.95; and a copy of invoice 

No. 22626 of October 6, 1959, reflecting . the sale to Productoi .Elec­

tron:i,cos, S.A. of Havana, Cuba, of goods totalling $412,40. Claimant 

states that he has not received the funds. 

The Government of Cuba, on September 29, 1959, published its 

Law 568, concerning foreign exchange. Thereafter the Cuban Government 

effectively precluded not only transfers of funds to creditors abroad, 

but also payment to creditors within Cuba, by numerous, unreasonable and 

costly dem~nds upon the consignees, who were thus deterred from complying 
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with the deµi.jip,ds of the Cul:ian Government, The Collll'llioion holds that 

Cuban Law 568 and the Cuban Government's implementation thereof, with 

respect to the rights of the claimant herein, was not in reality a 

legitimate e~ercise of sovereign authority to regulate foreign exchange, 

put .constituted an intervention by the Government of Cuba into the con~ 

tractual rights of the claiman.t, which resulted in the taking of American-

owned property within the meaning of Section 503(a) of the Act. (See 

the Claim of, The Schwarzenbach Huber Company, FCSC Claim No. CU-0019; 

and the qlaim of Etna Pozzolana Corporation, fCSC Claim No. CU..0049). 

Accot'dingly, in the instant claim the C6mmission finds that claimant's 

pl;'operty was lost as a result of interveqtion by the Govern,mE;lnt of Cuba 

and that, in the absence of evidence to the contrary, the loss occurred 

60 days after the date of each invqice; specifically, on November 24, 

1959 as to $162.50; on November 28, 1959, as to $542,.95; and on Decem­

ber 6, 1959, as to $412 .. 4:0.. 

The Co1111;11ission h~s decided that in certification of 1oss~s on claims 

determined pursuant to Title V of the International Claims Settlement 

Act of .1949, as amended, interest should be included at the rate of 6% 

per annum from the date of loss to the date of settlement (See the Claim 

of Lisle Corporation, FCSC Claim No. CU..0644). 

Accordingly, the Coi;mnission concludes that the amount of the loss 

sustained l:>y claimant shall be increa~ed by interest thereon at the 

rate of 6% pe'X' annum from the dates on which the loss occurred, to 

the date on which provisi,ons ~re ll\ade for the settlement thereof • 

.. . , . 
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CERTIFICATION OF LOSS 

The Connnission certifies that· HARRY KELVIN suf;fered a: .loss, as 

a result of actions of the Government of Cqba, within the scope of 

'title v of the International Clai!l).s Settlement Act of 1949, as a.mended, 

in the amount of One Thousand OtlELH'l;lndt~d Seventeen Dollats and .Eighty~Five 

cents ($1,117.85) with interest thereon a~ 6% per annum from the respective 

dates of loss to the date of settlement. 

Dated at WAEJh;lngton, D. C., and 
enterep as the ..Ainended Proposed 
Decision o:f; the Commission 

NOV 1 1967 

Lavern R. Dilweg, Cotlllllissioner 

The statute does not provide 'for the payment of cl~ims ag~inst 
.the Government of Cuba. · Provision is only made for the determination 
by the Commission of the validity and amounts of such claims. 
Section 501 of the statute specifically ~reciudes any authorization 
for appropriations for payment of these claims. The Commission .is 
required to certify its findings to the Secretary of State for 
possible use in future negotiations with the Government of Cuba . 

NOTICE: Pursuant to the Regulations of the Commission, if no objections 
are filed within iS days after service or receipt of notice of thi~ Pro­
posed Decision, the decision will be entered as the Final Decision of tne 
Commission upon the expiration of 30 days after such service or receipt 
of notice, unless the Commission otherwise orders. (FCSC Reg., 45 C.F.R. 
531.S(e) and (g) as amended, 32 Fed. Reg. 412-13 (1967).) 
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FOREIGN Q..AIMS SITl'J.EMINT Q)MMl$$10N 
OF THE UNITED STATF:$ · ' 
· WASHINGTON, 1).¢ iQp9 

. 1 

HARRY :(<E~.VIN 

., 
' 

Under the Iu--tioul Ola1Jna ~t ·.· .. · 
·. Act of 1Nt. u am,._ded 

Claim No.·CV • 1684 

' J, ' ...·. . . T..a't:\ 
D. (a01alt>,_ .No. CV · .·~ 4 

PROPOSED DECISION 
; 4 •• •:. . • • I - \::Ji 

This claim ~gain.st t;he Government , o.£ Cuba, 4nclit' ' TJ~t~ V Qf the . 

International Claims ~ettlement .l\~t of \94~; ~s ,a""erided; was_ pfe$e11ted . 

by HARRY KELVIN i.n the amount of $1,l.17,85 hued yp~:m the :as.setted 1Q!ii$ 

of payment for merohart~ise shipped to Cuba~ Claimant, HARRY ~l,.VIN, 

has been a national of: the Uniteq States' Si.l\Ce hi~ birth in N~w Yql;'~. 

Und.et' Ti.tle v of the Intel,'.'natiotial Claim$ SettleJnent AGtof l.949 
' ' ' 

[78 Stat. · 1110 (1964), 2z u .s .c. §§l64J... l643k (1964), as ~mell.de~~ 79 


St«t;. 98S (196,S)], ' the Commission i~ give" jut;l.sdiqti,.on ove:t ~laiiqs o~ 


natiqnah of the United States l:l8ainst the Goveri:iment of (:µb~; . Se9• 


· ti.on 50~(a') of the Act provides t~at _the CotllllliSsior). sb,el~ ~eceive aq.d · 

.· . ·, ' ' . . ·. 

detetmine in accordance with appU.~1:1ble s1,d~~tant\ve Jaw, i.n~ludi~g 

· intern$tional law, the amount and validity of cle.:i,ms by naUon.~ls of the 

Ub.ited . Sta~es against the Govert'lfl\en.t of Cqba. arising since JaQ.ua:t:y l, 

1959 f<;>r 

losses resultin.g from tbe nationalizati9~, expropr~a .. 
tion, intervention or .other .. taking of,o'r sped~+ ­
measures direqted against, property i~cludin~ ..a.n,y .· . . 
rights or interests therei.n owne.~ who~ly or pal;tially, 
directly or indirectly at the time by Q,atiol\als ()f
the. United States. · · '· · · · 

Section 502(3) of the Act provides: 

The term 'property' means any pJ:O'f>erty~ tight or in...) terest including any leasehold interest~ ~n(i c:lebts . .. ·. 
owed hy the Government of Cuba or by ent;erptises which 
hav~ be~n naUona 1 ize<h exproptlate~, . inte:ryep.~~ 9 ·· ot: . 

· t;aken by tbe Governtnerit of C1,1b~ and q~bts . wntc~ f.lfe a 
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c;hali'$e on l>roperty which has beel;l. ~atic:tn~~tz'd.~ ·. 
e;itproptiated, intervened, or tak.ep. b)" 'the Goverf\;.; ·· 
ment of Cµba. · · · 

> 
. . 

(a) A cl<ilitn, shall. n,ot be cop.siµeiecl undet seqtion 5Q3(a) 
of this title unl~ss the property t;>n which the ~laim w~~ 
based was owned wholly or pa;t;"tially, direotiy or indirec~ty ' 
by a national. o~ t;be U~U.;ed Ste tes :on the <J•te of the loss 
and if qonsidered shal} be co~sid~red. only to th• e~tent 
the clai.m .has been h~l(l by. ()ne .Qr mi;>r~ nation~ls of the . 
Uni~ed States 9ontinuo1,1sl.y ~hereafter untU tfl-e date of 
filing with the Commiotop.. 

The Regulations of .the Conuni$1;iP1' provide: 
. . - . ' 

· The claimaat shallbe th~ 11\PV~ns party alld.<an$ll h~vtt . 
the l:iur4en of proof Qn all is~ties · ~p.vo~yed tn th~ de~er .. 
minati.4:1n of his cl~im, .· O'CSO !l~g., 4~ C.F.tt. l~3l.6 (d) ·· 
~5-upp. · 1967) .) · · ·· · 

The ?l'eetird c<;>ntaim~ a cOf'Y qf :l.nvoic~ No.• ~l509 9~ $ept~11\bet i4~ 

1959, reflecting the sale ft<:nn K~lvin Ji;le!;:tl;'on~cs > ~<) ?{. ~·~ · Fl~res . 
. . ·. 

''Lo~ema" of Uavana) Cuba, of $oods totaHing ~'1~~ • 50; a c<;)py. of 1J1Vo_:f,ce 

N:o. 22520 of September 28, 1959, reflectblg th~ tJale -, to Atl~<m:io Toribio 

of Havana~. Cuba, of goods totatling $542.95; and ~ c;opy of invotc~ · 

No. 22626 of October 6, 1959, reflecUng t~e - sale to Producto$ J;l~i;;.;. 

-t;ronicos~ S.A. of lUlvana, Cuba, of goods totaUini $4J.2~ 4Q, Clatman.t · 

StCiltes that he b.as not :received the funds. 

Clatmant s;ates that he was do~g bi.isin~~s as Kelv.~q Ji:l~ct;ronics . 

(a sole proprietorship); that in Sept:ei:riber 1~6' t:he l>us:f,Q.ess .Qf -J{elvin 
. . . . 

Electroq.ics was ttansferred to DeB:ruce Realty Corp., ·· but: th.e ·.~ul>ject, 

· clailli was reserved by claituant; and that PeBr:uqe R.et4lty Corp • . was sub.. 

·sequently l:'enam~d Kelvin Electronics, inc, 

By Gqmmission letter of Aug1.3st ~5, .1967; clai.Jnant w~i ~d'llised as . 
. . 

tQ the tYJ;le of additional ev~d.ence :propei; fol:' submissi,.Qn ~Q .establis~ 

this claim. under the Act~ Specifically, it wa$ suggested that cla~l,\t 

submit the followi,ng evidence: 

) 
. . l. Certified copy 9£ ~ businesi certifi,cate. Qlr ~xtra9t f~()ttt ~ 
comerci~l register to est;abU.str that >: c;laima~t was clotng ·bustg,ess ~s · 
K~Jvin Electronics; · · · · 

2. Cert:J,.fied copy o;f the agreem.ent : pur~ya.p.t ,to W'hicJi , ~he . 
business of Kelvin Electronics was ti;-ansferred. tc.i DeBr\ic~ Realtr, Cow; 

3. J:;vi,dence tQ establish tttat claill\ant tetd.ne4 ' tile S\.Jl;>Je¥t 
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Claimant wa$ informed that if the suggested evid:e.nce.·was·n9t x-ece;lved 

basi$ ·of t.he· ex.isting. record•• · No··evlde4rice· har:i··sif.\ce .1 beel\ · submj,tted. 

Tb.e Commiss.iop..f.in¢ls.th.;it cla·imanthas not; met the·.·bul;'den o~ pl!oof 

~n ·tha.t,"he.·,,l\a.s..·,faii~led ;t0.·"es.t:abl·Lsh~··o:wners·b..~J?·of,,:t:'•:ii$h•t.s···~rtid>·illt~X'&stsvin • ··· · 

prp·perty. which .was.na.t.iona1i.z,ed, ··e~pr0pri.~·ted ·or' Ptherwise .t~~en bf. the• 
" 

Govetnment "of. C.uba •. · ·':Dhu·s, .the· Collltllission ·is constr~inecl·· to.,,de,ti.y~·this 

c.la.im,.amt i.t. is her.eby..denied. 'I'he Comm,iss·icm. deems· :f..t.unn~cessaJ::y. to..make 

determina tion.s with respect to other elemel;\t;Er of the claim, 

J)ated.atWashington, ..D.· C~, 
and ,entered as the J;lroppsed 
Decision ()f the Commission 

LaVern R, P:Llwes • Commiu ~oner 

NOTICE: Pur~uant to the Regulations of the Ccmmission, if no objections 
are filed within 15 days after service or receipt of notice of this Pro­
posed Decision, the decision will be entered as the Final Decision pi the 
Colllllli.ssion upon the expiration cf 30 days after such service or receipt 
of notice, unless ~he Commission otherwise orders. (FCSC Reg., 45 C.F.R. 
531.5.(e) and (g' ,.!iJ ~mended, 32 Fed. Reg. 412 .. 13 (1967).) 
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