FOREIGN CL AIMS SETTLEMENT COMMISSION
OF THE UNITED STATES -
WASHINGTON, D.C. 20579

~
IN THE MATTER OF THE CLAIM OF
‘ Claim No.CU-1684
HARRY KELVIN >

Decision No.CU-4380

Under the International Claims Settlement
Act of 1949, as amended
v

AMENDED PROPOSED DECISION

By Proposed Decision dated October 18, 1967, the Commission denied
this claim for claimant's failure to meet the burden of proof in that
he failed to establish ownership of rights and interests in property
which was nationalized, expropriated or otherwise taken by the Government
of Cuba.

The claimant having thereafter submitted additional evidence in
support of the claim, and the matter having been duly considered; the
Proposed Decision is hereby amended to read as follows:

This claim against the Government of Cuba, under Title V of the
International Claims Settlement Act of 1949, as amended, was presented
by HARRY KELVIN in the amount of $1,117.85 based upon the asserted loss
of payment for merchandise shipped to Cuba. Claimant, HARRY KELVIN,
has been a national of the United States since his birth in New York.

Under Title V of the International Claims Settlement Act of 1949
[78 Stat. 1110 (1964), 22 U.S.C. §§1643-1643k (1964), as amended, 79
Stat., 988 (1965)], the Commission is given jurisdiction over claims of
nationals of the United States against the Government of Cuba. Sec-
tion 503(a) of the Act provides that the Commission shall receive and
determine in accordance with aﬁplicable substantive law, including
international law, the amount and validity of claims by nationals of the
United States against the Government of Cuba arising since January 1,
1959 for

losses resﬁlting from the nationalization, expropria-

tion, intervention or other taking of, or special meas-
ures directed against, property including any rights



or interests therein owned wholly or partially, directly
or indirectly at the time by nationals of the United
States.
‘Section 502(3) of the Act provides:

' The term 'property' means any property, right or
interest including any leasehold interest, and
debts owed by the Government of Cuba or by en~
terpriges which have been nationalized, expro-
priated, intervened, or taken by the Government
of Cuba and debts which are a charge on property
which has been nationalized, expropriated, inter-
vened, or taken by the Government of Cuba,

Based upon the record, the Commission finds that the claimant,
HARRY KELVIN, was doing business as Kelvin Electronics (a sole probfietor-

i nd
ship); that in September 1965 the business of Kelvin Electronics was
transferred to DeBruce Realty Corp.; that all accounts receivable were
reserved by claimant; and that DeBruce Realty Corp. was subsequently
renamed Kelvin Electronics, Inc.

The record contains a copy of invoice No. 22509 of September 24,
1959, reflecting the sale from Kelvin Electronics to M. E. Flores
"Lorema' of Havana, Cuba, of goods totalling $162.50; a copy of invoice
No. 22520 of September 28, 1959, reflecting the sale to Antonio Toribio
of Havana, Cuba, of goods totalling $542.95; and a copy of invoice
No. 22626 of October 6, 1959, reflecting.the sale to Productos Elec-
tronicos, S.A, of Havana, Cuba, of goods totalling $412.40. Claimant
states that he has not received the funds.

The Government of Cuba, on September 29, 1959, published its
Law 568, concerning foreign exchange. Thereafter the Cuban Government
effectively precluded not only transfers of funds to creditors abroad,

but also payment to creditors within Cuba, by numerous, unreasonable and

costly demands upon the consignees, who were thus deterred from complying
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with the demands of the Cuban Government, The Commission holds that

Cuban Law 568 and the Cuban Government's implementation thereof, with
respect to the rights of the claimant herein, was not in reality a
legitimate exercise of sovereign authority to regulate foreign exchange,
but constituted an intervention by the Government of Cuba into the coﬁv
tractual rights of the claimant, which fesulted in the takiné of American-
owned property within the meaning of Section 503(a) of the Act. (See

the Claim of The Schwarzenbach Huber Company, FCSC Claim No. CU-0019;

and the Claim of Ftna Pozzolana Corporation, FCSC Claim No, CU=0049).

Accordingly, in the ipstant claim the Commission finds that claimant's
property was lost as a result of intervention by the Government of Cuba
and that, in the absence of evidence to the contrary, the loss occurred
60 days after the date of each invoice; specifically, on Noﬁember 24,

- 1959 as to $162.50; on November 28, 1959, as to $542.95; and on Decem~
ber 6, 1959, as to $412,40.

The Commission has decided that in certification of losses on claims
determined pursuant to Title V of the International Claims Settlement
Act of 1949, as amended, interest should be included at the rate of 6%

- per annum from the date of loss to the date of settlement (See the Claim

of Lisle Corporation, FCSC Claim No. CU-0644).

Accordingly, the Commission concludes that the amount of the loss
sustained by claimant shall be increased by interest thereon at the
rate of 67 per annum from the dates on which the loss occurred, to

the date on which provisions are made for the settlement thereof.
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CERTIFICATION OF 1OSS

The Commission certifies that HARRY KELVIN suffered a loss, as
a result of actions of the Government of Cubg, within the scope of
Title V of the International Claims Settlement Act of 1949, as amended,
in the amount of One Thousand Oné Hundred Sevénteen Dollaxs and Eighty-Five
Cents ($1,117.85) with interest thereon at 6% per annum from the respéctive
dates of loss to the date of settlement.
Dated at Washington, D. C., and

entered as the Amended Proposed
Decision of the Commission

NOV 1 1967

fMefﬁé

Edwgrd D, Re, Chairman

O‘ﬁ /t,[,l 9/,2\/////

* Theodore Jaffe, Commigsioner

LaVern R. Dilweg, Commissioner

The statute does not provide for the payment of claims against
_the Government of Cuba. Provision is only made for the determination
by the Commission of the validity and amounts of such claims.
Section 501 of the statute specificallv precludes any authorization
for appropriations for payment of these claims. The Commission is
required to certify its findings to the Secretary of State for
possible use in future negotiations with the Government of Cuba..

NOTICE: Pursuant to the Regulations of the Commission, if no objections
are filed within 15 days after service or receipt of notice of this Pro-
posed Decision, the decision will be entered as the Final Decision of the
Commission upon the expiration of 30 days after such service or receipt
of notice, unless the Commission otherwise orders. (FCSC Reg., 45 C.F.R.
531.5(e) and (g) as amended, 32 Fed. Reg, 412-13 (1967).)
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PROPOSED DECISION
This claim against the Govemmént: 'of Cuba, qndgr’ Ti't:],'e v '-of' ﬁhe‘
International Claims Settlement Aet of" 1949, as amended, was presented -
by HARRY RELVIN in the amount of $1 117 85 based upwn the asserted 1oss
'of payment for.merohandise shipped to Cubag Claimant HARRY KELVIN,
- has been a national of the United States since his bixtp.in:Newﬂigrk..,
Under Title V of the International Glaimé Settlement'Aqﬁ of-1949
78 Stat. 1110 (1964), 22 U. 5.C, §§1643~ 1643k (1964), as amended 79
Stat. 988 (1965)], the Commissxon is given jurisdiqtmon over claims of
‘nathnals of the United States against the Government of Cuba, Sec-
_'tion 503(a) of the Act provides that the Commxssion shall recexve aud
determine in accordance with applicable substantive law, includxns
international law, the amount and validity of clalms by natiomals of the
United States against the Government of Cuba arxsing sinae January 1
1959 for | |
losses resulting from the nationélizatipn, ﬁxproprias
' tion, intervention or other taking of, or special -
measures directed against, property including any. -
rights or interests therein owned wholly or’ partially,
directly or indirectly at the time by natioqals of
'the United States.
Section 502(3) of the Act provides
The term 'property' means any property, right or in-;,{
terest including any leasehold interest, and debts e
owed by the Government of Cuba or by enterprises which

have been nationalized, expropriated, interveped, or
“taken by the Governmant of Cuba and debts ‘which are a
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charge on property which has been nauiunalized,.."
expropriated, intervened, or taken by the Govern-"
ment of Cuba, ' -

- Section 504 of the Act provides, as tq ownership of elaims;,thatv.
(a) A claim shall not be eonéiﬂered under‘seetion‘SOS(e)'
of this title unless the property on which the glaim was
based was owned wholly or partially, directly or indirectly
by a national of the United States on the date of the loss

~and if considered shall be considered only to the extent
the claim has been held by one or more nationals of the.
United States continuously thereaftex until the date of
filing with the Commlssion. : :
The Regulations of the Commission provide

The claimant shall be the moving party and. shall have -
the burden of proof on all issues involved in the deter-
mination of his claim. (FCSG Reg » 43 C.F, R. 5531 6(d)
(Supp. 1967). ) ‘ ‘

- The record contains a copy of invqice No. 22509 of Septembew 24 .
1959, reflecting the sale from Kelvin Electxonlcs to M. E Flores
"Lorema" of Havana Cuba, of goods totalling $162.50, a. COpY Of 1nvoice
No. 22520 of September 28, 1959,‘ref1e0t1ng the ss1e=to Antonio,To;Lbio
of Havana, Cuba, of goods totallingv$542 95; and a'copy'of involee-

No. 22626 of October 6, 1959, reflectxng the sale to Productos Elecw'
Htronlcos‘ S.A. of Havana, Cuba, of goods totalllng $412 40. Claimant
states that he has not received the funds. 9
Claimant states that he was deing business as Kelvin Electronics
(a sole proprietorship) that in September 1965 the business Qf Kelvin ’
Electroalcs was transferred to DeBruce Realty Gorp., but the subqect '
'elaim was reserved by ciaimant; and that DeBruce Realty Corp. was subv
sequently renamed Kelvin Electronlcs, Inc, ‘ « oo
By CqmmiSSLOn letter of August 25 1967 claimant was advised as
to the type of additional evidence proper for submlssion to establish
this claim under the-Act, Specifically, it was suggested that claimant

, submxt the following evidence'

o Lo certified copy of a business certificate 6t extfaet from.a
commercial register to establish that. clalmant was doins businass aS‘_
Kelvin Eleetronics; ‘ : S . gl

2. Certified copy of the agreement pursuant to which the
business of Kelvin Electronics was txansferred to DeBruce Realty, Corp,

3. Evidence to establish that claimant retaxned ‘the subjeet :

claim,
CUw1684


http:submissi,.Qn
http:c<;)py.of

'1C1aimantwwésviniormed-that'if-the suggestedwevidencerwashnoéareceived~
withinaSO.days,ﬁit@mightwbeéomelnecessarywte‘determineﬁthewﬁlgimiqnﬁthé'
_ basis of the existing record, -No-evidence  hag-since been: submitted. - -

The-Commission~findshthat-01aimantﬂhas'not met- the:burden of Pnoqf

. cdns -that-he-has.- failed Eo establish ownership of rxghts -ands interests ip

prOperty which was. nationallzed, exprepriated QT otherwxse taken by the .
quernmentxofuCuba.fvThus,~thenGemmxsaionwxs‘constraxned}towdenywthismw
. claimﬂénd~ithis-henebyAdeniedf-~Th¢cCdmmiséion=deam3=it@unnedéssary=t0~make-
determinations with respect to other elements of the claim, ~‘;;b
Datéd éthaéhington;uD.:C,,

-and entered as the Proposed
Decision of the Commission

oct 181987

LaVern R, Dilweg, Commigsioner

NOTICE: Pursuant to the Regulations of the Ccmmission, if no ovbjections
are filed within 15 days after service or receipt of notice of this Pro-
posed Decision, the decision will be entered as the Final Decision of the
Commission upon the expiration cf 30 days after such service or receipt
of notice, unless the Commission otherwise orders. (FCSC Reg., 45 C.F.R.
531.5(e) and (g) as pmended, 32 Fed. Reg. 412-13 (1967).)
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