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PROPOSED DECTSION

rThie clalo agalnse the Government of Cuba uoder Title V-of the
International Clalms Settleﬁent_Act:of i949, as ameﬁded,Awas_presented
by SAMUEL K. WiKLER and FRANCES H, WIKLERras Executors of the Estate
" of Ju11us S Wlkler, Deceased, in the amount of $3 534, 33, based upon
the asserted ownership and loss of the decedent s 1nterest in bonds
and accrual certificates issued by the Consolidated Railroads of Cuba.
ﬁnder Title V of the International Claims Settlement Act of 1949
[78 Stat. 1110 (1964), 22 U.S.C. §§1643-1643k (1964), as amended, 79 Stat.
988 (1965)1, the Commission is given jurisdiction over claims of nationals
of the United States against the Government of Cuba. Section 503(a) of
the Act provides ehat the Commission shall receive and determine in
accordance with applioable substantive law, including international law,
the amount and validity of ciaims by.netionals of the United States
against the Government of Cuba arising since January 1, 1959 foi
losses resulting from the nationalization? expro-
priation, intervention or other tsking of, or
special measures directed against, property
including any rights or interests therein owned
wholly or partially, directly or indirectly
at the time by nationals of the United States.
Section 502(3) of the Act provides:
.The term 'property' means any property, right,

or interest including any leasehold interest,
and debts owned by the Government of Cuba or by
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enterprises which have been nationalized,
xpropriated, intervened, or taken by the I

overnment of Cuba- and’ debts which are a

'harge on’ property which has ‘been natlonallzed ;
»xpropriated ‘intervened, _or taken by the*ﬁ‘;,,:f?o‘”"
Government of Cuba - 5% ' o '

prov1des, as to ownershlp of cralms, that>

_(a) A clalm shall not. be con51dered ‘under sectlon 503(a)
‘of thls ‘title unless the’ property on which the claim was
',thased was owned wholly or partially, directly or indirectly
. by a national of the United States on the date of the loss
“ and if considered shall be ‘considered only to the extent

.. the’ claim has been held by one or more nationals of the

- United: States: contlnuously thereafter unt11 the date of

'jflling W1th the Comm1331on :

Sectlon 507 of the Act prov1des; as‘to 3331gnmeot of clalms, thet
-_f(b) The amount determlned to be due on any clalm of
- an assignee who acquires. the same by purchase shall not
“exceed (or, in the case of any such acquisition sub-
'sequent to the date of the determination, shall not be

deemed to have exceeded) the amount of the actual con-

sideration paid by such assignee, or in case of successive

assignments‘oan:claim by any assignee.
Cleim'ie presehted for an.ihterest in bonds and accrual certificates
. issued by the Consolidated Railroads of Cuba and purchased by Julius S.
Wikler on Octoﬁer 31, 1960. Evidence of record establishes that the
said Julius S. Wikler died, testate, in 1963, and.tﬁat claimants were
appointed Executors of his estate on August 2, 1963. The decedent,
Julius S. Wikler, and the beneficial owners-of this claim, Frances H.
Wikler, Anne Ruth Mininberg and Joseph M. Wikler, acquired United States
‘nationality by birth in the United States.

Claimants have submitted 19Abonds in the original face amount of
5,000 pesos each, issued by the Consolidated Railroads of Cuba, and of
an issue known as "3% Cumulative Income Debentures, due October 1, 2001",
issued under an Indenture of February 1, 1953, with the United States
Trust Company of New York as Trustee, All of these bonde are registered
in the name of "Carl Marks & Co., Inc." and are numbered as follows:
;RV'10056, RV 10062, RV 10068, RV 10069, RV 10096, RV 10209, RV 10248,
RV 10249, RV 10259, RV 10266 through RV 10271, inclusive, and RV 14884
through RV 14887, inclusivei On the basis of evidence’of reeord; the

Commission finds that decedent acquired the above-numbered bonds by

purchase on October 31, 1960 for a ccnsideration of $3,443.75. ; \
CU-2571
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,flp mants have'also submltted 10 Accrual Certlflcates each 1n‘

the face amount ‘of 2, 900 peso 3 1ssuediby the Consolldated Rallroads

f Cuba, pursuant to a corporate Recapltallzatlon'Plan,:effectlve A'in

Y,February il@fiéﬁ}tk_Thaf”'crual Certlflcates 1n questlon are

1;Nogg NYB 267 pNYB.269 'NYB 954 -and NYB 1042 through B 1048, 1nc1u51ve.

fOn the baSlS of ev1dence of record”rthe Comm1831on flnds that decedent
V‘N-acqulred the above-numbered ‘accrual certlflcates by purchase on

.‘_;October 31 1960 >

The record further dlscloses that the Consolldated:Rallroads>of

A ,Cuba was natlonallzed by Cuban Law 890 publlshed in the Cuban 0ff1c1a1
v.Gazette on October 13 1960 ThlS corporatlon was organlzed under the
laws of Cuba and does not quallfy as a corporate "Nat10na1 of the United
States" deflned under Section 502(1)(B) of the Act as a corporation

| or other legal entity organlzed under the 1aws of the United States,
or any State, the ﬁistrict of Columbia or the Commonwealth of Puerto
Rice, whose ownership is veeted.to the extent of 50 per\centum or more
in natural persons who are citizens of the United States. Therefore,
claimants are entitled to file this claim based upon the debt of a
nationalized enterprise, within the meaning of Title V of the Act.

(See Claim of Meyer Lobsenz, Claim No. CU-1005.)

- Under the provisions of Section 504(a) of the Act, a claimant
is required to establish that the claim for any loss has been
continuously owned by a national or nationals of the United States.
from the date of loss to the date of filing with the Commission. Since
the loss occurred on October 13, 1960, and since the decedent did not
acquire the subject bonds and accrual certificates until October 31,
1960, the Commission suggested that evidence be submitted concerning
the nationality of‘the.owner of the securities on the date of loss,
" and to establish continuous United States ownership of the securities
from the date of loss to the date on which the decedent acquired them
by purchase. Claimants havelbeen unable to obtain information or evidence
to establish this element. Other factors, however, arve determinative

of this aspect of the claim. ’ CU-2571
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»Eﬁideﬁce bf'record“ other“ciaims before the‘CommiSSion,

*7J1nc1ud1ng'1nformatlon submltted by the Unlted States Lrust Company

*ofJNeW'York (Trustee on- the bonds and Transfer Agent on the Accrual

Cert1f1cates) dlscloses that the bonds of the 1ssue above descrlbed

‘:,Ewere almost entlrely owned and traded by persons or flrms hav1ng

:f:faddresses in the Unlted Statest Of a total 1ssue approx1mat1ng

iideieon, 800 ooo more ooy $2o ooo ooo has been held by persons or flrms

diw1th Unlted States addr!sses : nds orlglnally 1ssued Were payable

.1n pesos | The‘bonds suhmltted ingd ev1dehce however; are an exceptlon,
'efln that theybcontaln a notatten te.the effect that electlon had been |
ade to recelvedbayment 1n Unlted States’dollars.eiBoth the bonds and
; thebaccrual certlfleates cla;med‘hadrbeen, for ‘the most patt, in the
“possessidh of an Ameficah>stoekbtohet fot‘an extended period of time
prior to the date of 1oss,'having been held by the broker for the
‘aceounts of othet customers. The'Cdmmission has considered whether
an inference may be justified that the claimed securities were con-
tinudusly owned by a national or'nationals of the United States from
the date of loss to the date of filing.

The putpose of the Cuban claims program is to ascettain the total
losses sustained by nationals of the United States as a result of actions
by the Government of Cuba. It is well settled law that the technical
rules of evidence do not apply tc proceedings before administrative

agencies in the absence of a statutory requirement that such rules

must be observed (Opp Cotton Mills vs. Administrator, 312 U. S. 126,

155; 61 §. Ct. 524, 537; 85 L. Ed. 624),

In the Soviet claims program, administered by the Commission under
Title II of the International Claims Settlement Act of 1949, as amended,
the Commission held that an inference may be drawn that bonds . issued b&
the Russian Government, payable in United States dollars, were originally
owned‘by nationals of the United States, and were continuously owned

thereafter by nationals of the United States.  (See Claim of

Theodore Francis Green, Claim No. SOV-41084, 10 FCSC Semiann. Rep. 205

[Jan-June 1959]7.) . ‘ CU-2571



:Accordlngly, 1n the absente of ev1dence to the contrary, the o

i 'gconcludes that the securltles claimed were. owned by a

natlonal or-nationals of the United States on the date of loss, t'

:};lOctobet 13 1960 and were contlnuously so. OWned from the date

'550f loss untrl October ?1 1960 the date on whlch they were purchased V':'

J fby the decedent

The corporate Recapltallzatlon Plan of the Consolldated Rallroads

q*:‘;of Cuba, adopted by vote of the stockholders of that company on

ierbruary 11 19J3 provrded for theideposlt of all shares of 6% Cdmuw
dlatlve Preferred stock in the company : ln exchange for each share
of preferred stock so deposlted the stockholder received the‘following:

(a) A 3% Cumulatlve Income Debentore,'due 1n the year 2001 in.
the face amount of one hundredh(lOO) pesos; and,

7 (b) An accrcal certificate; wlthoot specific maturity date,
'non~interest-bearing, ln the face amount of 29 pesos; and,

(¢) Cash 1n the net amount of 5.91 pesos after deduction of Cuban
taxes.

As of October 1, 1952, the company owed accrued‘and unpaid dividends
on its 6% Cumulative Preferved stock, and the exchange described above |
Was chosen as the method of recapitalization. The time within which
to deposit the preferred shares was extended from time to time, the
final date for submission being June 15, 1954. On that date, approxi--
mately 255,813 shares had been deposited out of a total of approximately
303,073 shares ocutstanding,

Under the terms of the corporate Recapitalization Plan and the
accrual certificate, a new ovder of priority of payment was created
as to the obligations and preferred stock of the company. First in
priority were the debts and other obligations of the company, including
bonds; second were the outstanding shares of preferred stock; third

- in order, and on par with each other, were the accrual certificates
and the accrued and unpaid dividends on the outstandiné preferred stock.
The holders of common stock were last in crder of priority. ‘

Cy-2571



Evidence ofrrecbrd,'and cther information available to the
Cohmission disclose that the value of the reél properiy, equipment
~ and othef'aéséﬁs_éf Ehe‘écﬁsolidated Railroads of Cuba exceeded its
total obligation on debts, bonds, prgferred'stock, accrual certificates,
andraccrued and unpaid stock diyidends.i

The Commission finds that the decedent, upon his purchase of the
bonas.ahd accrual certificates; suéceedéd to the loss sustained by
‘the assignor qf the cléimed_sgcqriﬁies.':In_addition, theVCommission
- concludes that.claimants succeeded'to and suffered a loss, in the total
amount of $3,534.38, as a result of the nationalization of the Consolidated
_Raiiroads of Cuba on October 13, 1960 (Section 507(b) of the Act, supra).
This leaves for determination the question of whether interest
should be included on the amount to be certified in this claim.
The Commission has previously determined that in certificafion of
léssés'on claims 'determined pursuant to Title V of the Interhational Claims
Settlement Act of 1949, as amended, interest should be‘lncluded at the

rate of 6% per annum from the date of loss to the date of settlement.

(See Claim of Lisle Corporaticn, Claim No. CU-0644,)

That determination, however, concerned claims which had not been
acquired by purchase subsequent to the date of loss. In the case under
consideration, the decedent was an assignee by purchase who acquired his
interest in the claim subsequent to the date of losé.

The Commission has not previously determined the question here
raised? because the provisions of Section 507(b) of the Act have not
been incorporated in prior statutes authorizing claims progfams. The
Commission notes that the prevailing opinion in international law is
that interest should run from thedate the claim arose until the date of
payment. Prior to his acquisition of the bonds and accrual certificates,
however, the claimant had no claim. Morveover, study of the Act and its
history disclocses the clear intent of Congress to prevent speculation
in claims against Cuba. Thus, to include interest, from the date of
loss, in cases vhere the claim was purchased at a later date would

serve only toc defeat that purpose.
: CU-2371
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Upon rev1ew of the leglslatlve hlgtory of the ACL, and of the statute

'”1f1tself the COmmlSSlon hold that tne amount to be certlfled hereln shall

e 1ncreased by Jnterest thereon at the rate of 64 per annum from'd

iOctober 31 1960 the date on whlch the decedent acqulred thls clalm,

fi'dto the date on whlch prov1sxons are made for the settlement thereof

CERTIFICATION OF LOSS

lhe Comm1331on certlfles that SAMUEL Js WIKLER and FRANCES H. WIKLER )
d;‘fas Executors of the Estate of Jullus S Wlkler, Deceased, succeeded toi

"-*a*and suffered a loss, as a result of actlons of the Government of Cuba

’ jw1th1n the scope of Tltle V of the rnternatiOnal Claims Settlement Actru
Vof 1949, as amended, in the amooat.of lhree lhousand Five Hundréd
hb,Thlrty Four Dollars and Thlrty Elght Cents (83, 534, 38) w1th 1nterest _
:Athereon at 6% per annum from October 31 1960 the date of - purchase to theA'

_date of settlement. 1 §7 ,f

Dated at Washington; D. Gy B )zé
" and entered as the Proposed ' CJW\'*TQ v [J 47b%<%g‘*x

Decision of the Commission

- Leerard v, B, Sutton, Chairman

July 3, 1968

ibecdore Jaffe, Commissioner

NOTICE TO TREASURY: The above-referenced securities may not have been
submitted to the Commission or if submitted, may have been returned;

_ accordingly, no payment should be made until claimant establishes

* retention of the Securities or the loss here certified.

; .The statute- dbes not provide for the payment of claims against

‘the: Government -of Cuba, Provision is only:.made for the determination

by the Commission.of the-validity and amounts of such claims, *$\_
- Section 501 of the statute specifically precludes. any authorization

- for appropriations for payment of these claims., -The Commission is ::.
required to certify its: findings to- the Secretary of State. for
possible use in future negotiations with the Government of Cuba.

NOTICE: Pursuant to the Regulations of the Commission, if no objections
-are filed within 15 days.after service or receipt of notice “of this Pro-
‘posed Decisicn, the decision will be entered as the Finzl Decision of
~ the Commission upon the expiration of 30 days after such service or re-
-~ ‘celpt of hotice, unless the Commission otherwise orders. (FCSC Reg.,
45 C,F,Rq 531,5(e). and (g), as amended, 32 Fed, Reg., 412-13 (1967).)

CU-2571
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