FOREIGN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES
WASHINGTON, D.C. 20579
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Claim No. G-2243
JOHN K. WERTHEIM
Decision No. G-2023

Under the International Claims Settlement
Act of 1949, as amended

Hearing on the Record held on MAY 15 19814

FINAL DECISION

The claim in the amount of $3,330,000.00 against the Gévernment
of the German Democratic Republic, under Title VI of the International
Claimé Settlement Act of 19495, as amended by Public Law 94-542
;(90 Stat. 2509), is based upon the lcss of a block of commercial
and residential property at Schiffbauerdamm 4a, 5, 6, and 7, in
East Berlin; a lakefront house and lot at Am Seeblick 3 in Gross-
Glienicke, near Berlin; and a one-half interest in a "hunting
estate" at Gross Schulzendorf ueber Zossen.

The record indicates that claimant became a United States
citizen on November 14, 1952,

By Proposed Decision dated March 19, 1980, the Commiséion
denied this claim, for the reason that the record failed to
establish that claimant's interests in the above-described real
property were taken by the German Democratic Republic at a time
when they were owned by a national of the United States, as must
be established in order for a claim to be found compensable under

the Act.
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Claimant has objected to the Proposed Decision. As the
basis for his objection, he disputes the Commission's presumption
that his properties‘in East Berlin and Gross-Glienicke were taken
by the German Democratic Republic no later than October 23, 1952,
and August 11, 1952, respectively, pursuant to the "Decree on
the Administration and Protection of Foreign—Owﬁed property in
Berlin" of December 18, 1951, and the "Decree on the Administration
and Protection of Foreign-Owned Property in the German Democratic
Republic” of Séptember 6, 1951. 1In support of his objection,
claimant has submitted a copy of a lengthy decision rendered by
the "Administrative Court of [West] Berlin" in January 1980 on a
claim filed under West German law by three American citizens for
loss of certain real property in the territory of the present-day
German Democratic as a result of Nazi religious‘persecution
during World War II. The arguments advahced in his objection are
set forth and discussed below.

Claimant first contends that his properties would nqt have
béen subjected to the above-cited decrees and regulations, and
thus taken by the German Democratic Republic, antil after he
became a United States citizen and the German Democratic Republic
became aware of his new citizenship. However, he has submitted
no evidence ﬁpon which the Commission c¢ould reach a finding as to
a specific or even approximate later date upon which a taking of
his property was acﬁually effected. Under claimant's.reasoning,
it would be equally valid ﬁo conélude that his property was never
subjected to taking, but rather that it has been managed for his
benefit by a person or entity within the German Democratic Republic,
under an arrangement whereby any profits realized from rental of
the property are accumulated in a bank account in his name and
are available to him for certain uses within the country. In the
case the property in Gross-Glienicke, this seems even more likely
to be the case, since claimant has stated that as late as 1967,

he was requested by authorities in Gross-Glienicke to permit them
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to make a change of tenants in his property, thereby indicating
that the property was still being overseen for his benefit.
While the Commission is awafe that in such instances, absentee
owners are not presently permitted to transfer out of the German
Democratic Republic the monies realized from rental of their
property, and must comply with restrictiqns in use of the monies
within the country, such limitations and restrictions are considered
legitimate.exgrcises of a sovereign government in the control of
its currency and thus do not amount to a taking of property under

international law. See e.g., Claim of ‘MARTIN BENDRICK, Claim No.

G-3285, Decision No. G-0220.

- Claimant next contends that the decrees previously réferred
to had to await validation by a subsequent constitutional enactment
in the German Democratic Republic, and that because the decrees
were not "self-operating," they were not brought to bear on
individual properties until several years after their dates of
issuance. Here again, however, he has referred the Commission to

no legal authority and submitted no evidence to support his

argument, On the other hand, the fééulatibns which were issued
in,impleﬁentation_of those decrees, copies of which have been
proVided to the.claimant, clearly indicate that the decrees were
to be bréughf to bear as quickly as possible; the regulations
directed the appropriate administrative agency of the German
Democratic Republic government ". . .to procure, without delay,
the exclusive disposition right over the assets transferred under
its administration. It must secure that all portions of the

: asset are seized and the income from the assets is collected.”
This lanéuage.is the basis for the Commission's presumption that,
in the abseﬁce of specific evidence, property which would have
been subject to those decrees would be considered to have been
taken as of the date of issuance of the regulations--that is, as
of October 23, 1952, in the case of property in East Berlin, and
as of August 11, 1952, in the case of property elsewhere in the

German Democratic Republic.
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Claimant also argues that his property would not have been
subject to the aforementioned decrees when they were issued on
December 18, 1951, in the case of property in East Berlin, and
September 6, 1951, in the case of property elsewhere in the
German Democratic Republic, because he had been a citizen and
resident of Germany in 1945. However, a review of the decree-
implementing regulations indicates that ‘the decrees were to be
applied to all property which was owned to the extent of 50% or
more by a national of a foreign State as of May 8, 1945. The
Commission has in fact seen that at times, the authérities in the
territory of the German Democratic Republic and in East Berlin
equated permanent residence in a foreign country as of Méy 8,
1945, with foreign nationality as of that date. Furthermore, it
has been seen that e?en where property was not acquired until
after World War II, and the owner was a citizen oxr permanent
resident of a foreign country at the time, the German Democratic
Republic authorities have tréated that property as coming within
the purview of the respective decrees and'regulations. In view
of these variations, the Commission . has held that property of
claimants who became United States citizens at any time before
the issuance of the decree—implementing regulations would have
been subjected to public administration and consequent taking by
the German Democratic Republic through application of those
decrees and regulations.

In summarj) then, the facts of the claimant's claim may be
viewed in two possible alternative ways. On the one hand, given
that claimant was apparently a citizen and resident of Germany as
of the end of World War II, his property may never have subsequently
come under the 1951 decrees and 1952 regulations at all. In the
alternative, his establishment of permanent residence in the
United States in 1947 may haye been considered by the German

Democratic Republic authorities to make his property foreign-owned
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for purpoées of the decrees and regulations, with the result that
it would have been placed under administration, and thus taken,
as of the dates of the decree-implementing regulations in 1952.
In either case, since he did not actually become a United States
citizen until after those dates, his claim does not meet the
requirements of compensability set forth in the Act and the
Commission is precluded from giving it favorable consideration.

As a final point, the West Berlin court decision submitted
by the claimant adds né support to his objection. That decision
merely holds that wheré.title to property was forfeiféd through
Nazi persecution and then returned through cancellation of the
laws. of the Third Reich which Had provided for the forfeiture,
such restitution would preclude the appellant—pérsecutees from
receiving compensation under the West German "Equalization of
Burdens" claims statutes for their earlier Nazi-era persecutory
1o§s. It has no bearing on the issue of whether, or when, such
property may have later been nationalized or otherwise taken by
the German Democratic Republic.

Based upon the foregoing, the Commission must therefore
affirm the denial of this claim as set forth in the Proposed
Decision. This constitutes the Commission's final determination

in this claim.

Dated at Washington, D.C. }Igf////f'b[/\/ %/ﬁ“ﬁmlx

and entered as the Final Richard W. Yarboryough, Chairman
Decision of the Commission.
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This is a true and correct copy of he decision
of the Commission which was ex:ered as the final
decision on ~  MAY 15 §9

Executive Director
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FOREIGN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES '
WASHINGTON, D.C. = 20579

In ras Marrer or TeE CrAtM OF

Claim No. G-2243

JOHN K. WERTHEIM
Decision No. G-2023

Under the International Claims Settlement
- Act of 1949, as amended

PROPOSED DECISION

This claiﬁ in the amount of $3,350,0d0.00 against the Government
of the German Democratic Republic, under Title VI of the‘Infernatiohal
Claims Settlement Act of'1949 aé-amended by Public'LaW 94—542
(90 Stat. 2509), is based upon the loss of a block commerc1al and '
-resiaential property at_Schlffbauerdamm 4a, 5, 6 and 7, in East Berlln,
a lakefront house and lot at Am Seeblick 3 in Gross—Glienicke, near
Berlin; and a one-half interest in a "hunting_estate" at Gross
~Schuizendorf ueber Zossen, whidh interest was»assertedly inhérited by
A claimént from his father, Fritz Wértheim, upon_the latter;s.death in

1976.

g

The record indicates that claimant’became'a United States
¢itizen on November 14, 1952. Claimént's fatherlhad become a United
. States citizen on November‘25, 1953.

Under sectiqn 602, Title VI of the Act,rthe Commission is
given Jjurisdiction as follows:

"The Commission shall receive and determine in
accordance with applicable substantive law, including
international law, the validity and amounts of claims
by nationals of the United States agalnst the German
Democratic Republic for losses arising as a result of
the nationalization, expropriation, or other taking
of (or special measures directed against) property,
including any rights or interests therein, owned
wholly or partially, directly or indirectly, at the
time by nationals of the United States whether such

- losses occurred in the German Democratic Republic or.
in Bast Berlin. . .%

. - R S ——— P 3 o i X A e



http:wholly.or
http:3,350,000.00

._2...
Section 603 of Title VI of the Act, limiﬁs the Commission's

jurisdiction as follows:

"A claim shall not be favorably considered under
section 602 of this title unless the property right on

"which it is based was owned,’ wholly or partially, directly

or indirectly, by a national of the United States on the

date of loss, and if favorably considered, the claim shall
be considered only if it has been held by one or more
nationals of the United States continuously from the date
that the loss occurred until the date of flllng with the

Commission."

With respect to the properties in East Berlin and Gross-
Glienicke which are subject herein, evidence was submitted at the
time of the filing of this claim which establishes that legal
title to the properties has been held by the claimant at all
relevant times.

. However, no evidence was submitted to éstablish_that either
.0of these properties has been nationaliied, expropriated, or
'Votherwise'taken by the German Democratic Republic, within the
meaning of section 602 of the Act, or that, if so taken, such
action occurred on or. after November 14, 1952, claimant's date of
United States citizenship, when the property could first be
considered to have been owned by a United States citizen.

By letter dated October 26, 1978, it was emphasized to'the
claimant that the Commission's authority under Public Law 94-542
is limted to consideration of the nationalization, confiscation,
or other taking by the German Democratic Republic of property
owned by United States citizens, and claimant was advised to
submit evidence upon which the Commission could base a finding

that his property was taken by the Germén Democratic Republic on

or ‘after his date of United States citizenship.
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In response fo this letter, claimant submitted a translation
of a docﬁment relating to his property in East Bgrlin whichk
indicates that this property may have been placed under "trusteeship"
as former Jewish-owned property by the goverﬁmental authorities
in East Berlin in 1949. However, based on informatioﬂ provided
by the‘claimanﬁ, including the fact that he isvalso of Jewish
heritage, together with other evidence in the record, the Commission
concludes that the East Berlin authorities' action with reépect
to the prOperty in 1949, if it occurred, was erroneous, that
claimant's title to the property was validly acquired, énd that
any placement of the property under "trusteeship" would at best
have been temporafy and thus could not have ambunted.to a taking
of the property as defined by the Acﬁ.

Except forrthe evidence and information just discussed,
‘however, the record remains lacking in documentatiqn 6r evidence
of action taken byvthe Government of the Gérman Demoératic Re?ublic
against the subject propefty in East Berlin or the property in
Gross—Gliénicke, either before or after claimant's date of Uﬁited
States ciﬁizenship, which could be,considéred by the Commiséion
as a possible basis for finding that eithervproperty was taken by
the German Democratic Republic within the meaning of the statute.
On the contrary, claimant stated at the time of his submission of
the'previously discussed evidence relating-to his East Berlin
property that'in a visit to East Berlin in 1966, he found that
-his‘property in East Berlin was still(registeied in his name in
the land records. In addition, he stated that in 1967, the
authorities in the area of Gross-Glienicke had written to him
‘requesting authorization to effect a'changeiof tenants in his
propertyvthere,a fact which could be taken to indicate that he

was still considered the property's legal owner.

G-2243




-4 -

Accordinélg to the record, claimant immigrated to the United
States and became a resident thereof-in 1947. In'previous decisione,
where evidence of an aetual taking of a claimant's'property by
the German Democratic Republie has not been submitted but it is
shown that the claimant established_residency‘outside of Germany
either before or shortly after the end of World War II, the
‘Commission hae concluded, based on its knoWleage‘of decrees and
regulations in the German Democratic Republic, that the claimant's
property in the German,DemocraticvRepublic would have céme within
the purview of certain decrees concerning the "Administration and
Protection of Foreign-Owned Property" which were tespectively |
issuea by the Municipal Council of East Berlin on December 18,ij
>1951,’and by the.Govefnment of the German QemocratieiRepublic on
'Septembet 6, 1951;: On the basis of these decrees,»the Commissien,
has then'determined, in the absence of other evidence, that the
éroperties coming under these decrees Would‘be considered to have
-been taken by the German-Democratic Republic, within the meaning
of the Act, as of the dates of the first regulations which impiemented’
- the respeetive decrees. In the‘case of property in East Berlin, . |
this date was October 23, 1952, and in the'case of property in
the rest of the German Democratic Republic, the date was August 11,
1952,

As stated, however, claimant did not become a United States
citizen until November 14,.1952; which_wasbafter both of the
dates just cited. Therefore, based on the fact that claimant has
submitted no evidence.to‘establish whether, and if so, when, his
property in East Berlin and Gross-Glienicke may have been taken
by the German‘Democratic Republic, the Commission must conclude,
in aceordance with its previous decisions, that if his properties,
or either of them,vwere in fact taken, sueh taking would have
occurred no later than October 23, 1952, in the case of his
property in East Berlin, and no later than August 11, 1952, in
the case ef his property in Gross~Glienicke. Since claimant was
not a United States citizen on either of these dates, as required

by Sections 602 and 603 of the Act, above quoted} his claim for

ch

hese properties must be and it is hereby denied.

G-2243
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With.respect to the real property at Gross Schulzendorf
ueber Zossen on which this claim is partially based, it is noted
that an interest in this property is also the subject'of a claim
asserted by claimant's aunt, Mrs. Frieda Wortham (Claim Ne.
G-2049), which is presently pending before the_CommisSioﬁ,

The record in the present claim indicates that 1egal title
~to the_claimed property at”Grst Schulzendorf ueber ZOseen was
originally lost during the Nazi regime as a resul£ of racial and
religiOus'pefsecution. The Commission has held in fhe Claiﬁ of

MARTHA TACHAU, Claim No. G-0177, Decision No. G-1071, that such

persecutory losses wiil'not be considered by thebcémmission.to
have cut off all rights of the original owners or their heirs,
and‘that_the persecuted owners retained a benefieial interest in
the propefty.

The Commission has also held in the Claim of MARK PRICEMAN,

Claim No. G-2116, Decision No. G-1073, that decrees of September 6,
1951, effective in the German Democratic Republic, and December 18,
1951, effective in Berlin, which:provided for taking over the

administration of foreign owned property, and the decree of

- July 17, 1952, confiscating or taking under administration property

of former residents of the GDR, constituted a governmental program
whichﬁterminated all rights of restitutioﬁ ef former persecutees
or.tbeir heirs. The Commission found such a termination of

rights to be a takipg of the property intereets of such persons;
ahd, where thefproéetty interests were owned by Unifed States
nationals at the time of loss, the termination of.rights would:

form the basis of a compensable claim.
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The Eeheﬁicial ownership interest in the Gross Schulzendorf
property which is involved herein, hoWever,»was not owned by a
United States national at the time of the terminatien by the
German Democratic Repubiic of the right of restitution on September 6,
1951. As of this date, the interest was held by cleimant's |
father, wnho did not become a United States'citizeh until November 25,
1953.' The-Commission concludes, therefore, that the lossrof this
property occurred on a date when the claimed interest in the
property was not owned by a United States citizen assrequired.by

sections 602 and 603 of the Act. See Claim of ARTHUR SIMON,

Claim No.»G—O479, Decisién No. G-1072. Accordingly, this portion
of the_cleim must also be and is hereby denied.
‘The Commission finds it unnecessary to make detefminations'with
‘respect to other elements of fhis claim. |
Dated at Washington,,b.c.

and entered as the Proposed
Decision of the Commission.

MAR 19 1989

’For_Presentation to the Commission-
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by David H. Rogers, Direct E
German Democratic Republic Claim
.Division

NOTICE: Pursuant to the Regulations of the Commission, if no
objections are filed within 15 days after service or receipt of
notice of this Proposed Decision, a Final Decision based upon the
Proposed Decision will be issued upon approval by the Commission
any time after the expiration of the 30 day period following such
sexrvice or receipt of notice. (FCSC Reg., 45 C.F.R. 531.5 (e)
and (gL,Aas amended. ) ' : :

At any time. after Final Decision has been 1ssued on a claim, or a
Proposed Decision has become the Final Decision on a claim, but

not later than 60 days before the completion date of the Commission's
affairs in connection with this program, a petition to reopen on

the ground of newly discovered evidence may be filed. (FCsC

Reg., 45 C.F.R. 531.5 (1), as amended.)
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