8" FOREIGN CLAIMS SETTLEMENT COMMISSION
v ' OF THE UNITED STATES
' ’ WASHINGTON, D.C. 20579

In TE MaTTER OF THE CrAM OF
G-3220
- / G-3273
. Claim No. G-3282
RITA KESTENBAUM | ' e
ELEONORE S. ROTHSCHILD o e
JULES M. BIER 5! ‘DeclslonNo. : G-3270 -
SIEGFRIED F. BIER ' : : AERN

Under the International Claims Settlement
Act of 1949, as amended

’Oral‘Hearihg held on Apri}“28,11981‘

' FINAL DECISION

" These olaims in thevaggregate amount of.$l,631:256:00ﬁagainst:fﬁu
the Governmentrof the German Democratic Republic, under,Title VI :
of the International Claims Settlement Act of 1949 as amended by
public Law 94-542 (90 Stat. 2509), are based upon the loss of a
leasehold on propertyvin East Berlln, bu51ness assets, an art |
collection, two pleces of real property in Leipzig and flve ‘
pleces of real property in East and West Berlln..'\ -

By Proposed Decision dated February 25, 1981;pthe#¢ommission
granted to the claimants three awards.totalling $332ﬁ700.00 basea#i
‘upon the loss of benef1c1al ownershlp 1nterests 1n parcels of
iereal property at Le1p21ger Strasse 31/32 Alexanderstrasse 9
;?Schlffbauerdamm 9, and Mohrenstrasse 19 1n East Berlln as of :_h‘

- ‘December 18, 1951. The remalnlng portlons of the clalms were%;'&
denied, however, for the reason that the record falled to establlsh
that the property 1nterests clalmed were lost as a result of f
nationalization or other taking by the German Democratlc Republic,

as required for compensation under the Act.
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‘ Claimants filéd an objection to the denial in the Proposed
Decision of the portion of their claims based upon the loss of a
60-year "inheritable building right" on a parcel of real property

located at Leipziger Strasse 5 in East Berlin. Claimants requested

- an oral hearing at which to present their objection, and in

accordance with their request, a»hearing was scheduled and held
at 10:00 a.m. on April 28, 1981, in the bommissioﬁ's hearing rooﬁ
in Washington, D.C. Claimant RITA KESTENBAUM, togéther with her
husband; Paul-Késtenbaum, and a nephew; LiQnel Kestenbaum; Esquire,
appeared at the heéring and presented further»argument and.staﬁementé
rega:ding the nature of the’property interest representéd by the |
‘claimed "building right" and the value it would have had as of
1951, when, under the reasoning set forthvin the Proposed Décision,'
it could be considered'£6 have béen taken by the Germéh.Democratic
. Republié. In support of the bbjection, claimants submifted a
~ copy of the contract by which the building right was acquired in
1930, together with a writtén statement by claimant SIEGFRIED F.
BIER which includes a description of the propertyrat Leipziger
Strasse 5, an estimate of the amount: expended by the "Erbbau-
Recht G.m.b.H.," the Bier family company which was the'legal
owner of the building right, in preparation for carrying ouf the
provisions of the building right conﬁract, and estimates of the
eventual costs ofcxufYﬁx;out those provisions and of the profifs
which thevcoméanybéxpécted fo realize therefrom.

An examination of the contract by which the claimants’
family acquired their building-right intérest in the property at
Leipziger"sm£$$e'5 reveals ﬁhat it was executed on May 17, 1930,
and provided that the right would run for a term of 60 years.
Thus, the right was eséentially a 60~year leasehold interest in
the properﬁy. The contract further provided that the leséée,
Erbbau Recht G.m.b.H., wouid pay to the lessqr and fee ownef, the
"Prussian State," installments totalling 150,000 marks for.the

leasehold interest, and that the lessee was obligéted either to
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carry out a major renovation of the existing building on the
property to convert it into ; commercial and office buiiding, of
.to raze that structure and replace it with a new office and
commercial buildihg. During the ferm of.the 1easehold, the
lessee was to have essentially full rights to the management ahd
control of the renovated or new building and to the profits from
its rental, and at the end of the term it was to be obligated to
return the property, free and clear, tobthe lessor, the Prussian
Staﬁe. The enhancement‘in the value of the pioperty through
renovation or new construction was thus to comprise the preponderant
portion of the consideration for the leashold interest, withithe
150,000~-mark. payment of interest or "rent" being primariiy in the
nature of a nominal or token payment. |

It is further stated in the record, however, that authorities
of the Nazi regime forced the claimants' family's company, Erbbau
| Recht G.m.b.H., to relinquish the leasehold interest in April
1935, in furtherance of the regime's policies of religious and
racial persecution. Based upon the evidence now of record and in
accordance with the reasoning sétf%g}gg-in the Proposed Decision,
the Commission now finds that, notwithétanding this loss, claimants'
family retained a beneficial leasehold interest in the property,
and that this beneficial interest was then taken by the German
Democratic Republic as of December 18, 1951. Claimants are
accordingly entitled to further awards for that loss, in proportion
to their rights as owners of fractional shares in their former
family company, Erbbau Recht G.m.b.ﬁ., or as successors to such
owners, aé applicable.

With respect to the value to be attributed to this beneficiai
leasehold interest, it is evident from the record thét the property
at Leipziger Strasse 5 in Berlin was one of the most valuable
properties in the city; »Not only was it in a'prestigious.location,
but according to claimant SIEGFRIED F. BIER's statement, the

building on the property at the time of transfer of the leasehold
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interest in 1930 was of quite substantial»dimensions{ ‘According

to his statement, the building was of five stories and its horizontal
dimensions were approximately 180 meters by 145 meters; thus, it
covered an area of 26,100 square meters of approximately 281,000
squere feet, and had a combined commercial and office floor area

in the five stories of approximately 1397500_squafe meters or
1,405,000 square feet. ‘The statement fﬁrthei indicates, hqwevef,
that although it was_intended, within the first 20 years of the
leasehold term, to raze the existing building and erect a new |
building of a cost of some five million marks, no expenditures

 were made toward that end, or even to begin renovation of the
existing building, during the five years leeving up to the wrongful
termination of the leasehold by the Nazi regime in 1935. The S
only expenditure which is said to have been made was a'payment of
V'between 40,000 and 50,000 marks for the preparation of plans for
remodeling all of the office space in the exisfing building and

for conversion of the space on the street level to retail store

space. Furthermore, claimants have stated that subsequent to the

e,

wrongful termination of the 1éaseKSle the'building was eventually
- razed and the multi—storvaeich Air Ministry building was constructed
on the property, which building survived World War II.and today
houses offices of the German Democratic Republic government.

Claimant SIEGFRIED F. BIER also states that, after the
intended renovation of the existing building at Leipziger Strasse
5, the family company expected to realize an annual rental profit'
of 200,000 marks, and that after the eventual construetion of a
new building, an annual.profit of 350,000 marks was expected to
be realized. It is further stated that in 1951; rents in the new
building would have amounted to approximately 10 marks per square
meter per month. Once again, however, the company was precluded
after 1935 from accomplishing either the renovation or the new
construction. Therefore, the Commission must view these rent and
profit eetimates as speculative and‘conjectural——much‘the same as
lost profits on a breached executory coniract. |
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If the leasehold agreement had merely required the lessee
company to pay a specified rent, either at the outset or over the
term of the leasehold, and then to return the property to7ther
lessor at the end of the period, a reasoned'valuétioﬁ of the
remaining leasehold term as of 1951 would be relatively simple.
Likewise, if the renovation or new construction had already been
accomplished_and the anticipated new commercial and.businessv
tenanté had already begun paying reﬁt befofe the wrongful termi—
nation of the leasehold, it would not be overly difrioult tb_
arrive at‘a reasoned valuation of the loss sustained through the
German Demécratic Republic's subsequent failure to make restitu-
tion of the leasehold rights in 1951l-~-0r, in view of the fadt
that the property had by then been converted to public’use, to
pay compensation for its "condemnation." |

Under the present facts, however, no significantAportion of
~the consideration which claimants' family company was obligated
uhder the leasehold agréement to pay to or expend for the benefit
of the‘lessor, in' exchange for fhg#iézgehold righﬁs, had yetvbeen
paid or expended when the Nazi regime.terminated the agreemen£ in
1935. As a result, there existed a wide disparity between the
- consideration actually given and the mafket~Va1ue which was
apparently attributable to the property. The Commission'thérefo;e_
concludes thaﬁ a valuation of the loss of the benéficially owned.
leasehold rights in 1951 in terms of_such market valué is not
supportable, as it would result in a substantial windfall
to the claimants. Instead, the Commission concludes that the
6nly appropriaté way of valﬁing the beneficially owned 1easehold
interest as of 1951 is to base it upon the amounts which had
actually been paid or otherwise expended in the acquisition of
the original interest and in performance of the leasehold contractual .

obligations during the period between 1930 and 1935. According
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' to.thé record, these amounts consisted of annual payhents of
2,500 marks for five years, for a total of 12,500.00 marks; a
payment of approximately 11,765 marks for fees in connection with
the execution of the leasehold agreement; and the-previousiy
mentioned expenditure of appfoximately 50,000 marks for preparation
of.plans for the renovation of the existing building én the
property. This results in.a grand total of 74,265 marks.

Based upon the foregoing, and having included a factor to
take info acéount the general rise in teal property values in’
- Eastern Europe in the yeérs following World War II; the Commission
therefore_now_finds that the loss sufferedﬁby the claimants'
family through the termination‘by the Germaﬁ Democratic~Republic;
on December 18, 1951, of their rights to be restored to their
fofmei position with respect to the subject ieasehold interest,
had a value of $25,000.00. In conformity with the previous
kfindings as to the division and descent of ownership interests in -
the other firms owned by the claimants' family in Berlin, claimant
SIEGFRIED F. BIER is accordingly now entitied to a further award
of 1/8 of $25,000,00, or $3,125.:00.:%c-:i‘r§imant JULES BIER is now
entitled to a further award of 3/32 of'$25,000.00, or $2,343.7S,
and claimants RITA KESTENBAUM and ELEONORE S. ROTHSCHILD are
entitled to a further consolidated award of 1/4 of $25,000.00, or
$6,250.00. -

The Commission therefore withdraﬁé the awards granted in the 
Proposed Decision, and;grénté increased awards as set forth
below. In all other respects, the Commission affirms the findings
of the Proposed Decision. This constitutes the Commission's

final determination in these claims.
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AWARDS

Claimant, JULES M. BIER, is therefore entitled to an award
in the amount of Fifty Thousand Six Hundred Forty-Three Dollars
and Seventy-Five Cents ($50,643.75), plus interest at the rate of
6% simple interest per annum from December 18, 1951 until the
date of the conclusion of an agreement for payment of such claims
by the German Democratic Republic. |

| Claimént, SIEGFRIED F. BIER, is therefore entitled to ahv
award in‘thé amount of One Hundréd Thirteen Thousand One Hundred
TwentyQFive’Dbllars ($113,125.00), plus inﬁerest atvthe rate of
6% simple ihterest per annum from December 18, lQSi until the
date of the conclusion of an agreement fof payment of such claims
by the German Democratic Republic.

| A cdnsolidated>award is made in the aﬁount of One ﬁundred
Eighty Thonsand Six Hundred Fifty Dollars ($180,650.00), plus
interest at the rate of 6% simple interest per annum from
December 18, 195lvuntil the date of the conélusion of an agreement

for payment of such claims by the German Democratic Republic, as

follows:
RITA KESTENBAUM (1/2) $90,325.00
ELEONORE S. ROTHSCHILD  (1/2) $90,325.00

Dated at Washington, D.C.
and entered as the Final
Decision of the Commission.

MAY 15 1981 | ke ) Yederreesfl

RLc;gra W. Yarbog JTJ“, Chairman

FE&ﬂClS Lie

‘'his is a true and correct copy of ‘he decision -
the Commission which was eniered as the final
‘cision on MAY 15 1981
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G-3220

: ~ Claim No. G-3273
RITA KESTENBAUM , ‘ G-3282
ELEONORE S. ROTHSCHILD " Decision No.  G-3270

JULES M. BIER
SIEGFRIED F. BIER . .

Under the International Claxms Sethamant
Act of 1949, asanwnded

PROPOSED DECISION

These clalms in the aggregate amount of $l 631,250, 00 agalnst

the Government of the German Democratlc Republlc, under Tltle VI

of the Internatlonal Claims Settlement Act of 1949, as amended by

Public Law 94-542 (90 Stat. 2509), are based upon the loss of a
leasehold on property in East Berlin, business assets, an art
collection, two pieces of real property in Leipzig and five

pieces of real property in East and West Berlin.

The evidence of record indicates that elaimants RITA KESTENBAUM,

ELEONORE S. ROTdSCHILD JULES M. BIER and SIBGFRIED F. BIER
became citizens of the Unlted States on May 2y 1950 Aprll 21,
1947, March 1, 1949, and November 27, 1950, respectlvely.

| Under sectioh.602, Title VI.of the Act the Cemmissionzis“
giﬁeﬁ jurisdiction as follows: |

"The Commission shall receive and determine in

accordance with applicable substantive law, including.

- international law, the validity and amounts of claims
by nationals of the United States against the German
 Democratic Republic for losses arising as a result of
the nationalization, expropriation, or other taking
of {(or special measures directed against) property,
including any rights or interests therein, owned

- wholly or partially, directly or indirectly, at the

" time by nationals of the United States whether such
losses occurred in the German Democratic Republic or
in East Berlin. . ."

The evidence of record in these claims establishes that four
members of the Bier family, Ludwig Bier, Guido Bier, Gottlieb
Bier, and Julius Bier had owned equal interests in various firms

in prewar Germany through which they owned parcels of real. estate.
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The claims herein involve the ioss of the properties ?t é;ﬁyﬁiqefi
strasse 31/32, Alexanderstrasse 9, Scﬁiffbauerdamm 9, and Mohren-
strasse 19, all in East Berlin.

With respect to the property at Lei?aigerstrasse 31/§2, the
evidence of record indicates tha£ Ludwig Bier, who became a
United States citizen on March 18, 1947, had owned a 22/56 interest
in the subject property. Julius Bier had owned a 1/4 interest in
the property.- With respect to the other three buildings in East
- Berlin, Ludwig and Juliue Bier had each owned 1/4 interests.

Jullus Bier died in. ]927 leaving 1/2 of his estate to his
sons Norbert Bier and clalmant SIEGFRIED F. - BIER. Upon Norbexrt.
Bier's death in 1943, his son JULES M. BIER inherited 3/4 of hls
estate, or a 3/32 interest in the subject‘propertles.A Ludw1g
vBier died in 1948, leaving his entire estate to his w1fe, Cacilie
Bier, a United States citizen from December 17 1946

The record in these claims indicates that legal title to the
subject property was originally lost during the Nazi regime as a

result of racial and religious persecution. The Commission has

held in the Claim of MARTHA TACHAU, Claim No; Gf0177, Deoision
No. G-1071, that suoh persecutorwaoéges will not be'considered
- by the Commission to have cut off all rights of the original‘

V owners or their heirs, ehd-that the persecuted ownere retained a
beneficial interest in the property.

The Commission has also held in the Claim of MARK PRICEMAN,

| Claim No. G-2116, Decision No. G-1073, that decrees of September 6,
1951, effective in the Germen‘Democratic Republic, and December 18,
1951, effective in Berlin, which provided'for taking over fhe

' admlnlstratlon of forelgn owned property constltuted a governmental
program which terminated all rights of restltutlon of former
persecutees or their heirs. The Commission found such a termination
of rights to be a taking of.the property interests of such persons;
and, where the property interests were owned by United States
nétionals at the time of 1oss(rthe fermination of righte would

form the basis of a‘compeﬁsakle claim. The Commission therefore
finds that the beneficial interests in the subject propertles in

‘East Berlin were taken by the German Democratic Republic on

December 18,\1951.
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At the time of the cut off of the right of restltut““d,*“ﬁf;
Cacilie Bier held a 22/56 interest in the property at-Leipziger-
stiasse 31/32, and a 1/4 interest in the properties at AleXandef;
strasse 9, Schiffbauerdamm 9 and M hrenstrgsse 19. Upon Cécilie
Bier's death in 1967, her daughters, claiménts RITA KESTENBAUM
and ELEONORE S. ROTHSCHILD, each inherited 1/2 of hér estate.

The evidence of record in these cléims includes the tax
assessed values, descriptions of the properties, and the general
increase in ;and_values in Europe. Theﬂevidénce of record indicafes
that the improvements oﬁ the pfoperty'at Leipzigerstrasse 31/32 |
in Bast Berlin were totally destroyed during Wdfld War II. War
damage is an eompenéable.under the Act; the Cbmmission is authorized .
'_'to grant awards only for that properﬁy sﬁrviving World War IT and
actually‘téken by the German Démoératic Republié. _Accordingly,‘
thé Commissioﬁ finds that the remaining land at;Léipzigerstrasse
31/32 had a value of $319,200.00. RITA KESTENBAUM and.ELEONORE_S.
ROTHSCHILD, with 11/56 interests each in the pioperty; aie entitied
fb awards of $62,700.00 for the loss of this broperty. JULES M.
BIER, with a 3/32 interest, is entitled to'aﬁ'award ofv$29;925.00.
"SIEGFRIED_F. BIER, with a 15/56viﬂ%g£ggt,,is éhtitled to.an éwaid
of $85,500.00 for the loss of this pzoperty'. V

With respect'to the property at Alexanderstrasse 9, the
evidence of record indicateé‘that the building at this address
was also destroyed during World War II. The Commissidn finds
that the value of the remaining land was $40 000 00 on the date
of taking. Accordingly, RITA KESTENBAUM and ELEONORE S. ROTHSCHILD
are entitled to awards of $5, 000 00 each for the loss of their
interests in the property. JULES M. BIER is entitled to an award
of $3,750.00 and SIEGFRIED F. BIER to an award 6f $5,000.00 for
the loss of their respective interests in the property. .With
respect to.the building and land at Schiffbauerdamm 9 in East
Berlin, this building apparently was not destrdyed during World
War II. The Commission finds that the property had a value of

$140,000.00 on December 18, 1951. Accordingly RITA KESTENBAUM
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and ELEONORE S. ROTHSCHILD are each entifled to an an%%g;ﬁ

F

$17,500.00; JULES M. BIER is entitled to an award of $13,125.00;
and SIEGFRIED F. BIER is entitled to an award of $17,500.00 for
the loss of their respective interests in this property.. The
evidence of record indicates that the building at Méhrenstrassé
19 was destroyed during Worid Waxr IIX. Accoraingly, the Commission
finds that the value of the remaining land at that address was
$16,000.00 on December 18, 1951. RITA"KESTENBAUMand ELEONORE S.
ROTHSCHILD are entitled to awards of $2,000.00 Avea;:h; JULES M.
BIER is entitled to an award of»sl,soo.bo; §ha SIEGFRIED F. BIER
is entitled to an award of $2,000.00 for theﬁloss of their résbective
interests in ﬁhis.property; o i | | ' '
- RITA KESTENBAUM and ELEONOREbs; ROTHSCHILb are enﬁitied to aWards.v
in the total amount of $87,200.00 each; JULES M. BIER is entitled
to an award in the total éﬁount of $48,300.00; and SIEGERiED F.
BIER is entitled to an award in the toﬁal aﬁoﬁnt’of»$110,000.00
under section 602 of the Act. | ' |
Claimants also asserted the loss of a bﬁilding‘énd iand S
Xommandantenstrasse 58 in Bérlih;afﬁgyfhis Propertylis located in -
what is now Weét Berlin, it‘could not have beenrthe subject of
any taking by the government of the German.Democratic Republic,
as required for compensation under Section 602 of tﬁe Acf,
Accordingiy; this portion of the claim ﬁust;be-andﬁhereby is
denied.. | 3
‘Claimanté also asserted the loss of-a leasehold intereét in
propefty at Leipzigerstrasse Slin East Beriin. .fhe Coﬁmission |
finds that there is no evidence of a taking-of such interest by the
government 6f the German DemocraiicARepubiic, alter thé close of - |
Horlé War II, as is reguired for compensation'under the Act.

Accordingly, this portion of the claim must be and hereby is

denied.
G-3220
G-3273
G-3282 ‘
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Claimants asserted the loss of an art collection containing .

76 paintings, which had been held in the Julius M. Bier gallery.
The Commission finds that the evidence of record is not sufficient
to establish that the paintings survived World Wer II and were
taken by the government of the German Democratic Reptblic. :
Accordingly, this portion of the claim must also be denied.

Claimants further asserted the loss of the assets of the
Julius M. Bier A.G. realty firm in Berlin. The evidence of
record does not establish whether this business survived World
War 1I, or, if so, what its value night have been at the end of
the war. Accordingly, as there is no evidence of the assets in
'ekistenceAat'the end of the war which could have been taken by
the German Democratic Republic, this portion of the claim must
‘also be denied.

Claimants asserted the loss of two pieces of improved. real
property in Leipzig, at Keilstrasse 3 and Keilstrasse 5. As the
Commission flnds that the ev1dence of record is not sufficient to
establish claimants' ownershlp 1nterest in these propertles, this
portion of the claim must be and hereby is denled.

Since clalmants RITA KESTENBAUM and ELEONORE S. ROTHSCHILD
inherited their right to clalm for the suoject propertles from
their mother Cacilie Bler, they will share a consolldated award
under section 606 of the Act.

Section 606 of the Act provides:

"Wlth respect to any claim under section 602

of this title which, at the time of the award, is

vested in persons other than the person by whom the

original loss was sustained, the Commission shall

- issue a consolidated award in favor of all claimants

then entitled thereto, which award shall indicate the

respective interests of such claimants therein, and

all such claimants shall participate, in proportion

to their indicated interests, in any payments that

nay be made under this title in all respects as if

the award had been in favor of a single person.”

The Commission has concluded that in granting awards on
claims under section 602 of Title VI of the Act, for the nation-
alization or other taking of property or interests therein,

interest shall be allowed at the rate of 6% per annum from the

date of loss to the date of settlement. (Claim of GEORGE'L.

ROSENBLATT, Claim No. G-0030, Decision No. G-0100 (1978)).
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AWARDS

Claimant, JULES M.‘BIER, is ?hetefore‘entitled to an award
in the amount of Forty;Eighf Thousana Thtee Hundfed Doilars'
($48,300.00), plus interest at the réte ef 6% simple interest per
annum from Descember 18, 1951 until the date of_the'conclusiennof
-an agreement for payment of such claims by the German Democratic

Republic.

- Claimant, SIEGFRiED ¥. BIER, is therefore entitled to en:
award‘in the amount of One Huﬁdred Ten Thousana Dollars
($110,005.00), pius intereet at the rate ofAG% simple ihterest
per annum from December 18, 1951 untilAthe aéﬁe of the conelusionv,
of an agreement for payment of such claimsbbf the German Democratic

Republic., -
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« 4 consolidated award is made in the amount of One Hundred

.

)
Seventy-Four Thousand Four Hundred Dollars ($174,400.00) plus

interest at the rate of 6% simple interest per annum fromrDecember 18,
1951 until the date of the conclusion of*ap agreement for payment
' of such claims by the German Democratic Republic, aé follows: |
RITA KESTENBAUM . | o (1/2) $87,200.00
ELEONORE S. ROTHSCHILD ' (l/%) ’ $87,200.00

Dated at Washington, D.C.

- and entered as the Proposed

- Decision of the Commission.

FEB 25 1981

. Z\LoJiﬁft! 52;%’{27?“&3245
ichard W, YarbO;OLgh, Chairman
QZW.

--_(_/
Francis L. June Jun

18, Eu; ?&O?er

@ /4/4{%\

Ra D o |
,:i{ih,f Emerson, Cohmissioner '

NOTICE: Pursuant to the Regulations of the Commission, if no
objections are filed within 15 days after service or receipt of
notice of this Proposed Decision, the decision will be entered as
the Final Decision of the Commission upon the expiration of 30

days after such service or receipt of notice, unless the Commission
otherwise orders. (FCSC Reg., 45 C.F.R. 531.5 (e) and (g), as
amended. ) :

At any time after a Final Decision has been issued on a claim, or

a Proposed Decision has become the Final Decision on a claim, but
not later than 60 days before the completion date of the Commission's
affairs in connection with this program, a petition to reopen on

the ground of newly discovered evidence may be filed. (FCSC

Reg., 45 C.F.R. 531.5 (1), as amended). '
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