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FINAL DECISION

This claim against the People's Republic of China (hereinafter
"PRC"), under the China Claims Agreement of 1979 and Seétion 4 of }
Title I of the International Claims Settlement Act of 1949, is
based on a loss resulting from the nationaliéation, éonfiscaﬁion,
or other taking of property in China. .

A Proposed Decision was issued on October 3, 1979 denying
this claim for lack of sufficient evidence to establish that the
property claimed wEs natisnalized or otﬁerwise taken by the PRC
between November 6, 1966 and May 11, 1979. Claimant filed
objection thereto and requested an Oral Hearing before the
Commission. An Oral Hearing on this claim &as scheduled for
January 29, 1981. A_staff member of the Commission was advised
by counsel of record by telephone on January 19, 1981 and January 21,
1981 that_ﬁe would be submitﬁing a réquest for a continuance to a
date in April 1981 due to a conflict in his schedule. Counsel |
was advised that the hearing could bé réscheduled but no later
than March 15, 1981, as that was the last date established by the
Commission for sﬁbﬁiséion of additional evidence before the
issuance of Finai Decisions on all claims pending in this program.
The Oral Hearing was rescheduled for March 10, 1981 ﬁo accomodate
the scheduling conflict ofbcounsel; After a further rescheduling
to accomodate another scheduling conflict of counsel, an Oral
Hearing was held before the Commission on this claim on March 2,

1981, at which coﬁnsel of record appeared.
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The claimant contends in the objectioh that the Commissionv
erred as a matter of law and fact in determining_fhat it iacked
'jurisdiction over pre-November 6, 1966nlosses; that the claimant did
~submit evidence and made a good faith effort to determine the
date of taking of the property, satisfying the burden ofbproof;.
and that the Commission has arbitrarily imposéd4a greater burden
of proof on claimant in the second China Claims Program tﬁan in
the first China Claims program, in denial of due procesé.and
equal protection of laws. Claimant alSo asserts fhat‘the Commiséion _
| failed to give sufficient and adequate notice to the potential,.
claimants of the first China Claims program éndfthat‘the.Commission
has had no intention of;certifying any.claimslﬁnder'the sééond
China Claims Program. - Claimant has not submitted any evidence to
establish a taking‘during'the requisite period of time. "

In regard tb notice of the first China Claims Pfogfam, the
Commission notes that following the appropriation of funds by
Congress on November 8, 1967, for the administration éf the China
Claims'Program, the Commission published notice of the filing
period for the progrﬁﬁ'in'ﬁié Federal Register,_as the statute
required. The filing period was from January 6; 1968, to July 6,
1969.: Additionally, the Commission undertook to widely diséeminaté
information about the program through press releases and notices
to persons known to the Cohmission to poSsibly_have claims for
- loss of property in mainland China. | | -

Its records indicate that in March 1967 notices-of that
program were mailed to 3,350 possible claimants on a list'compiled
froﬁ the following five sources which ihdicated ownership of
property in mainland China by U.S. nationals at the‘time of br
during the decade prior‘to the éscension to power by the present
Government of the PRC: (1) China Trade Act Corporations; (2)
TFR—SOO Treésury Form; tabulation of foreign assets in 1943; (3)
War Claims Commission Form 801, loss.or damage to property during .
‘World War IXI; (4).General War Claims filed under Public Law 87-846;

and (5) correspondence received by the State Department and the
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Commission which noted an interest in asserting a claim. Claimant
was not on this list., Furthermore,'the Chairman of the Commission
at that time issued a press release on December 27, 1967, announcing
the filing period of the China Claims Program. - That oressirelease
was mailed to all members of Congress, 821 trade associations, 37
foreign news media entities, 813 domestic‘news media’entities,‘
and 1,300 entities on a Chinese—American mailing listr A subsequent
press release issued on January 25, 1969, reminded potential
China claimants of the impending final filing date_of July 6,
1969. The authorization of a China Claims Program‘and its
commencement in the near future_had previously been mentiOned in
ptess releases issued by the Commission on April 17,’1967,.and
-June 9, 1967. ’In the:firstbchina Claims Program 579 claims were
filed of Which 476 were from indiﬁiduals, 59 were from'corporations
and other business entities, and 44 were from non-profit and religious_-
organizations. i | |

The limited jurisdiction of the Commission in this second
China Claims Program was discussed in the Proposed Decision on
ithis claim. The Commissioniisdnot persuaded by the contention of
the claimant that the Commission has the authority to ignore the
clear direction of Congress in Title V of the International
Claims Settlement Act'of 1949, as amended, to complete the'first‘
China Claims Program within a specific period of time; and the
legislative precedent, aswdiscussed in the Proposed Decision,
regarding the limited authority of the Commission in a‘second:“
' claims program, such as this program, regardless of whether
specifically authorized or administered’ pursuant to Title I of
the Act; in order to favorably consider claims arising prior to
November 6, 1966 in'this program. The Commission is, also, not
persuaded by the contention of the claimant that the burden of
proving the date of taking after November 6, 1966 is too onerous.
The burden is set forth in the Regulations of the Commission [45
CFR 531.6(d)1]:

Claimant shall be the moving party and shall

have the burden of proof on all issues involved
in the determination of his claim.
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In this program one of the crucial issﬁes for all claimants
is establishing that the date of taking was on or after November 6,
1966 and prior to May 11, 1979. After a careful,feview'of the
evidence of fecord in this claim and the argﬁhents of‘counsel the
Commission finds that the evidence is.not sufficient to establish
that a loss occurred during the requisite period of time and that
the Cbmmission does not have the authority to favorably coﬁsider
claims for losses that occurréd duting‘anothet period of fimé.

Accordingly, the Cbmmission4concludes that the ?toposed
Decision dated October 3, 1979 denyihg.thisIClaim mustibe and is
hereby affirmed as its final determination on this ciaim.:'f"‘

Dated at Washington, D.C. bo e
and entered as the Final B

Dec151on of the Commission. i f
? \jﬁﬂﬂx_n ’/i bJC&M/Z;TJv@Uﬁ//l
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This is a true and correct Copy of the decision
of the Commission which was eqtemd as the final
decision on APR 1 1981
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PRQPOSED DECISION »

This claim, in the amount of $750;600, agéinst the
People's Republic of China is based on'the'loss_of pfoperty
in Harbin and Shanghai, China. Claimant, a'nationai of the
United States by'naturalization on April 10, 1956, stafes
that the properties were taken on oﬁ‘after and between
ﬁovember 7, 1966 éhd May 11, 1979; however, he is unaware of
the means or authority under which they were takén.”

Under Section 4 of Title I of the Intérnationai Claims
Settlement Act of 1949, as émended, the Commiésion is given
_jurisdiction to receive, examine,:adjudicaté, and render
Final-decisiéns with fespeét to claims of nationals of the
'United Stétes included within the:terms of ény claims agree-
mentycéncluded on and after Maréh 10, 1954, between the Govern-—
ment of the United States and a foreign government (exclusive
of governments against which the United States declared the
exisfence of a state of war during World War'II), arising
. out of the natiohalization or other taking of property [22
U.S.C.A. Sec. 1623(a)]. In this sectién the Commission is
directed to decide claims in accordance with provisions of
the applicable cléims agreemént and the principles of inter-
national law.

On May 11, 1979, an agreement was concluded between the
- Governments of the United States of America and the People's

Republic of China (hereinafter referred to as the PRC) settling

claims of nationals of the United States against the PRC arisi \\\\
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from the nationalization, expropriation, inter&ention; or
other taking of, or special measures directed against,
property of nationals of the United States on or after
October 1;71949, and prior to the date on whichkthe agreement
was concluded.

Under the provisions of Title V of Ehe International
Claims Settlement Act of 1949 [78 Stat; 1110 (1964), 22
U.S.C. Sec. 1643-1643k (1964), as amehded by Public.LaW 89-~780, -
approved November 6, 1966, 80 Stat. 1365 (1966)]1, the Com-
mission was given jurisdiction over claims of nationals of
the United States againSt ﬁhe Chinese Communist regime (thej_
' PRC) arising‘since October 1, 1949, for losses resulting
from the nationalization, expropriation,'intefvention, or
other taking of, or special measures difecféd_against,_
property of nationals of>the United States. In that program,
the Commission eonsidered claims that arose between October 1,
1949 and November 6, 1266, the date on which thekprogram was
authorized. That program was completed on July 6, 1972 pur-
suant to a statutory mandate in the enabling legislation.

The qUeStion presented by this claim is whether the
Commiseion has the jurisdiction t» consider claims that arose
prior to November 6, 1966. On June 1, 1979, the Commission
published notice in the Federal Register announeing'that a
- new China Claims Program would be initieted undexr which it
would consider ciaims by nationals of ﬁhe United States
against the PRC for losses thet arose between November 6,
1966 and May 11, 1979. August 31, 1979 was eetablished as
~the deadline for filing such claims.

The period during which losses must have occurred for
favorable action to be taken on claims in the second Chiﬁa
Claims Program was established because the Congress of the
United States had éreviously made provisions under Title V
Qf the Act, supra, for the filing and adjudication of claims
by nationals of the United States for property losses in
China that arose betweeh October 1, 1949 and November é,

1966, and mandated a date by which such a claims program
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must be completed. Acéordingly, the Commission concluded
that its jurisdiction over such claims expired on Juiy 6 ;
1972 and that it no longer has the authority to accept and
take favorable action on those claims. Congress having pro-
vided its remedy for the 1949-1966 claims, the Commiséion is
not at liberty to provide another. |

This situation is not unique in the programs thét the
Commission had been authorized to adﬁinister in the paét.
In 1955 the Commission was authorized to reCeive‘and consider
claims of nationalé of ‘the United States agéinst the Gove:n—_,
ments of Bulgaria, Hungary, and Rumania for losses resultihg'
from the nationalization or other téking of property pridr
to August 9, 1955 [Title III of the Intefnational‘Claims
Settlement Act of l949,»69 Stat. 570 (1955), 22 U.s.C. Sec.
1641-1641q (1964)]. |

These programs preceded a cléims settlement agreement
with the countries and covered losses that arose prior to
August‘9,.l955, the date'that the programs were authorized
by the Congress. Subsequent to the compietion of the programs
on August 9, 1959, as mandated by the statute, claims agree-
ments weve concluded with each of the governments of Bulgaria,
Hungary, and Rumaﬁia, covering losses that arose prior to
the dates that the agreements with such governments entered-
into force, July 2, 1963; March 6, 1973; and March 30, 1960;
respectively. |

The Commission was unable to implement those claims
agreements under Title I of the International Claims Settle-
ment Act because the United States had deélared the exiétencev
of a state of war against those countries during World Wwar
ITI. Thus, before the agreements could be implemented,
legislatiqn had to be enacted by the Congress. In each case
the legislation enacted speéifically limited the compensable
claims to those that arose between.August 9, 1955, and the

dates on which the agreements were concluded. The Commission
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was not authorized to consider and grant compensaticn on any
claim that arose prior to August 9, 1955, [32 Stat. 422
(1968), 22 U.S.C. Sec. 1641b(4); 88 stat. 1386 (1974), 22
U.S.C. Sec. 1641b(5)].

Following the legislative precedent in these»second
programs Which precluded the favotable.consideration of
claims that arose during the period covered by the fitst
programs,.the Commission concludes that'it does not haﬁe the
jurisdiction to consider claims against the PRC that arose
prior to November 6 1966, and after May 11, 1979, the date
“»of the agreement with the PRC. _

- On the Statement'of Claim, FCSC Form 780-2, claimant
was advised that documentation must be ‘submitted at the
time of filing to establlsh the date and manner of the
taklng of the subject property. However, no such evidence
has been submitted in support of this claim.

The Regulatlons of the Comm1551on provide:

Claimant shall be the moving party and shall
“have the burden of proof on all issues in-
volved in the determination of his claim.
(FCSC Reg., 45 C.F.R. §531.6(d) (1977).)

Based upon the foregoing, the Commission finds that
the evidence of record in this claim is not sufficient to
establish that the property or interest therein claimed

‘was nationalized or otherwise taken by the PRC between
November 6, 1966, and May 11, 1979. |
Accordingly, the Commission concludes that thlS clalm

must be and it hereby is denied.
‘ Richard W. Yarbu”"u”ﬂ, Chalrm il

Dated at Washington, D.C.
and entered as the Proposed
Decision of the Commission

0T 31979 “Zlhiefoy /Q ,gw

Wilff ed J“Smith, Commissioner

—=

NOTICE: Pursuant to the Regulations of the Comm1s51on, if
no objections are filed within 15 days after service or
receipt of notice of this Proposed Decision, the decision
will be entered as the Final Decision of the Commission

upon the expiration of 30 days after such service or receipt
of notice, unless the Commission otherwise orders. (FCscC
Reg., 45 C.F.R. 531. 5(e) and (g), as amended.) '
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