
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ABINGDON DIVISION 
 

 
UNITED STATES OF AMERICA,   ) 
       )  
 Plaintiff,     ) Civil Action No. 
       ) 
  v.     )  
       ) CONSENT DECREE 
MICHAEL COSOLA,    ) 
       ) 
 Defendant     ) 
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I. BACKGROUND 

A. The United States of America (“United States”), on behalf of the Administrator of 

the United States Environmental Protection Agency (“EPA”), filed a complaint in this matter 

pursuant to Section 107 of the Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, 42 U.S.C. § 9607 (“CERCLA”), seeking reimbursement of response costs 

incurred or to be incurred for response actions taken or to be taken at or in connection with the 

release or threatened release of hazardous substances at the Twin Cities Iron and Metal Site in 

Bristol, Virginia (“the Site”).  

B. The defendant that has entered into this Consent Decree (“Settling Defendant”) does 

not admit any liability to Plaintiff arising out of the transactions or occurrences alleged in the 

complaint. 

C. In response to the release or threatened release of hazardous substances at or from 

the Site, EPA undertook response actions at the Site pursuant to Section 104 of CERCLA, 42 

U.S.C. § 9604, and may undertake additional response actions in the future. Significant lead and 

PCB contamination was removed. Some contamination was left in place, with geotextile placed on 

top of the contaminated area to delineate the area of contamination, and clean soil was backfilled 

over the area (the “Capped Area”).   

D. Because contamination was left in place at the Site, on March 26, 2013, EPA 

approved a Modification of the Removal Scope of Work, setting forth certain use restrictions on the 

Capped Area of the Site. 

E. In performing these response actions at the Site, EPA has incurred response costs 

and may incur additional response costs in the future. 
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F. The United States alleges that Settling Defendant is a responsible party pursuant to 

Section 107(a)(1) of CERCLA, 42 U.S.C. § 9607(a)(1), and is jointly and severally liable for 

response costs incurred and to be incurred at the Site. 

G. The United States and Settling Defendant agree, and this Court by entering this 

Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith, that 

settlement of this matter will avoid prolonged and complicated litigation between the Parties, and 

that this Consent Decree is fair, reasonable, and in the public interest. 

 NOW, THEREFORE, it is hereby ORDERED, ADJUDGED and DECREED: 

II. JURISDICTION 

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal jurisdiction 

over Settling Defendant. Solely for the purposes of this Consent Decree and the underlying 

complaint, Settling Defendant waives all objections and defenses that he may have to jurisdiction of 

the Court or to venue in this District. Settling Defendant shall not challenge entry or the terms of 

this Consent Decree or this Court’s jurisdiction to enter and enforce this Consent Decree. 

III. PARTIES BOUND 

2. This Consent Decree is binding upon the United States, and upon Settling Defendant 

and his successors and assigns. Any change in ownership or corporate or other legal status, 

including, but not limited to, any transfer of assets or real or personal property, shall in no way alter 

the status or responsibilities of Settling Defendant under this Consent Decree, except as provided in 

Paragraph 6 below. 

IV. DEFINITIONS 

3. Unless otherwise expressly provided in this Consent Decree, terms used in this 

Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA shall 
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have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed 

below are used in this Consent Decree or in any appendix attached hereto, the following definitions 

shall apply: 

a. “Capped Area” shall mean the geographic area at which the Site Cap is 

located, as generally shown on the map included as Appendix A. 

b. “CERCLA” shall mean the Comprehensive Environmental Response, 

Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9601-9675. 

c. “Consent Decree” shall mean this Consent Decree and all appendices 

attached hereto. In the event of conflict between this Consent Decree and any appendix, this 

Consent Decree shall control. 

d. “Day” or “day” shall mean a calendar day. In computing any period of time 

under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, 

the period shall run until the close of business of the next working day. 

e. “DOJ” shall mean the United States Department of Justice and its successor 

departments, agencies, or instrumentalities. 

f. “Effective Date” shall mean the date upon which this Consent Decree is 

entered by the Court as recorded on the Court docket, or, if the Court instead issues an order 

approving the Consent Decree, the date such order is recorded on the Court docket. 

g. “Environmental Covenant” shall mean the covenant executed and recorded in 

compliance with Paragraph 10 in substantially the same form as Appendix B, which shall run with 

the Property. 

h. “EPA” shall mean the United States Environmental Protection Agency and 

its successor departments, agencies, or instrumentalities. 
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i. “EPA Hazardous Substance Superfund” shall mean the Hazardous Substance 

Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507. 

j. “Institutional Controls” shall mean Proprietary Controls and state or local 

laws, regulations, ordinances, zoning restrictions, or other governmental controls or notices that: (i) 

limit land, water, and/or resource use to minimize the potential for human exposure to Waste 

Material at or in connection with the Site; (ii) limit land, water, and/or resource use to implement, 

ensure non-interference with, or ensure the protectiveness of the response action; and/or (iii) 

provide information intended to modify or guide human behavior at or in connection with the Site. 

k. “Paragraph” shall mean a portion of this Consent Decree identified by an 

Arabic numeral or an upper or lower case letter. 

l. “Parties” shall mean the United States and the Settling Defendant. 

m. “Plaintiff” shall mean the United States. 

n. “Property” shall mean that portion of the Site consisting of Bristol Tax 

Parcels 29-9-1A, 29-9-7A, 29-9-6, 29-9-7B and 29-9-1B. 

o. “Proprietary Controls” shall mean the Environmental Covenant and any other 

easements or covenants running with the land that (i) limit land, water, or resource use and/or 

provide access rights and (ii) are created pursuant to common law or statutory law by an instrument 

that is recorded by the owner in the appropriate land records office. 

p. “RCRA” shall mean the Solid Waste Disposal Act, 42 U.S.C. §§ 6901-6992 

(also known as the Resource Conservation and Recovery Act). 

q. “Section” shall mean a portion of this Consent Decree identified by a Roman 

numeral. 

r. “Settling Defendant” shall mean Michael Cosola. 
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s. “Site” shall mean the Twin Cities Iron and Metal Superfund Site, 

encompassing approximately 12 acres, located along 950-1000 Fairview Street in Bristol, Virginia, 

and generally shown on the map included as Appendix A. The Site includes the Property. 

t. “Site Cap” shall mean the geotextile materials placed on the Site as part of 

the removal action, as well as the engineered soil backfill materials which cover and protect the 

underlying geotextiles on the Site.   

u. “State” shall mean the Commonwealth of Virginia. 

v. “Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a 

security interest in, or where used as a noun, a sale, assignment, conveyance, or other disposition of 

any interest by operation of law or otherwise. 

w. “United States” shall mean the United States of America and each 

department, agency, and instrumentality of the United States, including EPA. 

x. “Waste Material” shall mean (i) any “hazardous substance” under Section 

101(14) of CERCLA, 42 U.S.C. § 9601(14); (ii) any pollutant or contaminant under Section 

101(33) of CERCLA, 42 U.S.C. § 9601(33); and (iii) any “solid waste” under Section 1004(27) of 

RCRA, 42 U.S.C. § 6903(27). 

V. TRANSFER 

4. Commencing on the Effective Date of this Consent Decree and continuing thereafter, 

Settling Defendant shall not Transfer the Property unless he has complied with all of the 

requirements of Paragraph 10 in the time and manner required therein. 

5. Settling Defendant shall, at least 60 Days prior to any Transfer of the Property, give 

written notice: (a) to the transferee regarding the Consent Decree and any Institutional Controls on 

the Property; and (b) to EPA regarding the proposed Transfer, including the name and address of 
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the transferee and the date on which the transferee was notified of the Consent Decree and any 

Institutional Controls.   

6. In the event of any Transfer of the Property, unless the United States otherwise 

consents in writing, Settling Defendant shall continue to comply with his obligations under the 

Consent Decree. 

VI. ACCESS, SITE ASSESSMENT, USE RESTRICTIONS,  
AND ENVIRONMENTAL COVENANT 

7. Access. Settling Defendant shall provide the United States and its representatives, 

contractors, and subcontractors, with access at all reasonable times to the Property, or such other 

real property, to conduct any activity relating to response actions at the Site, including, but not 

limited to, the following activities: 

a. Monitoring, investigation, removal, remedial, or other activities at the Site; 

b. Verifying any data or information submitted to the United States; 

c. Conducting investigations regarding contamination at or near the Site; 

d. Obtaining samples; 

e. Assessing the need for, planning, or implementing response actions at or near 

the Site; 

f. Inspecting and copying records, operating logs, contracts, or other documents 

maintained or generated by Settling Defendant or his agents that relate to the release or threatened 

release of hazardous substances and/or any response action at the Site; 

g. Assessing compliance by Settling Defendant; 

h. Determining whether the Site or other real property is being used in a manner 

that is prohibited or restricted, or that may need to be prohibited or restricted under the Consent 

Decree; and  
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i. Implementing, monitoring, maintaining, reporting on, and enforcing any 

Institutional Controls. 

8. Site Assessment. The Settling Defendant shall conduct a Phase II Environmental Site 

Assessment of the Property, in accordance with ASTM E1903, Standard Practice for Environmental 

Site Assessments: Phase II Environmental Site Assessment Process, prior to conducting any 

activities that may disturb soil on the Property to determine if contamination on the Property poses 

a threat to human health or the environment. 

9. Use Restrictions. Commencing on the date of lodging of the Consent Decree, and 

continuing thereafter, Settling Defendant shall not use the Property in any manner that EPA 

determines will interfere with or adversely affect the implementation, integrity, or protectiveness of 

any removal or remedial measures performed and to be performed at the Site. The restrictions shall 

include, but not be limited to, the following: 

a. Cap Restrictions. Any future activity on the Capped Area shall be performed 

with the proper precautions to prevent any release of the lead contaminated soil there, and to 

prevent human exposure to the lead contaminated soil. 

b. Property Restrictions. Except as may be approved by EPA in advance and in 

writing, the Property shall not be used in any manner inconsistent with the Cap Restrictions and the 

Environmental Covenant. Uses consistent with the Environmental Covenant and the Cap 

Restrictions include, but are not limited to, paving over the Capped Area for use as a parking lot 

and installing a concrete slab over the Capped Area to build upon, except to the extent that any such 

proposed use involves excavation of the Capped Area. 

c. Settling Defendant shall provide EPA with 120 Day’s advance written notice 

of any proposal to use or perform any work on the Property in a manner that has the potential to: (i) 

affect the Capped Area, (ii) impede the implementation of any response action, or (iii) cause any 
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change which could affect the protectiveness, permanence, or functional integrity of any response 

action.   

10. Environmental Covenant.   

a. Within 15 Days after the Effective Date, Settling Defendant shall execute and 

record an Environmental Covenant in substantially the same form as Appendix B to this Consent 

Decree in the appropriate land records office.   

b. Within 30 Days after recording the Environmental Covenant, Settling 

Defendant shall provide EPA with a certified copy of the original recorded Environmental 

Covenant showing the clerk’s recording stamps.  

11. If EPA determines that additional Institutional Controls in the form of state or local 

laws, regulations, ordinances, zoning restrictions, or other governmental controls are needed at or in 

connection with the Site, Settling Defendant shall cooperate with EPA’s efforts to secure and 

ensure compliance with such governmental controls. 

12. Notwithstanding any provision of this Consent Decree, the United States retains all 

of its access authorities and rights, as well as all of its rights to require Institutional Controls, 

including enforcement authorities related thereto, under CERCLA, RCRA, and any other applicable 

statute or regulation.  

VII.  FAILURE TO COMPLY WITH CONSENT DECREE 

13. Stipulated Penalty. 

a. If Settling Defendant fails to comply with the provisions herein, Settling 

Defendant shall be in violation of this Consent Decree and shall pay, as a stipulated penalty, $500 

per violation per Day until Settling Defendant comes into compliance.  
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b. Stipulated penalties are due and payable within 30 Days after the date of the 

demand for payment of the penalties by EPA. All payments to EPA under this Paragraph shall be 

identified as “stipulated penalties” and shall be made by Fedwire Electronic Funds Transfer to: 

  Federal Reserve Bank of New York 
ABA  =  021030004 
Account = 68010727 
SWIFT address = FRNYUS33 
33 Liberty Street 
New York NY 10045 
Field Tag 4200 of the Fedwire message should read “D 68010727 Environmental 
Protection Agency” 
 

and shall reference the CDCS Number, Site/Spill ID Number 03-EN, and DOJ Case Number 90-11-

3-10712/2. 

c. At the time of payment, Settling Defendant shall send notice that payment 

has been made to EPA and DOJ in accordance with Section XIV (Notices and Submissions), and to 

the EPA Cincinnati Finance Office by email at acctsreceivable.cinwd@epa.gov, or by mail to: 

EPA Cincinnati Finance Office 
26 Martin Luther King Drive 
Cincinnati, Ohio 45268 
 

Such notice shall reference the CDCS Number, Site/Spill ID Number 03-EN, and DOJ Case 

Number 90-11-3-10712/2. 

d. Penalties shall accrue as provided in this Paragraph regardless of whether 

EPA has notified Settling Defendant of the violation or made a demand for payment, but need only 

be paid upon demand. All penalties shall begin to accrue on the day a violation occurs, and shall 

continue to accrue through the final day of correction of the noncompliance or completion of the 

activity. Nothing in this Consent Decree shall prevent the simultaneous accrual of separate penalties 

for separate violations of this Consent Decree.  

Case 1:17-cv-00007-JPJ-PMS   Document 2-1   Filed 03/13/17   Page 11 of 99   Pageid#: 23



10 
 

14. If the United States brings a successful action to enforce this Consent Decree against 

Settling Defendant, Settling Defendant shall reimburse the United States for all costs of such action, 

including but not limited to costs of attorney time. 

15. Payments made under this Section shall be in addition to any other remedies or 

sanctions available to Plaintiff by virtue of Settling Defendant’s failure to comply with the 

requirements of this Consent Decree. 

16. Notwithstanding any other provision of this Section, the United States may, in its 

unreviewable discretion, waive payment of any portion of the stipulated penalties that have accrued 

pursuant to this Consent Decree. Payment of stipulated penalties shall not excuse Settling 

Defendant from performance of any other requirements of this Consent Decree. 

17. Stipulated penalties shall continue to accrue as provided in Paragraph 13.d. during 

any Dispute Resolution, but need not be paid until the following:  

a. If the dispute is resolved by agreement or by a decision of EPA that is not 

appealed to the Court, Settling Defendant shall pay accrued penalties determined to be owing, 

together with interest, to the United States within 30 Days of the effective date of the agreement or 

the receipt of EPA’s decision. 

b. If the dispute is appealed to the Court and the United States prevails in whole 

or in part, Settling Defendant shall pay all accrued penalties determined by the Court to be owing, 

together with interest, within 60 Days of receiving the Court’s decision or order, except as provided 

in subparagraph c, below. 

c. If any Party appeals the District Court’s decision, Settling Defendant shall 

pay all accrued penalties determined to be owing, together with interest, within 15 Days of 

receiving the final appellate court decision. 
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VIII.  DISPUTE RESOLUTION 

18. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree. Settling Defendant’s failure to seek resolution of a 

dispute under this Section shall preclude Settling Defendant from raising any such issue as a 

defense to an action by the United States to enforce any obligation of Settling Defendant arising 

under this Decree.   

19. Informal Dispute Resolution. Any dispute subject to Dispute Resolution under this 

Consent Decree shall first be the subject of informal negotiations. The dispute shall be considered 

to have arisen when Settling Defendant sends the United States a written Notice of Dispute.  Such 

Notice of Dispute shall state clearly the matter in dispute. The period of informal negotiations shall 

not exceed 20 Days from the date the dispute arises, unless that period is modified by written 

agreement. If the Parties cannot resolve a dispute by informal negotiations, then the position 

advanced by the United States shall be considered binding unless, within 15 Days after the 

conclusion of the informal negotiation period, Settling Defendant invokes formal dispute resolution 

procedures as set forth below. 

20. Formal Dispute Resolution. Settling Defendant shall invoke formal dispute 

resolution procedures, within the time period provided in the preceding Paragraph, by serving on 

the United States a written Statement of Position regarding the matter in dispute. The Statement of 

Position shall include, but need not be limited to, any factual data, analysis, or opinion supporting 

Settling Defendant’s position and any supporting documentation relied upon by Settling Defendant. 

21. The United States shall serve its Statement of Position within 45 Days of receipt of 

Settling Defendant’s Statement of Position. The United States’ Statement of Position shall include, 

but need not be limited to, any factual data, analysis, or opinion supporting that position and any 
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supporting documentation relied upon by the United States. The United States’ Statement of 

Position shall be binding on Settling Defendant, unless Settling Defendant files a motion for 

judicial review of the dispute in accordance with the following Paragraph. 

22. Settling Defendant may seek judicial review of the dispute by filing with the Court 

and serving on the United States, in accordance with Section XIV (Notices and Submissions), a 

motion requesting judicial resolution of the dispute. The motion must be filed within ten Days of 

receipt of the United States’ Statement of Position pursuant to the preceding Paragraph. The motion 

shall contain a written statement of Settling Defendant’s position on the matter in dispute, including 

any supporting factual data, analysis, opinion, or documentation, and shall set forth the relief 

requested and any schedule within which the dispute must be resolved for orderly implementation 

of the Consent Decree. 

23. The United States shall respond to Settling Defendant’s motion within the time 

period allowed by the Local Rules of this Court. Settling Defendant may file a reply memorandum, 

to the extent permitted by the Local Rules. 

24. Standard of Review 

a. Disputes Concerning Matters Accorded Record Review. Except as otherwise 

provided in this Consent Decree, in any dispute brought under Paragraph 20 pertaining to disputes 

that are accorded review on the administrative record under applicable principles of administrative 

law, Settling Defendant shall have the burden of demonstrating, based on the administrative record, 

that the position of the United States is arbitrary and capricious or otherwise not in accordance with 

law. 

b. Other Disputes. Except as otherwise provided in this Consent Decree, in any 

other dispute brought under Paragraph 20, Settling Defendant shall bear the burden of 
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demonstrating that his position complies with this Consent Decree and better furthers the objectives 

of the Consent Decree. 

25. The invocation of dispute resolution procedures under this Section shall not, by 

itself, extend, postpone, or affect in any way any obligation of Settling Defendant under this 

Consent Decree, unless and until final resolution of the dispute so provides. Stipulated penalties 

with respect to the disputed matter shall continue to accrue from the first day of noncompliance, but 

payment shall be stayed pending resolution of the dispute as provided in Paragraph 17. If Settling 

Defendant does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as 

provided in Section VII (Failure to Comply With Consent Decree). 

IX. COVENANTS NOT TO SUE BY UNITED STATES 

26. Except as specifically provided in Section X (Reservation of Rights by United 

States), the United States covenants not to sue or to take administrative action against Settling 

Defendant pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), with 

regard to the Site. These covenants not to sue are conditioned upon the satisfactory performance by 

Settling Defendant of his obligations under this Consent Decree. These covenants not to sue extend 

only to Settling Defendant and do not extend to any other person.  

X. RESERVATION OF RIGHTS BY UNITED STATES 

27. The United States reserves, and this Consent Decree is without prejudice to, all 

rights against Settling Defendant with respect to all matters not expressly included within the 

Covenants Not to Sue by United States in Paragraph 26. Notwithstanding any other provision of 

this Consent Decree, the United States reserves all rights against Settling Defendant with respect to:  

a. liability for failure of Settling Defendant to meet a requirement of this 

Consent Decree; 

b. criminal liability;  
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c. liability for damages for injury to, destruction of, or loss of natural resources, 

and for the costs of any natural resource damage assessments;  

d. liability based on the ownership or operation of the Site by Settling 

Defendant when such ownership or operation commences after signature of this Consent Decree by 

Settling Defendant; 

e. liability based on Settling Defendant’s transportation, treatment, storage, or 

disposal, or arrangement for transportation, treatment, storage, or disposal of a Waste Material at or 

in connection with the Site, after signature of this Consent Decree by Settling Defendant; and 

f. liability arising from the past, present, or future disposal, release or threat of 

release of a Waste Material outside of the Site. 

XI. COVENANTS NOT TO SUE BY DEFENDANT 

28. Settling Defendant covenants not to sue, and agrees not to assert any claims or cause 

of action against the United States or its contractors or employees with respect to the Site and this 

Consent Decree, including but not limited to: 

a. any direct or indirect claim for reimbursement from the Hazardous Substance 

Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. 

§§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;  

b. any claim arising out of response actions at or in connection with the Site, 

including any claim under the United States Constitution, the Virginia Constitution, the Tucker Act, 

28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common 

law; or 

c. any claim pursuant to Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 

or 9613, Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), or state law relating to the Site. 
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29. Except as provided in Paragraph 31 (claims against other PRPs) and Paragraph 35 

(res judicata and other defenses), the covenants in this Section shall not apply in the event the 

United States brings a cause of action or issues an order pursuant to any of the reservations in 

Section X (Reservations of Rights by United States), other than in Paragraph 27.a. (liability for 

failure to meet a requirement of the Consent Decree) or 27.b. (criminal liability), but only to the 

extent that Settling Defendant’s claims arise from the same response action or response costs that 

the United States is seeking pursuant to the applicable reservation. 

30. Nothing in this Consent Decree shall be deemed to constitute approval or 

preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 

40 C.F.R. 300.700(d). 

31. Settling Defendant agrees not to assert any claims and to waive all claims or causes 

of action (including but not limited to claims or causes of action under Sections 107(a) and 113 of 

CERCLA) that they may have for response costs relating to the Site against any other person who is 

a potentially responsible party under CERCLA at the Site. This waiver shall not apply with respect 

to any defense, claim, or cause of action that Settling Defendant may have against any person if 

such person asserts a claim or cause of action relating to the Site against Settling Defendant. 

XII. EFFECT OF SETTLEMENT/CONTRIBUTION 

32. Except as provided in Paragraph 31 (claims against other PRPs), nothing in this 

Consent Decree shall be construed to create any rights in, or grant any cause of action to, any 

person not a Party to this Consent Decree. Except as provided in Paragraph 31 (claims against other 

PRPs), each of the Parties expressly reserves any and all rights (including, but not limited to, under 

Section 113 of CERCLA, 42 U.S.C. § 9613), defenses, claims, demands, and causes of action 

which it may have with respect to any matter, transaction, or occurrence relating in any way to the 

Site against any person not a Party hereto. Nothing in this Consent Decree diminishes the right of 
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the United States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2) 

and (3), to pursue any such persons to obtain additional response costs or response action and to 

enter into settlements that give rise to contribution protection pursuant to Section 113(f)(2).  

33. The Parties agree, and by entering this Consent Decree this Court finds, that this 

Consent Decree constitutes a judicially-approved settlement for purposes of Section 113(f)(2) of 

CERCLA, 42 U.S.C. § 9613(f)(2), and that Settling Defendant is entitled, as of the Effective Date, 

to protection from contribution actions or claims as provided by Section 113(f)(2) of CERCLA, or 

as may be otherwise provided by law, for “matters addressed” in this Consent Decree. The “matters 

addressed” in this Consent Decree are all response actions taken or to be taken and all response 

costs incurred or to be incurred, at or in connection with the Site, by the United States or any other 

person, except for the State; provided, however, that if the United States exercises rights under the 

reservations in Section X (Reservations of Rights by United States), other than in Paragraphs 27.a. 

(liability for failure to meet a requirement of Consent Decree) or 27.b. (criminal liability), the 

“matters addressed” in this Consent Decree will no longer include those response costs or response 

actions that are within the scope of the exercised reservation. 

34. Settling Defendant shall, with respect to any suit or claim brought by him for matters 

related to this Consent Decree, notify EPA and DOJ in writing no later than 60 Days prior to the 

initiation of such suit or claim.  Settling Defendant also shall, with respect to any suit or claim 

brought against him for matters related to this Consent Decree, notify EPA and DOJ in writing 

within 10 Days after service of the complaint or claim upon him. In addition, Settling Defendant 

shall notify EPA and DOJ within 10 Days after service or receipt of any Motion for Summary 

Judgment, and within 10 Days after receipt of any order from a court setting a case for trial, for 

matters related to this Consent Decree. 
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35. In any subsequent administrative or judicial proceeding initiated by the United States 

for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling 

Defendant shall not assert, and may not maintain, any defense or claim based upon the principles of 

waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses based 

upon any contention that the claims raised by the United States in the subsequent proceeding were 

or should have been brought in the instant case; provided, however, that nothing in this Paragraph 

affects the enforceability of the Covenants Not to Sue by United States set forth in Section IX. 

XIII. CERTIFICATION 

36. Settling Defendant certifies that, to the best of his knowledge and belief, after 

thorough inquiry, he has: not altered, mutilated, discarded, destroyed or otherwise disposed of any 

Records (other than identical copies) relating to his potential liability regarding the Site since the 

earlier of notification of potential liability by the United States or the State or the filing of suit 

against him regarding the Site, and that he has fully complied with any and all EPA requests for 

information, pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 

9622(e). 

XIV. NOTICES AND SUBMISSIONS 

37. Whenever, under the terms of this Consent Decree, notice is required to be given or 

a document is required to be sent by one party to another, it shall be directed to the individuals at 

the addresses specified below, unless those individuals or their successors give notice of a change to 

the other Parties in writing. Written notice as specified in this Section shall constitute complete 

satisfaction of any written notice requirement of the Consent Decree with respect to EPA, DOJ, and 

Settling Defendant, respectively. 
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As to DOJ: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Re: DJ # 90-11-3-10712/2 
 
As to EPA: 
 
Robin Eiseman, Esq. 
Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region III 
1650 Arch Street, Mail Code 3RC41 
Philadelphia, PA 19103  
 
As to Settling Defendant: 
Mark D. Miller 
Dubeck & Miller LLC 
P.O. Box 1584 
Morristown, NJ 07963 
 

XV. RETENTION OF JURISDICTION 

38. This Court shall retain jurisdiction over this matter for the purpose of interpreting 

and enforcing the terms of this Consent Decree. 

XVI. INTEGRATION/APPENDICES 

39. This Consent Decree and its appendices constitute the final, complete and exclusive 

agreement and understanding between the Parties with respect to the settlement embodied in this 

Consent Decree. The Parties acknowledge that there are no representations, agreements, or 

understandings relating to the settlement other than those expressly contained in this Consent 

Decree. The following appendices are attached to and incorporated into this Consent Decree:   

Appendix A: Site Map, including the Capped Area 
 

Appendix B: Environmental Covenant 
 

Appendix C: Declaration of Michael Cosola 
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XVII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

40. This Consent Decree shall be lodged with the Court for a period of not less than 30 

Days for public notice and comment. The United States reserves the right to withdraw or withhold 

its consent if the comments regarding the Consent Decree disclose facts or considerations that 

indicate that this Consent Decree is inappropriate, improper, or inadequate. Settling Defendant 

consents to the entry of this Consent Decree without further notice. 

41. If for any reason this Court should decline to approve this Consent Decree in the 

form presented, this Consent Decree is voidable at the sole discretion of any Party and the terms of 

the Consent Decree may not be used as evidence in any litigation between the Parties.  

XVIII.  SIGNATORIES/SERVICE 

42. The undersigned representative of Settling Defendant and the Assistant Attorney 

General, Environment and Natural Resources Division, United States Department of Justice 

certifies that he or she is authorized to enter into the terms and conditions of this Consent Decree 

and to execute and bind legally such Party to this document. 

43. Settling Defendant agrees not to oppose entry of this Consent Decree by this Court 

or to challenge any provision of this Consent Decree, unless the United States has notified Settling 

Defendant in writing that it no longer supports entry of the Consent Decree. 

44. Settling Defendant shall identify, on the attached signature page, the name and 

address of an agent who is authorized to accept service of process by mail on his behalf with respect 

to all matters arising under or relating to this Consent Decree. Settling Defendant agrees to accept 

service in that manner and to waive the formal service requirements set forth in Rule 4 of the 

Federal Rules of Civil Procedure and any applicable local rules of this Court, including but not 

limited to, service of a summons. The Parties agree that Settling Defendant need not file an answer 
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to the complaint in this action unless or until the Court expressly declines to enter this Consent 

Decree. 

XIX. FINAL JUDGMENT 

45. Upon entry of this Consent Decree by the Court, this Consent Decree shall constitute 

the final judgment between the United States and Settling Defendant. The Court finds that there is 

no just reason for delay and therefore enters this judgment as a final judgment under Fed. R. Civ. P. 

54 and 58. 

SO ORDERED THIS __ DAY OF _______, 2017. 

 

      ___________________________________ 
      United States District Judge 
      Western District of Virginia 
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.
Michael Cosola

FOR THE UNITED STATES OF AMERICA:

Date B UCE S. GELBER
Deputy Assistant Attorney General
Environment and Natural Resources
Division U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-711

LAURA A. TI~Q11~'
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
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CONSENT DECREE APPENDIX A:  

SITE MAP, INCLUDING THE CAPPED AREA 
United States v. Michael Cosola 
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PARCEL 1A

Capped Area

PARCEL 6
PARCEL 1B

PARCEL 7B

PARCEL 7A

Twin Cities Iron and Metals Site

Source: Esri, DigitalGlobe, GeoEye, i-cubed, USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and the GIS User Community
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CONSENT DECREE APPENDIX B:  
ENVIRONMENTAL COVENANT 

United States v. Michael Cosola  
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UECA ENVIRONMENTAL COVENANT 

 This environmental covenant is made and entered into as of the ___ day of ____ 2017, by 

Michael Cosola, whose address is 6 Liberty Lane, Millstone, NY 08535, as both the Grantor/Owner 

and the Grantee/Holder. The Environmental Protection Agency, whose address is 1650 Arch Street, 

Philadelphia, Pennsylvania 19103, (hereinafter referred to as the "Agency") also joins in this 

environmental covenant. This environmental covenant is executed pursuant to the Virginia Uniform 

Environmental Covenants Act, § 10.1-1238 et seq. of the Code of Virginia (UECA). This 

environmental covenant subjects the Property identified in Paragraph 1 to the activity and use 

limitations in this document.  

1. Property affected. The property affected (Property) by this environmental covenant 

is located along 950-1000 Fairview Street in Bristol, Virginia, and is further described as follows: 

Bristol Tax Parcels 29-9-1B, 29-9-6 and 29-9-7B totaling approximately 2.79 acres and more 

fully described as Parcel 1 in the attached Attachment A. 

 Bristol Tax Parcels 29-9-1A and 29-9-7A totaling 9 acres and more fully described as Parcel 

2 in the attached Attachment A. 

2. Description of Contamination & Remedy. The Twin Cities Iron and Metal Site is 

comprised of multiple parcels, totaling approximately 12 acres, known as Bristol Tax Parcels 29-9-

1A, 29-9-7A, 29-9-6, 29-9-7B and 29-9-1B located in Bristol, Virginia. The Site is the location of a 

former scrap metal and iron yard, whose operations led to widespread lead and PCB contamination 

on the Site. Two removal actions under the Comprehensive Environmental Response, 

Compensation, and Liability Act (“CERCLA”) have been conducted at the Site: 

A. The first removal action took place from 1995-1997, and involved the 

excavation and disposal of soil contaminated by lead and/or PCBs in 37 “hot spots” located near the 

center of operations at the Site. The removal action also included placement of a geotextile and 
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limestone cap over contamination left in place in the area of the Site formerly used for shear 

operations. This cap consisted of a 150-foot long, 15-foot wide segment of woven geotextile fabric 

with an 18-inch layer of crusher run aggregate base course placed above the geotextile. See 

Attachment B (Feb. 1997 Closure Report – Implementation of Total Lead and PCB Removal Plan 

for Twin City Iron & Metal). The Administrative Record for the 1995-1997 removal action at the 

Site is located at: 

US EPA Region III, Sixth Floor Docket Room 
1650 Arch Street, 6th Floor 
Philadelphia, Pennsylvania 19103 
(215) 814-3024 
 

B. The second removal action took place from 2009-2010, and involved the 

excavation and disposal of soil contaminated by lead and/or PCBs in an area of the Site adjacent to 

Beaver Creek not previously addressed by the first removal action. The removal action also 

included placement of orange hi-vis fencing and geo-tech liner over known areas of remaining 

contamination, capped with at least two feet of clean fill. See Attachment C (Federal On-Scene 

Coordinator’s After Action Report for Twin City Iron & Metal Site, Bristol, Washington County, 

Virginia Oct. 28, 2009 to April 2, 2010). The Administrative Record for the 2009-2010 removal 

action at the Site is located at:  

US EPA Region III, Sixth Floor Docket Room 
1650 Arch Street, 6th Floor 
Philadelphia, Pennsylvania 19103 
(215) 814-3024 
 
 

3. Activity & Use Limitations. The Property is subject to the following activity and 

use limitations, which shall run with the land and become binding on Grantor(s) and any 

successors, assigns, tenants, agents, employees, and other persons under its control, until such time 

as this covenant may terminate as provided by law: 

A. Cap Restrictions 
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 Any future activity on the Capped Area of the Property delineated on the Site Map 

(Attachment D) should be performed with the proper precautions to prevent any release of the lead 

contaminated soil there, and to prevent human exposure to the lead contaminated soil. 

In a clockwise direction, the area remediated approximately includes: 

36°36’14.37”N; 82°10’21.44”W 
 
36°36’13.96”N; 82°10’20.79”W 
 
36°36’12.53”N; 82°10’20.60”W 
 
36°36’10.42”N; 82°10’22.68”W 
 
36°36’10.14”N; 82°10’23.51”W 
 
36°36’10.84”N; 82°10’24.14”W 
 

B. Property Restrictions 

 Except as may be approved by the EPA in advance and in writing, the Property shall not be 

used in any manner inconsistent with this Environmental Covenant. Uses consistent with the 

Environmental Covenant and the Cap Restrictions include paving over the Capped Area for use as a 

parking lot and installing a concrete slab over the Capped Area to build upon, except to the extent 

that any such proposed use involves excavation of the Capped Area. 

 EPA shall be provided with one hundred and twenty (120) calendar days advance written 

notice of any proposal to use or perform any work on the Property in a manner that would either 

impede the implementation of any response action, or likely cause any change which could affect 

the protectiveness, permanence, or functional integrity of any response action. The then current 

owner of the Property shall not make, or allow or suffer to be made, any alteration of any kind in, 

to, or about any portion of the Property inconsistent with this Environmental Covenant, unless prior 

written approval has been received from EPA. In addition, the then current owner of the Property 

shall not allow any action of any kind on the Property which would either impede the 
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implementation of any response action or could affect the protectiveness, permanence or functional 

integrity of any response action, unless owner has received prior written approval from EPA. 

 The then current owner of the Property will allow and not impede the operations and 

maintenance of any environmental response action required by EPA to be conducted at the 

Property. 

4. Notice of Limitations in Future Conveyances. Each instrument hereafter 

conveying any interest in the Property subject to this environmental covenant shall contain a notice 

of the activity and use limitations set forth in this environmental covenant and shall provide the 

recorded location of this environmental covenant. 

5. Compliance and Use Reporting. 

A. Starting with January 31st of the year after this environmental covenant is 

recorded and continuing on an annual basis thereafter, the then current owner of the Property shall 

submit, to the Agency, written documentation stating whether or not the activity and use limitations 

in this environmental covenant are being observed. This documentation shall be signed by a 

qualified official of the then current owner of the Property, who has inspected and investigated 

compliance with this environmental covenant. The then current owner shall also submit such 

documentation upon written request by the Agency. 

B. In addition, within 30 days after any of the following events, the then current 

owner of the Property shall submit, to the Agency and the Holder, written documentation describing 

the following: noncompliance with the activity and use limitations in this environmental covenant; 

transfer of the Property; changes in use of the Property; or filing of applications for building permits 

for the Property and any proposals for any site work, if such building or proposed site work will 

affect the contamination on the Property subject to this environmental covenant. 
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6. Access by the Holder and the Agency. In addition to any rights already possessed 

by the Holder and the Agency, this environmental covenant grants to the Holder and the Agency a 

right of reasonable access to the Property in connection with implementation, inspection, or 

enforcement of this environmental covenant.   

7. Subordination. The then-current owner shall provide EPA written notice of the 

pendency of any foreclosure referred to in VA. CODE § 10.1-1245 within seven (7) calendar days 

of becoming aware of such pendency. 

8. Recording & Proof & Notification. 

A. Within 15 days after the date of the Agency's approval of this UECA 

environmental covenant, the Grantor shall record, or cause to be recorded, this environmental 

covenant with the Clerk of the Circuit Court for each locality wherein the Property is located. The 

Grantor shall likewise record, or cause to be recorded, any amendment, assignment, or termination 

of this UECA environmental covenant with the applicable Clerk(s) of the Circuit Court within 90 

days of their execution. Any UECA environmental covenant, amendment, assignment, or 

termination recorded outside of these periods shall be invalid and of no force and effect.  

B. The Grantor shall send a file-stamped copy of this environmental covenant, 

and of any amendment, assignment, or termination, to the Holder and the Agency within 30 days of 

recording. Within that time period, the Grantor also shall send a file-stamped copy to the Mayor of 

Bristol, Virginia, 300 Lee Street, Bristol, VA 24201, any persons who are in possession of the 

Property who are not the Grantors, any signatories to this covenant not previously mentioned, and 

any other parties to whom notice is required pursuant to the Uniform Environmental Covenants 

Act.  

9. Termination or Amendment. This environmental covenant is perpetual and runs 

with the land unless terminated or amended (including assignment) in accordance with UECA. 
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10. Enforcement of environmental covenant. This environmental covenant shall be 

enforced in accordance with § 10.1-1247 of the Code of Virginia.   
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ACKNOWLEDGMENTS:  GRANTOR/GRANTEE 
 
 
_________________________________ By (signature): ____________________________ 
Date       
      Name (printed): ____________________________ 
 
      Title: ____________________________ 
 

 

STATE OF NEW JERSEY 

CITY/COUNTY OF ________________________________ 

On this ___ day of _______________, 20__, before me, the undersigned officer, personally 

appeared ______________________ {Grantor/Owner and Grantee/Holder} who acknowledged 

himself/herself to be the person whose name is subscribed to this environmental covenant, and 

acknowledged that s/he freely executed the same for the purposes therein contained. 

In witness whereof, I hereunto set my hand and official seal. 

My commission expires: ___________________________ 

Registration #: __________________________________ 

_____________________________ 

Notary Public 
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ACKNOWLEDGMENTS: AGENCY 

APPROVED by the United States Environmental Protection Agency as required by § 10.1-1238 et 

seq. of the Code of Virginia 

 

_________________________________ By (signature): ____________________________ 
Date       
      Name (printed): ____________________________ 
 
      Title: ____________________________ 
 

 

SEEN AND RECEIVED by the Department of Environmental Quality {if the Department is not the 

Agency or the Holder} 

{INSTRUCTIONS: In accordance with 9VAC15-90-40, notice and payment of a fee to DEQ is 

required for every UECA environmental covenant in Virginia. However, when DEQ is not the Agency 

or Holder, no approval of the UECA document by DEQ is necessary or will be provided.} 

_________________________________ By (signature): ____________________________ 
Date       
      Name (printed): ____________________________ 
 
      Title: ____________________________ 
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ENVIRONMENTAL COVENANT ATTACHMENT A
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ENVIRONMENTAL COVENANT ATTACHMENT D
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PARCEL 1A

Capped Area

PARCEL 6
PARCEL 1B

PARCEL 7B

PARCEL 7A

Twin Cities Iron and Metals Site

Source: Esri, DigitalGlobe, GeoEye, i-cubed, USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and the GIS User Community
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CONSENT DECREE APPENDIX C:  

DECLARATION OF MICHAEL COSOLA  
United States v. Michael Cosola  
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	IN THE UNITED STATES DISTRICT COURT
	FOR THE WESTERN DISTRICT OF VIRGINIA
	ABINGDON DIVISION
	)
	MICHAEL COSOLA,    )
	1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal jurisdiction over Settling Defendant. Solely for the purposes of this Consent Decree a...
	2. This Consent Decree is binding upon the United States, and upon Settling Defendant and his successors and assigns. Any change in ownership or corporate or other legal status, including, but not limited to, any transfer of assets or real or personal...
	3. Unless otherwise expressly provided in this Consent Decree, terms used in this Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to them in CERCLA or in such regulations. Whenever t...
	a. “Capped Area” shall mean the geographic area at which the Site Cap is located, as generally shown on the map included as Appendix A.
	b. “CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9601-9675.
	c. “Consent Decree” shall mean this Consent Decree and all appendices attached hereto. In the event of conflict between this Consent Decree and any appendix, this Consent Decree shall control.
	d. “Day” or “day” shall mean a calendar day. In computing any period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, the period shall run until the close of business of the next working day.
	e. “DOJ” shall mean the United States Department of Justice and its successor departments, agencies, or instrumentalities.
	f. “Effective Date” shall mean the date upon which this Consent Decree is entered by the Court as recorded on the Court docket, or, if the Court instead issues an order approving the Consent Decree, the date such order is recorded on the Court docket.
	g. “Environmental Covenant” shall mean the covenant executed and recorded in compliance with Paragraph 10 in substantially the same form as Appendix B, which shall run with the Property.
	h. “EPA” shall mean the United States Environmental Protection Agency and its successor departments, agencies, or instrumentalities.
	i. “EPA Hazardous Substance Superfund” shall mean the Hazardous Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.
	j. “Institutional Controls” shall mean Proprietary Controls and state or local laws, regulations, ordinances, zoning restrictions, or other governmental controls or notices that: (i) limit land, water, and/or resource use to minimize the potential for...
	k. “Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral or an upper or lower case letter.
	l. “Parties” shall mean the United States and the Settling Defendant.
	m. “Plaintiff” shall mean the United States.
	n. “Property” shall mean that portion of the Site consisting of Bristol Tax Parcels 29-9-1A, 29-9-7A, 29-9-6, 29-9-7B and 29-9-1B.
	o. “Proprietary Controls” shall mean the Environmental Covenant and any other easements or covenants running with the land that (i) limit land, water, or resource use and/or provide access rights and (ii) are created pursuant to common law or statutor...
	p. “RCRA” shall mean the Solid Waste Disposal Act, 42 U.S.C. §§ 6901-6992 (also known as the Resource Conservation and Recovery Act).
	q. “Section” shall mean a portion of this Consent Decree identified by a Roman numeral.
	r. “Settling Defendant” shall mean Michael Cosola.
	s. “Site” shall mean the Twin Cities Iron and Metal Superfund Site, encompassing approximately 12 acres, located along 950-1000 Fairview Street in Bristol, Virginia, and generally shown on the map included as Appendix A. The Site includes the Property.
	t. “Site Cap” shall mean the geotextile materials placed on the Site as part of the removal action, as well as the engineered soil backfill materials which cover and protect the underlying geotextiles on the Site.
	u. “State” shall mean the Commonwealth of Virginia.
	v. “Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a security interest in, or where used as a noun, a sale, assignment, conveyance, or other disposition of any interest by operation of law or otherwise.
	w. “United States” shall mean the United States of America and each department, agency, and instrumentality of the United States, including EPA.
	x. “Waste Material” shall mean (i) any “hazardous substance” under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (ii) any pollutant or contaminant under Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); and (iii) any “solid waste” under Section 1004...

	4. Commencing on the Effective Date of this Consent Decree and continuing thereafter, Settling Defendant shall not Transfer the Property unless he has complied with all of the requirements of Paragraph 10 in the time and manner required therein.
	5. Settling Defendant shall, at least 60 Days prior to any Transfer of the Property, give written notice: (a) to the transferee regarding the Consent Decree and any Institutional Controls on the Property; and (b) to EPA regarding the proposed Transfer...
	6. In the event of any Transfer of the Property, unless the United States otherwise consents in writing, Settling Defendant shall continue to comply with his obligations under the Consent Decree.
	7. Access. Settling Defendant shall provide the United States and its representatives, contractors, and subcontractors, with access at all reasonable times to the Property, or such other real property, to conduct any activity relating to response acti...
	a. Monitoring, investigation, removal, remedial, or other activities at the Site;
	b. Verifying any data or information submitted to the United States;
	c. Conducting investigations regarding contamination at or near the Site;
	d. Obtaining samples;
	e. Assessing the need for, planning, or implementing response actions at or near the Site;
	f. Inspecting and copying records, operating logs, contracts, or other documents maintained or generated by Settling Defendant or his agents that relate to the release or threatened release of hazardous substances and/or any response action at the Site;
	g. Assessing compliance by Settling Defendant;
	h. Determining whether the Site or other real property is being used in a manner that is prohibited or restricted, or that may need to be prohibited or restricted under the Consent Decree; and
	i. Implementing, monitoring, maintaining, reporting on, and enforcing any Institutional Controls.

	8. Site Assessment. The Settling Defendant shall conduct a Phase II Environmental Site Assessment of the Property, in accordance with ASTM E1903, Standard Practice for Environmental Site Assessments: Phase II Environmental Site Assessment Process, pri...
	9. Use Restrictions. Commencing on the date of lodging of the Consent Decree, and continuing thereafter, Settling Defendant shall not use the Property in any manner that EPA determines will interfere with or adversely affect the implementation, integr...
	a. Cap Restrictions. Any future activity on the Capped Area shall be performed with the proper precautions to prevent any release of the lead contaminated soil there, and to prevent human exposure to the lead contaminated soil.
	b. Property Restrictions. Except as may be approved by EPA in advance and in writing, the Property shall not be used in any manner inconsistent with the Cap Restrictions and the Environmental Covenant. Uses consistent with the Environmental Covenant a...
	c. Settling Defendant shall provide EPA with 120 Day’s advance written notice of any proposal to use or perform any work on the Property in a manner that has the potential to: (i) affect the Capped Area, (ii) impede the implementation of any response ...

	10. Environmental Covenant.
	a. Within 15 Days after the Effective Date, Settling Defendant shall execute and record an Environmental Covenant in substantially the same form as Appendix B to this Consent Decree in the appropriate land records office.
	b. Within 30 Days after recording the Environmental Covenant, Settling Defendant shall provide EPA with a certified copy of the original recorded Environmental Covenant showing the clerk’s recording stamps.

	11. If EPA determines that additional Institutional Controls in the form of state or local laws, regulations, ordinances, zoning restrictions, or other governmental controls are needed at or in connection with the Site, Settling Defendant shall cooper...
	12. Notwithstanding any provision of this Consent Decree, the United States retains all of its access authorities and rights, as well as all of its rights to require Institutional Controls, including enforcement authorities related thereto, under CERC...
	13. Stipulated Penalty.
	a. If Settling Defendant fails to comply with the provisions herein, Settling Defendant shall be in violation of this Consent Decree and shall pay, as a stipulated penalty, $500 per violation per Day until Settling Defendant comes into compliance.
	b. Stipulated penalties are due and payable within 30 Days after the date of the demand for payment of the penalties by EPA. All payments to EPA under this Paragraph shall be identified as “stipulated penalties” and shall be made by Fedwire Electronic...
	c. At the time of payment, Settling Defendant shall send notice that payment has been made to EPA and DOJ in accordance with Section XIV (Notices and Submissions), and to the EPA Cincinnati Finance Office by email at acctsreceivable.cinwd@epa.gov, or ...
	d. Penalties shall accrue as provided in this Paragraph regardless of whether EPA has notified Settling Defendant of the violation or made a demand for payment, but need only be paid upon demand. All penalties shall begin to accrue on the day a violat...

	14. If the United States brings a successful action to enforce this Consent Decree against Settling Defendant, Settling Defendant shall reimburse the United States for all costs of such action, including but not limited to costs of attorney time.
	15. Payments made under this Section shall be in addition to any other remedies or sanctions available to Plaintiff by virtue of Settling Defendant’s failure to comply with the requirements of this Consent Decree.
	16. Notwithstanding any other provision of this Section, the United States may, in its unreviewable discretion, waive payment of any portion of the stipulated penalties that have accrued pursuant to this Consent Decree. Payment of stipulated penalties...
	17. Stipulated penalties shall continue to accrue as provided in Paragraph 13.d. during any Dispute Resolution, but need not be paid until the following:
	a. If the dispute is resolved by agreement or by a decision of EPA that is not appealed to the Court, Settling Defendant shall pay accrued penalties determined to be owing, together with interest, to the United States within 30 Days of the effective d...
	b. If the dispute is appealed to the Court and the United States prevails in whole or in part, Settling Defendant shall pay all accrued penalties determined by the Court to be owing, together with interest, within 60 Days of receiving the Court’s deci...
	c. If any Party appeals the District Court’s decision, Settling Defendant shall pay all accrued penalties determined to be owing, together with interest, within 15 Days of receiving the final appellate court decision.

	18. Unless otherwise expressly provided for in this Consent Decree, the dispute resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising under or with respect to this Consent Decree. Settling Defendant’s failu...
	19. Informal Dispute Resolution. Any dispute subject to Dispute Resolution under this Consent Decree shall first be the subject of informal negotiations. The dispute shall be considered to have arisen when Settling Defendant sends the United States a ...
	20. Formal Dispute Resolution. Settling Defendant shall invoke formal dispute resolution procedures, within the time period provided in the preceding Paragraph, by serving on the United States a written Statement of Position regarding the matter in di...
	21. The United States shall serve its Statement of Position within 45 Days of receipt of Settling Defendant’s Statement of Position. The United States’ Statement of Position shall include, but need not be limited to, any factual data, analysis, or opi...
	22. Settling Defendant may seek judicial review of the dispute by filing with the Court and serving on the United States, in accordance with Section XIV (Notices and Submissions), a motion requesting judicial resolution of the dispute. The motion must...
	23. The United States shall respond to Settling Defendant’s motion within the time period allowed by the Local Rules of this Court. Settling Defendant may file a reply memorandum, to the extent permitted by the Local Rules.
	24. Standard of Review
	a. Disputes Concerning Matters Accorded Record Review. Except as otherwise provided in this Consent Decree, in any dispute brought under Paragraph 20 pertaining to disputes that are accorded review on the administrative record under applicable princip...
	b. Other Disputes. Except as otherwise provided in this Consent Decree, in any other dispute brought under Paragraph 20, Settling Defendant shall bear the burden of demonstrating that his position complies with this Consent Decree and better furthers ...

	25. The invocation of dispute resolution procedures under this Section shall not, by itself, extend, postpone, or affect in any way any obligation of Settling Defendant under this Consent Decree, unless and until final resolution of the dispute so pro...
	26. Except as specifically provided in Section X (Reservation of Rights by United States), the United States covenants not to sue or to take administrative action against Settling Defendant pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9...
	27. The United States reserves, and this Consent Decree is without prejudice to, all rights against Settling Defendant with respect to all matters not expressly included within the Covenants Not to Sue by United States in Paragraph 26. Notwithstanding...
	a. liability for failure of Settling Defendant to meet a requirement of this Consent Decree;
	b. criminal liability;
	c. liability for damages for injury to, destruction of, or loss of natural resources, and for the costs of any natural resource damage assessments;
	d. liability based on the ownership or operation of the Site by Settling Defendant when such ownership or operation commences after signature of this Consent Decree by Settling Defendant;
	e. liability based on Settling Defendant’s transportation, treatment, storage, or disposal, or arrangement for transportation, treatment, storage, or disposal of a Waste Material at or in connection with the Site, after signature of this Consent Decre...
	f. liability arising from the past, present, or future disposal, release or threat of release of a Waste Material outside of the Site.

	28. Settling Defendant covenants not to sue, and agrees not to assert any claims or cause of action against the United States or its contractors or employees with respect to the Site and this Consent Decree, including but not limited to:
	a. any direct or indirect claim for reimbursement from the Hazardous Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;
	b. any claim arising out of response actions at or in connection with the Site, including any claim under the United States Constitution, the Virginia Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, a...
	c. any claim pursuant to Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 or 9613, Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), or state law relating to the Site.

	29. Except as provided in Paragraph 31 (claims against other PRPs) and Paragraph 35 (res judicata and other defenses), the covenants in this Section shall not apply in the event the United States brings a cause of action or issues an order pursuant to...
	30. Nothing in this Consent Decree shall be deemed to constitute approval or preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 300.700(d).
	31. Settling Defendant agrees not to assert any claims and to waive all claims or causes of action (including but not limited to claims or causes of action under Sections 107(a) and 113 of CERCLA) that they may have for response costs relating to the ...
	32. Except as provided in Paragraph 31 (claims against other PRPs), nothing in this Consent Decree shall be construed to create any rights in, or grant any cause of action to, any person not a Party to this Consent Decree. Except as provided in Paragr...
	33. The Parties agree, and by entering this Consent Decree this Court finds, that this Consent Decree constitutes a judicially-approved settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and that Settling Defendant is enti...
	34. Settling Defendant shall, with respect to any suit or claim brought by him for matters related to this Consent Decree, notify EPA and DOJ in writing no later than 60 Days prior to the initiation of such suit or claim.  Settling Defendant also shal...
	35. In any subsequent administrative or judicial proceeding initiated by the United States for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling Defendant shall not assert, and may not maintain, any defense ...
	36. Settling Defendant certifies that, to the best of his knowledge and belief, after thorough inquiry, he has: not altered, mutilated, discarded, destroyed or otherwise disposed of any Records (other than identical copies) relating to his potential l...
	37. Whenever, under the terms of this Consent Decree, notice is required to be given or a document is required to be sent by one party to another, it shall be directed to the individuals at the addresses specified below, unless those individuals or th...
	38. This Court shall retain jurisdiction over this matter for the purpose of interpreting and enforcing the terms of this Consent Decree.
	39. This Consent Decree and its appendices constitute the final, complete and exclusive agreement and understanding between the Parties with respect to the settlement embodied in this Consent Decree. The Parties acknowledge that there are no represent...
	40. This Consent Decree shall be lodged with the Court for a period of not less than 30 Days for public notice and comment. The United States reserves the right to withdraw or withhold its consent if the comments regarding the Consent Decree disclose ...
	41. If for any reason this Court should decline to approve this Consent Decree in the form presented, this Consent Decree is voidable at the sole discretion of any Party and the terms of the Consent Decree may not be used as evidence in any litigation...
	42. The undersigned representative of Settling Defendant and the Assistant Attorney General, Environment and Natural Resources Division, United States Department of Justice certifies that he or she is authorized to enter into the terms and conditions ...
	43. Settling Defendant agrees not to oppose entry of this Consent Decree by this Court or to challenge any provision of this Consent Decree, unless the United States has notified Settling Defendant in writing that it no longer supports entry of the Co...
	44. Settling Defendant shall identify, on the attached signature page, the name and address of an agent who is authorized to accept service of process by mail on his behalf with respect to all matters arising under or relating to this Consent Decree. ...
	45. Upon entry of this Consent Decree by the Court, this Consent Decree shall constitute the final judgment between the United States and Settling Defendant. The Court finds that there is no just reason for delay and therefore enters this judgment as ...
	1. Property affected. The property affected (Property) by this environmental covenant is located along 950-1000 Fairview Street in Bristol, Virginia, and is further described as follows:
	2. Description of Contamination & Remedy. The Twin Cities Iron and Metal Site is comprised of multiple parcels, totaling approximately 12 acres, known as Bristol Tax Parcels 29-9-1A, 29-9-7A, 29-9-6, 29-9-7B and 29-9-1B located in Bristol, Virginia. T...
	A. The first removal action took place from 1995-1997, and involved the excavation and disposal of soil contaminated by lead and/or PCBs in 37 “hot spots” located near the center of operations at the Site. The removal action also included placement of...
	B. The second removal action took place from 2009-2010, and involved the excavation and disposal of soil contaminated by lead and/or PCBs in an area of the Site adjacent to Beaver Creek not previously addressed by the first removal action. The removal...

	3. Activity & Use Limitations. The Property is subject to the following activity and use limitations, which shall run with the land and become binding on Grantor(s) and any successors, assigns, tenants, agents, employees, and other persons under its c...
	A. Cap Restrictions
	B. Property Restrictions

	4. Notice of Limitations in Future Conveyances. Each instrument hereafter conveying any interest in the Property subject to this environmental covenant shall contain a notice of the activity and use limitations set forth in this environmental covenant...
	5. Compliance and Use Reporting.
	A. Starting with January 31st of the year after this environmental covenant is recorded and continuing on an annual basis thereafter, the then current owner of the Property shall submit, to the Agency, written documentation stating whether or not the ...
	B. In addition, within 30 days after any of the following events, the then current owner of the Property shall submit, to the Agency and the Holder, written documentation describing the following: noncompliance with the activity and use limitations in...

	6. Access by the Holder and the Agency. In addition to any rights already possessed by the Holder and the Agency, this environmental covenant grants to the Holder and the Agency a right of reasonable access to the Property in connection with implement...
	7. Subordination. The then-current owner shall provide EPA written notice of the pendency of any foreclosure referred to in VA. CODE § 10.1-1245 within seven (7) calendar days of becoming aware of such pendency.
	8. Recording & Proof & Notification.
	A. Within 15 days after the date of the Agency's approval of this UECA environmental covenant, the Grantor shall record, or cause to be recorded, this environmental covenant with the Clerk of the Circuit Court for each locality wherein the Property is...
	B. The Grantor shall send a file-stamped copy of this environmental covenant, and of any amendment, assignment, or termination, to the Holder and the Agency within 30 days of recording. Within that time period, the Grantor also shall send a file-stamp...

	9. Termination or Amendment. This environmental covenant is perpetual and runs with the land unless terminated or amended (including assignment) in accordance with UECA.
	10. Enforcement of environmental covenant. This environmental covenant shall be enforced in accordance with § 10.1-1247 of the Code of Virginia.



