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UNITEDR STATES DISTRICT COURT FOR

EASTERN DISTRICT OF CALIFORNIA

Stephen Noret and Rita Kay Noret, Pro Se, Casc No.z Now 121 1-ev-01690-L10-MIS

Haintiff, AMUENDIED COMPLAINT
VS,

United Stales of America.

)
)
)
)
)
)
)
. )
Delendant{s) )
}

I The JURISDICTION in the Unted States District Court Tor Lastern District of Calitornia is established
pursint o IRC § 6532 (a}{ 1) and 26 USCA § 651 1(a). (b) and (¢) (attached). 1'"he PlaintilF s would surmise the
filing requirciients of 1.R.C § 7422(a) were mel through the following six actions with the RS, as the ollice duly
authorized 10 represent the Secretary in these matters, First, e requests for relunds were submitted (o the Internal
Revenue Service (IR S) (sce attached LTR 1053 dated Oct 08, 2009, Aug 19, 2010, and Aug 23, 2010}, Sccond, in
accordance wilh the IRS LTR 1055, timely appeals by the plaintif™s were submiticd through the IRS appellate
process, Third, the IRS Appeals Officer al Ogden. Wah denied the appeals (see attached letier, dated Jan 18, 201 1),
Fourth, the January 18, 2011 deaial letier from the IRS specifically siates that the matter may be pursued hy liling
suit “in cither the United States Digtrict Conrt or the United States Court of Federad Claims.™ Fifth, also in
accordance with the Junuary 18, 2001 TS denial letter, it is stated the Plaintify mnst bring suil wilhin two-years
{from the date on the leiters denying the claim (l'uf'urring lo the attached 1RS 1R 1055), Sixth, ruqui.rcmcnls ol the
IRS January 18, 2011 letler to bring suil within two years of the initial denial leiters has been met. The actions

above establish suhject mater jurisdiction and the RS letter, dated January 18, 2011 expressly wiives soveicign
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immmity by dirccting the Plaintifls to resolve the maiter “in cither the United States Distriel Court or the United
States Court ol Federal Claims,™

2. The Plaintils in this iatter has previously songhi relief from this Court in the initial complaint (casc:
1 1-ev-01690-1.10-MIS) that was [iled on Oct 07,2041, This is an amendment to the initial complaint fited on
October 07, 2011 as is being allowed by Judge Lawrence ). O'Neill's conclusion and vrder, dated February 01,
2002, 10 grant the Governmen('s molion 1o dismiss “WITH LEAVIE TO AMEND,”

3. The United States of America through the Department of Trcasury. Intcrmal Revenue Service disatlowed
the Plaintif"s (Stephen Noret and Rila Kay Norct) submittcd 1040X amended tax claims for the tax years ol 1998,
1999, 2000, 2001, 2002, and 2003, The tax clanng were submitied aller what the [RS claims 1o be the end of the
timely filing period. even though on appeal (o the IRS it was explained by the PlaintifT 1o the RS that the Lilencss ol]
the amended tax returns included o this complaint was o result of a ‘retroactive” Department ol Veterans Aflairs
Service Connecled Disability Award made in May 2008, which made Unilormed Service Retirement Pay tial was
previously tased, now non-taxable. Upon appeal 1o the ERS by the PlaintifTs, the IRS appeals stall quoted 26
USCA $ 6511 1o stale there was a limitation of “only’ 5 tax years that could be corrected in arrcars, Lo support the
IRS disullowance of the PlaintilTs claims Tor smmended taxes {or the tax yeurs [998, 19992000, 2001, 2002, and
2003, The Plaintiltt pointed out to the IRS supervisor in the Appeals OfTice, located at Ogden, U that the
“Transition Rules” of 26 ISCA 651 1(c) (1) state that taxable years before the enactment of ihe aci, which would he
prior to lanuary 1, 20010 were exempt [rom the 5 year limitation, 14 is the Plaintif™s contention that the application
ol 26 LUSCA § 6511(a), (b) and (¢) are nol being properly applied.

4. The Plaintit?™s have IRS Letters 105C dated October 8, 2009 and August 23, 2010 that cover lhc
disallowed nmended tax years 1998, 1999, 2000, 2001, 2002, and 2003, The Plaintifs have met the 2 year timely
submission requirement in order for the Linited States District Court (o consider (his complaint.

5. The Plaintilfs respectiully request the Tolowing RELIERF:

o, Tax your 1998 - $73.00 plus IRS caleulaled inlerest o present as allowed by law
b. Fax year 1999 - $854.00 plus 1RS calenlated interest 1o present as allowed by law

¢, Tax ycar 2000 - $323.00 plus IRS caleulated interest 1o present as allowed by law

Summary of Pleading - 2
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] d. Tax year 2001 - $341.08 plus IRS caleulated interest to present as allowed by law

2 e Tax year 2002 - $300.00 plus TRS caleulated interest to present as allowed hy law

3 . Tux year 2003 - $201.00 plus IRS caleulated interest as allowed by law

4 _ 6. In consideration of the Courls valuable time, both of the PlaintilTs, Rita Norel and Stephen Norelt, filed

5 || Consent 10 Jurisdiction of the Unied States Mugisirate Judge forms. dated 1072172001, The Plaimifls are
6 || resubmitting the Consent to Jurisdiction of the Uniled Siates Magistrale Judge forms, dated 10/2172011 for the
7 || Courts consideration ol assignment ol this case.

8 || Dated 1his 7™ day of Octobur, 2011

Rita I<ay peoret Pro Sc
" 2351 Marris Avenue

Clovis, CA 93611
|2 (209) 617-5489
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andre paul provost, jr., non-resident alien, non-corporate real party E %

C/O EVANGELINA M. VELASCO, NOTARY PRESENTER FEB 09 2012

992 E. NILES

Fresno, California [93720] CLEAK, %. DISTRICT CCURT
EASJE f?s ICT OF CALIFORNIA
BY

DEPUTY CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

ANDRE PAUL PROVOST, IR )
U.S. Trust Account, Counter )  PETITION FOR DECILLARATORY
Claimant (decedent) ) JUDGMENT AND RECORD
VS. )
) Civil Case No. 1:11-¢v-02080-L.JO-DLB
UNITED STATES OF AMERICA )
Plaintiff )
) .
)
) -
)

andre paul, jr.: Provost, Afliant, non-resident)
alien, Real Party in Interest )

PETITION FOR DECLARATORY JUDGMENT AND RECORD

NOW COMES, Counter Claimant’s Petition for Declaratory Judgment under
authority of 28 USC 2201 for A determination on the matter of the UNITED STATES OF
AMERICA versus ANDRE PAUL PROVOST JR., shall he given treatment under the
doctrine of lex locus delicti. The cause of justice as well as regard for the idcals of fair play
require this Petition for Declaratory Judgment be detcrmined immediatcly by the court.

JURISDICTION

Declaratory judgments are provided for by both federal and state law. 28 U.S.C. §§2201-02,

Calif.Code.Civ.P’roc. § 1060-1062.5 (and see also the Uniform Declaratory Judgment Act).

1
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Declaratory judgments permit parties to a controversy to determine rights, duties, obligations or

Status.

The operation of the Declaratory Judgment Act is procedural only. Relief under the Act is

available only il the requisites of junisdiction, in the sensc of a federal right or diversity, provide

foundation for resort to the federal courts. The Declaratory Judgment Act allowed reliel 1o be

given by way ol recognizing the plaintiff's right even though no immediate enforcement of it was
asked. But the requirements of jurisdiction - the limited subject matters which alone Congress had
authorized the District Courts to adjudicate - were not impliedly repealed or modified. Skelly Oil

Co. v. Phillips Petroleum Co., 339 U.S. 667, 70 S.Ct. 8§76, 94 L.Ed. 1194 (1950).

CASE OR CONTROVLERSY

The United States Constitution (Article II1, Section 2} limits the exercise ol the judicial power to

'cases’ and ‘controversies.' The Declaratory Judgment Act in its limitation to 'cases of actual
controversy,' refers to the constitutional provision and is operative only in respect to controversies
which are such in the constitutional sense. A justiciable controversy is thus distinguished {rom a
dif{lerence or dispute of a hypothetical or abstract character; from one that is academic or moot.
‘I'he controversy must be definite and concrete, touching the legal relations of parties having
adversce lcgal interests. It must be a real and substantial controversy admitting of specilic reliel

through a deceree of a conclusive character, as distinguished from an opinion advising what the

law would be upon a hypothetical statc of facts. Actna Life Insurance Co. v. Haworth, 300 U.S.
227,57 8.Ct. 461, 81 L.Iid. 617 (1937). For adjudication ol constitutional issucs 'concrete legal
issucs, presented in actual cases, not abstractions' are requisite. The power of courts to pass upon

the constitutionality of acts of Congress arises only when the interests of litigants require the use

2
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of the judicial authority for their protection against actual interference. A hypothetical threat is not

enough. Uniled Public Workers v. Mitchell, 330 U.S. 75, 67 S.Ct. 556, 91 [..Ed. 754 (1947).

STANDARDS OF REVIEW

A federal district court should, in the exercise of discretion, decline to exereise diversity

jurisdiction over a declaratory judgment action raising issues of state law when those same issues

are being presented contemporaneously to state courts. Provident Tradesmens Bank & Trust

Co.. v. Patterson, 390 1J.S. 102, 88 S.Ct. 733, 19 L.Ed. 2d 936 (1968).

Although Rule 57 of the Federal Rules of Civil Procedure permits declaratory relief although

another adequale remedy cxists, it should not be granted where a special statutory proceeding has
been provided. In cases where a stale criminal prosccution was begun prior to the federal suit, the
same equitable principles relevant to the propriety of an injunction must be taken into
consideration by federal district courts in determining whether to issue a declaratory judgment,
and that where an injunction would be impermissible undcr these principles, declaratory relief

should be denied as well. Katzenbach v. McClung, 379 U.S. 294, 85 8§.C(. 377, 13 L.Ed.2d 290

(1964).

Federal district courls pusscss discrction in determining whether and when to entertain an action
under the Declaratory Judgment Act, cven when the suit otherwise satisfies subject matter
jurisdictional prerequisites. District courts have substantial latitude in deciding whether to stay or
to dismiss a declaratory judgment suit in light of pending state proceedings (and neced not point to
"exceptional circumstances” to justify their actions). The Declaratory Judgment Act is "an

enabling Act, which confers a discretion on the courts rather than an absolute right upon the

3
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litigant." Wilton v. Seven I‘alls Co. U.S. , 5 8.Ct. 2137, 132 L.Ed.2d 214 (1995). The

Declaratory Judgment Act states only that a court may declare the rights and other legal relations
of any intcrested party seeking such declaration. Where it is uncertain that declaratory relief will
benelit the party alleging injury, the court will normally refrain from exercising its equitable

powers.

it is true

LS S A

I, @ man, appearing as andre paul, jr; provost, Affiant, do state that | am over the age of twenty-

one years, competent with first hand knowledge, and that:

JURISDICTION AND VENUE

1. Affiant (non-resident alicn) has out of necessity conducting business as ANDRE
PAUL PROVOST, JR. from time to time.

2. The IMF, diverse from andrc paul, jr; provost and foreign to ANDRE PAUL
PROVOST, JR. also does business within the jurisdiction and venue ol this Court, and
that

3. Jurisdiction is granted o the USDC in this matler, restricted to this petition, by Affiant,
and that

4. The Court is indemnified by the bond of andre paul, jr; provost (Unlimited Indemnity
Bond attached), and that

5. Affiant has the right to pelition for declaratory judgment on issucs related to this

" matter, and that




NS 20 -~ (=) n = w [\ —t

| S N L T A L B L L I L R T O T R I
o~ S L B W N - SN e S Y e W N — O

Case 1:11-cv-020~_JO-DLB Document5 Filed 02/.12 Page 5 of 23

10.

11.

12.

13.

14.

15.

The judgment on this Petition will not harm the puhlic, and that

FACTS
andre paul, jr; provost is a man, sentient being on the land, and that
andre paul, jr; provost has a proprietary right to “ANDRE PAUL PROVOST, JR.”,
and that
andre paul, jr; provost is the only Real Party in Interest, acling as Contributing
Beneficiary (Settlor), who has put any value into ANDRE PAUL PROVOST, JR., and
that
andre paul, jr; provost is the only legitimate claimant to any equity attached to ANDRE
PAUL PROVOST, JR. (see attached UCC-1 Financing Statement), and that
andre paul, jr; provost is entitled to any interpleaded funds relating to ANDRE PAUL

PROVOST, IR., and that

THEREFORE
Affiant denies that the Plaintiff(s) has any proprietary right to “ANDRE PAUL
PROVOST, JR.” and that
The;re is not any evidence that Plaintiff(s) has any proprietary right to “ANDRE PAUL
PROVOST, JR.”, and Affiant believes that not any exists, and that
Affiant denies that the Plaintiff(s) has put any value into ANDRE PAUL PROVOST,
JR., and that
There 15 not any evidence that Plaintiff(s) has put any value into ANDRE PAUL

PROVOST, IR., and Affiant believes that not any exists, and that

5
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16.

17.

18.

19.

20.

21.

22.

Affiant denies that the Plaintiff(s) has any equitable claim to ANDRE PAUL
PROVOST, IR., and that

There i1s not any cvidence that Plaintiff(s) has any cquitable claim to ANDRE PAUL
PROVOST, JR., and Afliant believes that not any exists, and that

Affiant denies that Plaintiff(s} is entitled to any interpleaded funds relating to ANDRE
PAUL PROVOST, JR., and that

There is not any evidence that Plaintiil{s) is entitled to any interplcaded funds relating

to ANDRE PAUL PROVOST, JR., and Affiant believes that not any exists, and that

CAVEAT AND NOTICE
Not withstanding any assumed contracts, implied, constructed, invisible, adhesion,
signed or unsigned, the Plaintiff(s) is in breach of any such alleged contract {or failure

of consideration, and that

PlaintifI{s) is lablc to andre paul, jr; provost for the breach, and that

CONCLUSION
Therefore, Counter Claimant request a declaratory determination on the lollowing; or
in the alternate that this Court ought on its own motion to rule that:
A. andre paul, jr; provost is the only party who has put any value into ANDRE
PAUL PROVOST, JR.. and that
B. andrc paul, jr; provost is entitled to any equity attached to ANDRE PAUT.

PROVOST, JR., and that




O e X 1 N R W N -

PN R R RN NN R R o e e e e e = e
e ~1 O th R W N = O O e ~1 A L N —

Case 1:11-cv-020._JO-DLB Document5 Filed 02.12 Page 7 of 23

C. andre paul, jr; provost is entitled to any interpleaded funds related to ANDRE
PAUIL PROVOST, JR., and that

D. The Plaintift(s) arc barred from any collection of any alleged debts from andre
paul, jr; provost relating to ANDRE PAUL PROVOST, JR., the Plaintiff(s)
having no claim in fact.

E. That this court supports and upholds the Law and the United States
Constitution as Article IIT Section II of the Constitution requires legal standing
be established belore commencement of ANY PROCEEDING.

F. That this court supports and upholds the Law and the United States

Constitution and prior Supreme Court Decisions as The “Supreme Court”

wrotc about the elements of standing: “The requirement of standing, however,

has a core component derived directly from the Constitution. A plaintiff must

allege personal injury fairly traceable to the defendant’s allevedly unlawful

conduct and likely to be redressed by the requested relief.” - Allen v. Wright,

468 U.S. 737, 751 (1984)
This ol course references Article 11T § 2 of the “United States” “Constitution”

which rcquires a plaintiff to present a case or controversy hefore a court may

proceed: “The Judicial powcr shall extend to all cases and controversies.” Ifa
plaintifY Lacks standing, then courts, all courts, are legally/constitutionally
incapable ol procecding because: “courts only adjudicate justiciable
controversies. United States v. Interstate Commerce Commission, 337 U.S.

426 430.




N

A

A =JE - - S T o S

10
11
12
13
14

16
17
18
19
20
21
22
23
24
25
26
27
28

Case 1:11-cv-020._JO-DLB Document5 Filed 02.12 Page 8 of 23

G.  That this court supports and upholds the Law and the United States
Constitution, that Subject matter jurisdiction and in personam jurisdiction docs
have to be established hefore this can court proceeds.

H.  That this court supports and upholds the Law and the United States Constitution
and holds its officers’ to their oaths of office, to California constitution and the
U.S. Constitution before proceeding or 1s there no law and this venue is an
admiralty military trihunal and this court rules on behalf of the plaintiff without
any prool of ¢laim or lorensic evidenec?

. That this court supports and upholds the Law and the United States
Constitution and that Evidence File is easily made available to all parties in a
court casc.

J. That this court supports and upholds thc Law and the United States
Constitution and pursuant to Law, 44 U.S.C. § § 1504-1507 before a private
man {non-resident alien) can be bound by, or adversely effected by a law or
regulation, having gencral applicability to a private citizen, it must be published
in the Federal Register. See Federal Register 2Z Scplember 7, 1943: page
12266 section 404.102.

K. That this court supports and upholds the Law and the United States Constitution
which requires the Plaintifi(s) Delegation of Authority filed and published in the
[Federal Register regarding any claim be submitted belore commencement of
ANY PROCEEDING. (see Exhibit A attached).

L.  That this court supports and upholds thc Law and the United States Constitution,

that UNITED STATES OI' AMERICA a corporation operating in Bankruptey

8
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since 1933, which requires Plaintiff(s) to fill out a Form B-10, signed under
penalty of perjury regarding any Claim to an alleged debt be submitted, before
commencement of ANY PROCEEDINGS.

M. ‘fhat this court supports and upholds the [.aw and the United States Constitution,
which requires the Plaintiff(s) to fill out a IRS Form 4490 Proof of Claim For
Internal Revenue Taxes under penalty of perjury, regarding any allcged debt be
submitted before commencement of ANY PROCEEDINGS.

N.  That this court supports and upholds the T.aw and the United States Constitution
and pursuant to Law, 26 C.F.R. § 301.6501(A)(-1) the Statute of L.imitations
upon ASSESSMENT AND COLLECTION of previously filed rcturns for the
IRS is limited to the previous three (3) vears and such lact should be proven to
the court before commencement of ANY PROCEEDINGS.

O.  That this court supporls and upholds the Law and the United States Constitution
and pursuant to Law, The [Fair Debt Collection Practices Act 15 U.S.C. Chapter
41 § 1692g(a), the deht collector has an obligation to validate any imputed deblts
before commencement of ANY PROCEEDINGS.

. That this court supports and upholds the I.aw and The United States Constitution
and pursuant to Law, 5 U.S.C. §552(a)(6)(a)(i) Plaintiff(s) have no more than
twenty (20) days to respond with proof of claim and all the certified assessment
documecntation required before commencement of ANY PROCEEDINGS.

Q. That this court supports and upholds the Law, The United Statcs Constitution
and Public Policy and pursuant to Public Policy the Plaintifl(s) have a Fiduciary

obligation to certify all doecuments, or have them certified as true and correct,

9
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with FForm 2866 Certificate of Official Record and Form 4340 Certificate of
Assessment, or in the event requested proof of claim documents do not exist,
certify that they don’t with Form 3050, Certificate of Lack of Records as
required by IRM 11.3.6.

That this court supports and upholds the Law and the United States Constitution
and determines that there being no statute, rule, or law empowering lederal
officials to commit the criminal act of trespass, extortion and perjury. Immunity,
so-called absolute or qualified, is unavailablc as a defense of an act which is
clearly unlawful and outside the junisdiction of the United States Corporate
venue without a etter of Marquee and Reprisal.

That this court supports and upholds the Law, the United States Constitution,
and Public Policy and will continuc to MAINTAIN integrity by recognizing that
personal collaleral attacks have been abolished in lederal district courts pursuant
to Law, 11 TUUSC 9014.

‘That this court supports and upholds the I.aw, the United States Constitution and
will maintain that the U.S. Attorncy(s), Department of Justice and the Internal
Revenue Service arc not an exception to the Federal Rules of Civil Procedure
104 and 17 and cannot proceed as a fictitious plaintiff(s). For it is not fair for the
fictitious plainti{I{s) to bc allowed to proceed in this matter with an alleged
claim with no proof and that is not bonded nor surety revealed.

That this court supports and upholds the Law, the United States Constitution and
the Federal Rules of Civil Procedure Rule 11. Which requires no statements,
motions, pleadings, cle. be entered without a Notice of Appearance by

10
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!\.)

Plaintiff(s)’s attorney(s) as ALL pleadings, written motions, and other
paper musl be signed by al least one attorney of record in the attorney's
name and the Department of Justice and United States Attorney(s) Service
are not an exception to rulc.

That this court supports and upholds the Law, the United States Constitution,
that it is already decided, DC (district court) of Pennsylvania, 1964, 229 fed

supp 647. Trinsey vs. Pageliario: “statements of counsel in brief or in argument

are not facts before the court and are thercfore insufficient for a motion to

dismiss or for summary judgment.”

That this court supports and upholds the Law, the United States Constitution,
that it is already decided, see DIVERSIFIED METALS, INC., vs. T-BOW
COMPANY TRUST, INTERNAIL REVENUE SERVICE, AND STEVE
MORGAN, CIVIL NO. 93-405-E-EJL, In THE UNITED STATE DISTRICT
COURT FOR THE DISTRICT OF IDAHO. The United Statcs Attorney,
BETTY RICHARDSON and Trial Attorney, Tax Division, U.S. Department of
Justice RICHARD R. WARD denies the INTERNAL REVENUL SERVICE 1s

an agency of the United States Government

THEREFORE PETITIONER REQUESTS

andrc paul, jr; provost is declared for the Record to he the only party who has put any

value into ANDRE PAUL PROVOST, JR., and that

andre paul, jr; provost is declared for the Record to be the only party entitled to any

cquity attached to ANDRE PAUIL. PROVOST, JR., and that

11
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3. andre paul, jr; provost 1s declared for the Record to be entitled to any interpleaded
funds related to ANDRE PAIUIL. PROVOST, JR., and that

4, The Plaintiff(s) is declared for the Record to be barred from any collection of any

alleged debts from andre paul, jr; provost rclating to ANDRE PAUL PROVOST, JR.,
the Plaintiff(s) having no claim in lact

1, andre paul, jr; provost , on my own unlimited commercial liability do say that I have read the

above Petition and do know the contents to be true, correct, and complete, and not misleading, the

truth, the whole truth, and nothing but the truth, addressing this matter under Threat, Duress, and

==

Coercion.

andre paul jr.; provost, Afliant, non-

assumpsit, real party in interest, non-resident

alien, without the United States.

State of Calilornia County of
FEESND

Subscribed and sworn to (qr affirmed)
Betore e on this £/4_day of S0, 70.2. by

hmnmmeorpmedtomon
l!nbulsofsatlsfactoryevldenmwhoun

12
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CERTIFICATE OF SERVICE

I, CVANGELINA M. VELASCQO over the age of twenty-one years, competent to witness, do
_ M 214 vz emv L
swear under penalty of perjury do say that on the 8#day of February, 2012 , I did mail via U.S.

Certified Mail No. 7011 0470 0003 5276 4216 (postage paid) the above PETITION
FOR DECLARATORY JUDGMENT AND RECORD to the below listed party(ics) within the
USA:

Colin C. Sampson,

Trial Atlorney, T'ax Division

Civil Trail Section, Western Division
P.O. Box 683

Ben IFranklin Station

Washington, D.C. 20044

NOTARY PUBLIC
My commission expires: February 10, 2012
EVANGELINA M. VELASCO, NOTARY PRESENTER
992 LE.NILES
Fresno, California [93720]

13
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NOTICE OF NOTARY PRESENTMENT FOR CASE NO. 1:11-cy-
02080-LJO-DLB
q 214z gn/

On, Fcbruary-$; 2012 for the purpose of verification, I, the undersigned NOTARY
PRESENTER, being commissioned in the County of I'resno and State of California, do certify
that a man, andre paul.jr; provost, presented me with the following docurnent listed below for
PRESENTMENT UNDER NOTARY SEAL to the United States District Court, Eastern District
of Califonia, Case No. 1:11-CV-02080-L.JO-DLB

1. PETITION FOR DECLARATORY JUDGMENT AND RECORD

Notary Public EVANGELINA M. VELASCO is not an attorney licensed to practice law in the
statc of California and has not given legal advice or accepted fees for legal advice; provided no
assistance in the preparation of the ahove referenced document, and bas no interest in any issue
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U.S. DISTRICT COURT
N.D. OF ALABAMA

INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

SMOKY MOUNTAIN BAKERY )
PRODUCTS, BAKE CRAFTERS
FOOD COMPANY,

Plaintiffs,

V. Civil No.: 2:12-cv-00098-K OB

REGIONS FINANCIAL
CORPORATION, REGIONS
BANK, et. al.

)
)
)
)
)
|
g JURY DEMAND
)

)

)

Defendants.

PLAINTIFFS FIRST AMENDED COMPLAINT!

COME NOW the Plaintiffs, Smoky Mountain Bakery Products (Declaration
of Trust) and Bake Crafters Food Company, by and through their attorneys, and file
this First Amended Complaint and state as follows:

PARTIES
1. Plaintiff, Smoky Mountain Bakery Products (“Trust”) isatrust

established, interpreted and construed under the laws of the State of Texas.

1

Plaintiffs file this First Amended Complaint pursuant to Fed. R. Civ. P. 15(a)(1)(B) within
twenty-one (21) daysfrom Regions Bank and Regions Financial Corp.’s Answer and Counterclaim
for Interpleader. Plaintiffs further state that any request for injunctive relief related to apreliminary
injunction asstated hereinisconsistent with Plaintiffs Motion for Preliminary Injunctive Relief and
Memorandum of Law in Support and does not seek to alter or amend the Court’ s briefing schedule
and hearing related to Plaintiffs Motion for Preliminary Injunctive Relief.

1
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2. Plaintiff, Bake Crafters Food Company isaTexas joint-stock company
that is the beneficiary of the Trust.

3. Defendant Regions Financial Corporation is aforeign corporation
organized and existing under the laws of the State of Delaware and is a necessary
party as complete relief cannot be awarded in its absence. Regions Financial
Corporation’ sprincipal placeof businessand assetsarelocated in Jefferson County,
Alabama

4, Defendant Regions Bank is a domestic corporation organized and
existing under thelaws of the State of Alabamaand isanecessary party as complete
relief cannot be awarded initsabsence. RegionsBank’ sprincipal place of business
and assets are located in Jefferson County, Alabama (Defendant Regions Financial
Corporation and Defendant Regions Bank may sometimes be collectively referred
to herein as the “Regions Defendants’ and collectively with the United States as
“Defendants’).

5. Intervenor/Defendant the United States of America has alleged in its
Motion to Intervene (which was granted) that it is a necessary party as complete
relief cannot be awarded in its absence.

VENUE AND JURISDICTION

6. This Court has subject matter jurisdiction over this action on multiple
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grounds including, but not limited to, 28 U.S.C. § 1331, 28 U.S.C. § 1332 and 26
U.S.C. § 7426 and Rule 65 of the Federal Rules of Civil Procedure.

7.  VenueisproperinthisCourt pursuant to 28 U.S.C. § 1391 and because
the parties have consented to this venue.

FACTUAL ALLEGATIONS

8. Plantiff, Smoky Mountain Bakery Products (the “Trust”), is a trust
established, interpreted and construed under thelaws of the State of Texas. Attached
as Exhibit A isacopy of the Declaration of Trust for the Trust. The attached copy
IS a true, accurate and complete reproduction of the original and is kept and
maintained by the Trust in its ordinary and regular course of business.

9. Michael Byrd (“Byrd”) is the trustee of the Trust and has acted in that
capacity since the Trust was formed on or about May 11, 2011.

10. Plaintiff, Bake Crafters Food Company, JSC (the “Company”), is a
Texas joint-stock company recognized under the laws of the state of Texasand is
the sole beneficiary of the Trust. The Company is a wholly owned subsidiary of
Bake CraftersFood Company, Private Company Trust ("BCFC, PCT"). BCFC, PCT
isawholly owned subsidiary of Bakerview Management Fund, which isawholly
owned subsidiary of Gospel Ministries International, Inc.

11. Byrd is the General Manager of the Company and has acted in that
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capacity since the Company was formed on or around December 23, 2008. The
Company is generally involved in the business and industry of wholesale bakery
products and commercial food sales and has been since its inception.

12. On Tuesday, May 3, 2011, Byrd applied for and received a federal tax
identification number for the Trust, number

13.  On or about Wednesday, May 11, 2011, Byrd obtained a Hamilton
County, Tennessee business license for the Trust (the “Business License”).

14. OnWednesday, May 11, 2011, acting solely astrustee of the Trust, Byrd
went to the Collegedale Branch of Regions Bank and finalized the formation and
organization of the Trust by executing the Trust documentsin the presence of Kristy
R. Morton, in her capacity as a notary public. Ms. Morton was the manager of the
Collegedale Branch of Regions Bank at the time, and she knew that any and all of
Byrd’s actionsrelated to the Trust were solely as trustee of the Trust.

15. After Ms. Morton notarized the applicable Trust document, Byrd
requested, on behalf of the Trust, that she open a business checking account in the
name of the Trust.

16. Ms. Morton and Byrd discussed the fact that this would be a business
account, and that hewas only acting astrusteerel ated to the funds contained therein,

for the benefit of the Trust’s beneficiary, namely the Company.
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17. Byrd provided Ms. Morton with acopy of the Business License and the
federal tax identification number for the Trust, and she made copies of the same and
the executed Trust documents. She opened a business account for the Trust with
account number endingin and then Byrd, in his capacity astrustee, funded the
Trust’ sbank account (the“ Trust Account”) that same day with a$5,000 check from
the Company.

18.  After opening the account, Ms. Morton, acting as the manager for the
Collegedae Branch of Regions Bank, represented to Byrd that the account was
opened for use by the Trust and in the Trust’s name.

19. Since May 2011, Byrd, as trustee of the Trust, has managed the Trust
assets, including the fundsin the Trust Account, for the benefit of the beneficiary,
the Company. Inthe course of carrying out these duties, Byrd has made substantial
deposits of funds that were the property and assets of the Company.

20. ThefundsByrd has deposited into the Trust Account were the property
and assets of the Company, and not hisindividually.

21. On or about November 14, 2011, a notice of levy was issued by the
Internal Revenue Service to Regions Bank related to Byrd personally, against his
Social Security Number ending in (the “Notice of Levy”).

22. TheNoticeof Levyisrelated to Byrd personally asataxpayer, and isnot
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in any way related to the Trust or the Company.

23. EventhoughtheNoticeof Levy related only to Byrd personally, and had
nothing to do with the Trust, the Company or the Trust Account, on or about
November 14, 2011, Regions Bank froze the approximately $423,000 that wasinthe
Trust Account in response to the Notice of Levy.

24. RegionsBank’sactionsdirectly caused thirteen (13) checkswritten for
approximately $120,000 to the Company’ s suppliers and vendorsto be returned for
insufficient funds, which has materially affected the Company’ s reputation among
its suppliers, vendors and customers.

25. Regions Bank’simproper actions have further caused the Company to
lose credibility throughout its industry as a result of the returned checks, have
deprived the Company of the ability to meet itsfinancial obligations on aday to day
basis, and are causing the company to loseitsgoodwill associated with the operation
of itsbusiness because the company cannot operateitsbusinessat sustainablelevels
without the ability to meet its financial obligations.

26. Theoveral cash flow disruption has caused and is continuing to cause
asevere downturn in the Company’ s business, such that it islosing credit standing
withitssuppliersasaresult of RegionsBank’ sactions. Thislowered credit standing

with the suppliers will turn into higher costs for the Company which will cause the
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Company to lose customers.

27. Unlessthefundsarereturnedimmediately so that the Company can meet
its short-term financial obligations, the Company isinimminent danger of losing its
goodwill and its customer base.

28. Based ontheactionsand behavior of RegionsBank inrefusingtorelease
the funds to the account holder (the Trust), the reputation of the Company and the
Trust has suffered and will continue to suffer immediate and irreparable harm.

COUNT | - DECLARATORY JUDGMENT

29. Paintiffsadopt and incorporate the prior paragraphs and allegations of
their First Amended Complaint asif fully set forth herein.

30. Thereisajusticiable controversy between Plaintiffs and Defendants
regarding, among other things, the ownership interests with respect to the fundsin
the Trust Account being held by the Regions Defendants, the ownership of theassets
in the Trust Account, and Plaintiffs' and Defendants’ various rights with respect to
those assets.

31. Plaintiffs seek a declaration from this Court regarding the rights,
responsibilities, and liabilities by and between Plaintiffs and Defendants.

WHEREFORE, PREMISES CONSIDERED, Plaintiffsrequest that this Court

enter an Order (a) declaring the funds of the Trust Account to be assets of the Trust,
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or in the event the Trust collapses or dissolves, the Company and not Byrd,
individualy and (b) awarding Plaintiffs all costs and reasonable attorneys fees
related to this matter.

COUNT Il - REQUEST FOR PRELIMINARY INJUNCTION

32. Plaintiffsadopt and incorporate the prior paragraphs and all egations of
their First Amended Complaint asif fully set forth herein.

33. Plaintiffs aver that the Regions Defendants are holding funds, monies
and/or assets that rightfully belong to the Plaintiffs.

34. Plaintiffsrespectfully request this Honorable Court to grant Plaintiffsa
preliminary injunction, pursuant to Rule 65 of the Federal Rules of Civil Procedure,
restrai ning and enjoining the Regions Defendants asrequested in Plaintiffs’ Motion
for Preliminary Injunction asfollows: (1) directing and further ordering the Regions
Defendantsto rel easethefundsbeing heldintheaccount ending in tothe Trust
as the account holder, (2) enjoining the Regions Defendants from further
withholding any of the funds in the account from the Trust, (3) enjoining the
Regions Defendants from transferring any of the fundsin the account to the United
States of America or the Internal Revenue Service, (4) to the extent the Trust is
collapsed or disregarded, directing and further ordering the Regions Defendants to

release the funds being held in the account ending in to the Company, (5)
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awarding Plaintiffs costs and reasonable attorneys’ fees related to this motion and
therelief requested herein, and (6) awarding such further relief asthe Court deems
necessary and just.

35. Plaintiffswill sufferimmediateandirreparableinjury if this preliminary
Injunction is not granted.

36. Plaintiffs have areasonable chance of successon the ultimate merits of
the case which is being filed herewith. Plaintiffs aver that the threatened hardship
andinjury to Plaintiffsand their clients, the public and othersif thisinjunctionisnot
granted outweighs the harm that would result to Defendants from an issuance of an
injunction inthis case asthe Regions Defendants’ wrongful acts are occurring daily
and worsening the injury to Plaintiffs to an extent that is irreparable.

WHEREFORE, PREMISES CONSIDERED, Plaintiffsrequest that this Court
enter an Order (1) directing and further ordering the Regions Defendantsto release
the funds being held in the account ending in to the Trust as the account
holder, (2) enjoining the Regions Defendants from further withholding any of the
funds in the account from the Trust, (3) enjoining the Regions Defendants from
transferring any of the funds in the account to the United States of Americaor the
Internal Revenue Service, (4) to the extent the Trust is collapsed or disregarded,

directing and further ordering the Regions Defendants to release the funds being
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held intheaccount endingin tothe Company, (5) awarding Plaintiffscostsand
reasonabl e attorneys’ feesrelated to thismotion and therelief requested herein, and
(6) awarding such further relief as the Court deems necessary and just.

COUNT 111 - NEGLIGENCE / WANTONNESS

37. Plaintiffsadopt and incorporate the prior paragraphs and allegations of
their First Amended Complaint asif fully set forth herein.

38. The Regions Defendants owed to the Plaintiffs a duty to exercise
reasonable care related to the handling, managing and maintaining of the Trust
Account.

39. TheDefendantswillfully, wantonly, recklessly and negligently breached
their duties to the Plaintiffs by failing to exercise reasonable care related to the
handling, managing and maintaining of the Trust Account.

40. As adirect and proximate result of Regions Defendants’ failureto
exercise reasonable care related to the Trust Account, Plaintiffs suffered damages.

41. The reckless, wanton and/or intentional manner in which the Regions
Defendants breached their duties to the Plaintiffs make appropriate an award of
compensatory and punitive damages against the Regions Defendantsand in favor of
the Plaintiffs.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request relief as

10
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follows: (A) award Plaintiffsall compensatory damages, special, consequential and
incidental damages, punitive damages and other damagesto which they are entitled,
and (B) award such other, further legal or equitablerelief that this Court deemsjust.

COUNT 1V - BREACH OF CONTRACT

42. Plaintiffsadopt and incorporate the prior paragraphs and all egations of
their First Amended Complaint asif fully set forth herein.

43. Asset forth above, the Regions Defendants entered into acontract with
Plaintiffs related to the Trust Account.

44.  TheRegionsDefendantsbreached the contract, and Plaintiffshavebeen
damaged as aresult.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request relief as
follows: (A) award Plaintiffsall compensatory damages, special, consequential and
incidental damages, punitive damages and other damagesto which they areentitled,
and (B) award such other, further legal or equitablerelief that this Court deemsjust.

COUNT V - FRAUD / MISREPRESENTATION / SUPPRESSION /
PROMISSORY FRAUD

45. Plaintiffs adopt and incorporate the prior paragraphs and all egations of
their First Amended Complaint asif fully set forth herein.

46. As more particularly set forth above, the Regions Defendants

11
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intentionally, willfully, wantonly, recklessly, negligently, and/or innocently
mi srepresented material factsto and suppressed information fromPlaintiffstoinduce
them to act or refrain from acting. The Regions Defendants made these
mi srepresentations with knowledge that they were false or with reckless disregard
for whether they were true or not. Further, the Regions Defendants suppressed
information from Plaintiffs despite being under a duty to disclose that information
to Plaintiffs.

47. Theabove representations and suppressions were made with the intent
to deceive and with no intent to perform as promised.

48. In reliance upon the representations made by the Regions Defendants
andtheir authorized agentsand representatives, Plaintiffsdeposited substantial sums
of money with the Regions Defendants to which the Regions Defendants were not
entitled, and the Regions Defendants improperly held said money and fundsin the
Trust Account.

49. Asadirect and proximate result of the Regions Defendants’ unlawful
and fraudulent conduct, Plaintiffs have been and continue to be damaged.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request relief as
follows: (A) award Plaintiffsall compensatory damages, special, consequential and

incidental damages, punitive damages and other damagesto which they are entitled,

12
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and (B) award such other, further legal or equitablerelief that this Court deemsjust.

COUNT VI - UNJUST ENRICHMENT AND UNLAWFUL TAKING AND
CONTROL OF FUNDS

50. PMaintiffsadopt and incorporate the prior paragraphs and allegations of
their First Amended Complaint asif fully set forth herein.

51. TheRegionsDefendants conduct hasledtotheir holding money which
in equity and good conscience belongs to the Plaintiffs.

52. Equity and good conscience require restitution to the Plaintiffsin the
form of repayment of al money wrongfully held by the Regions Defendants (plus
accrued pre-judgment interest).

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request relief as
follows: (A) award Plaintiffsall compensatory damages, special, consequential and
incidental damages, punitive damages and other damagesto which they are entitled,
and (B) award such other, further legal or equitablerelief that this Court deemsjust.

COUNT VIl - NEGLIGENT HIRING / TRAINING / SUPERVISION

53. PHaintiffsadopt and incorporate the prior paragraphs and allegations of
their First Amended Complaint asif fully set forth herein.
54. The Regions Defendants had a duty to ensure that their agents,

employees and/or representatives were properly trained and supervised.

13
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55. Asmore particularly set forth above, the Regions Defendants breached
this duty.

56. Asadirect and proximate result of the Regions Defendants’ conduct,
Plaintiffs have been and continue to be damaged.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request relief as
follows: (A) award Plaintiffsall compensatory damages, special, consequential and
incidental damages, punitive damages and other damagesto which they are entitled,
and (B) award such other, further legal or equitablerelief that this Court deemsjust.

COUNT VIII - WRONGFUL LEVY (26 U.S.C. § 7426)

57. Paintiffsadopt and incorporate the prior paragraphs and allegations of
their First Amended Complaint asif fully set forth herein.

58. The Defendantsimproperly placed anotice of levy on assets and funds
that are the property of the Plaintiffs, not the taxpayer Byrd as specified on the
notice.

59. Asprovided above, the taking of the assets by levy irreparably injures
the rightsin the property of the Plaintiffs.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request relief as
follows: (A) award Plaintiffsall compensatory damages, special, consequential and

incidental damages, punitive damages and other damagesto which they are entitled,

14
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(B) award all damages and relief allowed under 26 U.S.C. § 7426, and ©) award
such other, further legal or equitable relief that this Court deems just.
JURY DEMAND
Plaintiffs demand atrial struck by jury on all issues so triable.
Respectfully submitted on this the 8th day of February, 2012.

/s/ J. Brannon Maner
J. BRANNON MANER (ASB-4616-S71M)

/sl Matthew I. Goforth
MATTHEW |. GOFORTH (ASB-5672-A41G)
Attorneys for Plaintiffs

OF COUNSEL:

GORDON, DANA, KNIGHT & GILMORE, LLC
600 University Park Place, Suite 100
Birmingham, Alabama 35209

Telephone: (205) 874-7950

Facsimile: (205) 874-7960

bmaner @gattorney.com
mgoforth@gattorney.com

15
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CERTIFICATE OF SERVICE

| hereby certify that on this 8th day of February 2012, | electronically filed the
foregoing with the Clerk of the Court using the CM/ECF system, which will send
notification of such filing to the following:

Larry Childs, Esq.

Christopher Driskell, Esg.

WALLER, LANDSDEN DORTCH & DAVISLLP
1901 Sixth Avenue North

Suite 1400

Birmingham, Alabama 35203

Alexander J. Merton, Esg.
U.S. Department of Justice
P.O. Box 14198

Ben Franklin Station
Washington, D.C. 20044

Richard E. O'Ned

Assistant United States Attorney
1801 4™ Avenue North
Birmingham, Alabama 35203

/s J. Brannon Maner
OF COUNSEL

16
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

HELEN ROBIN, ' 2:11-ev-3056
Plaintiff (JURY PEMANDED)
Vversns
UNITED STATES OF AMERICA,
Defendant
AMENDED COMPLAINT

Plaintiff, Helen Robin, through undersigned counsel herein files this Amended Complaint
against the United States of America (“United States™) in accordance with Rule 15 of the Federal
Rules of Civil Procedure and respectfully asserts as follows:

THE PARTIES
1. Plaintiff is an individual currently residing in New Orleans, L ouisiana.
2. The Defendant is the United States.
JURISDICTION AND YENUE

3. Plaintiff brings this action in accordance with 26 U.S.C. § 7422 for the recovery
of federal taxes erroneously assessed and collected by the Defendant.

4. This Court has jurisdiction ove;r this civil action by reason of 28 U.S.C. §
1346(a)(1).

5. Venue of this matter is proper pursuant to 28 U.S.C. § 1402 as Plaintiff is a

resident of Orleans Parish and Defendaﬁt is the United States.
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FACTUAL BASIS |
6. Pursuant to its authority under 26 U.S.C. § 6020 the Internal Reverue Service
prepared a substituie personal income tax return for Plaintiff for calendar year ending December
31, 2005 and erroneously assessed federal income taxes for this same year.
7. On or about November 18,_ 2009 a federal levy was issued by the Internal
Revenne Service against Plaintiff.
8. On or about December 28, 2009 funds in the amount of approximately 515,000

were levied and erroncously seized from Plaintiff’s bank account and received by the Internal

Revenue Service.

9. These funds were applied Ey the Internal Revenue Service to Plaintiff’s assessed
income tax liability for calendar year ending December 31, 2005.

10.  On or about February 22, 2010, the Internal Revenue Service Center at Austin,
Texas received Plaintiff’s personal federal income tax return, IRS Form 1040, for calendar
ending December 31, 2005 (the “2005 tax return”). |

| 11. Specifically, Plaintiff's 2005 tax return showed $201,462.00 in income earned, of

which $201,450.00 were gambling winning received by the Plaintiff during calendar year 2005
from various casinos located along the gulf coast of the United States. |

12 Plaintiff’s 2003 tax return likewise Vshowed $206,619.00 in itemized deductions,

of which $6,834.00 were state and Jocal income taxes paid and $201,450.00 were gambling
losses incwrred by the Plaintiff during calendar year 2005 from various casinos located along the
gulf coast of the United States.

13.  Plaintiff’s 2005 tax return claims a refund of all taxes paid, including Defendant’s

erroneous levy of approximately $15,000.00.
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14.  The Internal Revenue Service has received and processed Plaintiff’s 2005 tax

retwrn but erroneously disallowed her refund claimed. |

JURY DEMAND
15.  Plaintiff hereby demands that this matter be heard before a jury of her peers on alt
1ssues which may be tried before a jury.
WHEREFORE, Plaintiff prays as follows:
i. That the United States, named Defendant herein, be duly cited to appear and
answer this complaint;
i. Afier legal delay and due proceedings are had there be a Judgment in favor of
Plaintiff and against Defendant, finding that a refund for taxes are due to Plaintiff for the
erroncously or illegally collected taxes by Defendant, plus interest as allowed by law;

i, That the Court award damages, costs and fees to Plaintiff as authorized pursuant

to 26 US.C. § 7430; and

Iv. Such other further relief to which Plaintiff show that she is entitled to and the
Court deems appropriate.
Dated: February 9, 2012 Respectfully submitted,

(8/ Christian N. Weiler

John J, Weiler, La. Bar No. 13327
Christian N. Weiler, La. Bar No. 30116
WEILER & REES, LLC

909 Poydras Street, Suite 1250

New Orleans, Louisiana 70112
Telephone: (504) 524-2944
Facsimile: (504) 524-2869

Email: cweiler@taxplan.com
Attorneys for Plaintiff

W
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o

CERTIFICATE OF SERVICE

I hereby certify that on February 9, 2012 I emailed and mailed a copy of the foregoing
amended complaint properly addressed and postage prepaid to Michael W. May, of the US
Department of Justice Tax Division, counse] for the United States.

Js/ Christian N. Weiler
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