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1 The United States of America, for its complaint against Defendants Kennet . 

. 2 Elliott d/b/a KAE Insurance Services, Inc., Vista Barranca, Inc., and 

3 Consulting, and Sea Nine Associates, Inc., and Ramesh Sarva, seeking 

4 permanent injunction pursuant to 26 U.S.C. ("I.R.C.") §§ 7402 and 7408 t 

5 ·prohibit them from further promoting a fraudulent tax scheme (more complete! 

. 6 described herein), states as follows: 

7 

8 NATURE OF ACTION 

,g 1. Defendants organize, operate, and/or promote a scheme in which the 

10 sell to customers owning small, often closely-held companies participation i 

11 Voluntary Employee Beneficiary Association ("VEBA") plans. The Defendant 

12 claim that customers can, through the contributions their businesses make t 

13 VEBA plans administered or operated by the Defendants, fund for their employee 

14 (and more often than not themselves) a valuable insurance.:.oriented welfare benefi 

15 while claiming all of the VEBA contributions as a federal income tax deduction. 

16 At the same time, those plan contributions are intended to provide participatin 

17 customers with a valuable deferred compensation-like benefit that allows them t 

18 recoup the full value of their initial contributions. In fact, this scheme - throug 

19 which the Defendants' customers enjoy a substantial tax deduction for their pla 

20 contributions, while also permitting them to retain the full value of th 

21 contributions later - violates the Internal Revenue Code and applicable Treasur 

22 regulations, and the Defendants' promotion of it constitutes enjoinable penalt 

23 conduct. 

24 2. Defendant Kenneth Elliott ("Elliott"), personally and through both hi 
··. 

25 

26 

27 

28 

employment with co-defendant Sea Nine Associates, Inc. ("Sea Nine"), a numbe 

of related entities he controls (KAE Insurance Services, Inc. ("KAE"), Vist 
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1 Barranca, Inc., and KAE Consulting), and a network of affiliated third parties (e.g. 

;; 2 independent certified public accountants ("CPA") and financial planners) inform 

3 potential participating companies that participating in a VEBA plan provides the 

··-

4 with a lucrative and ta~-advantaged method to accrue wealth. 

5 3. · Defendant Ramesh Sarva ("Sarva") is a CPA who has been steerin 

6 his customers toward VEBA plans for over 20 years - and in particular, toward Se 

7 Nine-administered VEBA plans. He promotes the plans' false benefits while als 

8 rebroadcasting the false statements that Elliott and Sea Nine make about the plan 

.. 9 they operate and administer. Sarva has persuaded more than 30 taxpayers t 

10 participate in a Sea Nine plan, enriching himself (as well as Elliott and Sea Nine 

11 in the process. 

12 4. As a result of the Defendants' promotion, companies from across th 

13 nation have contributed millions in dollars to a variety of VEBA plans, and pai 

14 the Defendants substantial sums to manage these plans. VEBA plan participatin 

15 companies also deduct millions of dollars in contributions to the plans. 

16 5. More than a decade ago, however, the IRS ruled that employe 

17 welfare benefit plans like the VEBAs the Defendants promote and operate do no 

18 comply with federal tax law, and such determinations have been repeatedly uphel 

19 by federal courts. Yet the Defendants have continued to falsely claim that th 

20 VEBA plans in fact comply with the tax laws, and manage and promote them t 

21 this day despite their documented knowledge of the illegality of the plans. Th 

22 result is significant amounts of lost tax revenue to the Treasury based o 

23 erroneously claimed tax deductions. 

24 6. Accordingly, the United States brings this complaint pursuant t 

25 I.R.C. §§ 7402 and 7408 to enjoin the Defendants from promoting participation i 

26 VEBA plans, managing the plans, and/or assisting persons in participating in them, 

27 

28 

3 
10296991.1 



Case 8:13-cv-01582-JLS-JPR   Document 1   Filed 10/09/13   Page 4 of 43   Page ID #:4

.,. 

· 1 thereby enabling their customers to falsely claim tax deductions to which they ar 

2 not entitled. 

3 

4 JURISDICTION AND VENUE 

5 7. This Court has jurisdiction under 28 U.S.C. §§ 1340 and 1345, an 

6 I.R.C. §§ 7402(a). 

7 8. This action for injunctive relief is brought at the request of the Chie 

· 8 Counsel of the Internal Revenue Service, a delegate of the Secretary of th 

9 Treasury, and commenced at the direction of a delegate of the Attorney General o 

10 the United States, pursuant to I.R.C. §§ 7402 and 7408. 

11 9. Venue is proper in this Court under 28 U.S.C. § 1391(b) because 

12 substantial part of the events giving rise to this suit took place in this district. Th 

13 Court has personal jurisdiction over all named defendants, including those no 

14 domiciled in this jurisdiction, because the claims asserted against them arise out o 

15 events that took place in this district, and because it was foreseeable they would b 

;L6 sued in this district. 

17 

is THE PARTIES 

19 10. Defendant Elliott is a resident of Rancho Santa Margarita, California. 

20 Besides his employment with Sea Nine, Elliott conducts business relevant to th 

i1 claims in this lawsuit through a variety of entities that he set up for administrativ 

22 purposes (e.g. to enable him to separate income streams he derives for the differen 

23 kinds of work and services he generally provides through Sea Nine) . 

.24 11. Defendant Sea Nine is a Nevada corporation founded by Stephe 

'25 Ross. After Ross's death in 2000, ownership and formal control of Sea Nine passe 

26 to his widow, Sylvia Ross Calhoun. Elliott (via a management contract betwee 

27 

28 
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,: 1 Sea Nine and one of his personal business entities) operates and manages Sea Nin 

2 as a business concern as if he were its chief executive officer, even though he doe 

· 3 not possess a formal title at the company. 

4 12. KAE is the business name Elliott utilizes for performance of an 

· 'S licensed insurance agent-related work he performs for Sea Nine. 

'6 13. Vista Barranca is a business entity Elliott created for the purpose o 

7 employing and paying him for the work he performs for Sea Nine. At the end o 

8 each year, Sea Nine issues a Form 1099 to Vista Barranca for whatever incom 

9 Elliott has drawn from his work for Sea Nine. 

10 14. KAE Consulting is the business name Elliott utilizes when h 

11 performs certain fee-for-service consulting work for Sea Nine or independently. 

12 15. Defendant Sarva is a CPA and resident of Little Neck, New York. H 

13 does business as "Ramesh Sarva, CPA, PC" and has offices in New York and 

14 Tennessee. He also does business as "Soft Tech Source," which is a division of hi 

15 CPA practice. 

16 

17 BACKGROUND ON WELFARE BENEFIT PLANS 

18 16. As described in more detail below, the Defendants typically marke 

19 participation in the VEBA plans that Sea Nine operates to high net wort 

20 customers who operate small or closely-held businesses, such as medical practices. 

21 They inform such customers that participation in a Sea Nine-administered VEB 

22 plan allows the customers to lawfully avoid paying taxes on the funds contribute 

23 to the plans - because such contributions constitute tax-deductible payments to 

24 "welfare benefit plan" that purportedly complies with the Internal Revenue Code. 

25 17. A welfare benefit plan provides certain benefits - such as medical o 

26 

27 

28 

death benefits - to a company's employees or its other designated beneficiaries, 

5 
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1 like the company's principals. Where such a plan provides benefits for only on 

2 company's employees, it is sometimes referred to as a "single employer plan" o 

3 "Section 419(e) Plan." By contrast, if ten or more employers participate in th 

4 plan, and other conditions are met, the plan is commonly called a "1 0 or mor 
;. 

5 employer plan," "multiple employer plan" or "Section 419A(f)(6) plan." Th 

6 Defendants purport to operate lawful and compliant Section 419A(f)(6) plans. 

7 18. Welfare benefit plans under Section 419 have common characteristics. 

8 To finance the employee benefits that such a plan is supposed to make available 

9 the plan creates a single joint trust or other fund to which an employer (or, in th 

10 case of a 419A(f)(6) plan, all participating company/employers) make 

11 contributions. In tum, the trust uses those contributions to purchase insuranc 

12 contracts and other assets which provide welfare benefits (mainly life insuranc 

13 protection) to certain of the company's employees. A trustee (often a bank or othe 

14 financial institution) typically takes formal ownership of the insurance policie 

15 purchased by the plan and helps operate the VEBA plan. 

16 19. A company could opt simply to finance the purchase of individua 

17 insurance policies for those employees to whom it wished to provide such 

18 benefit. However, in such cases the premium paid for the individual insuranc 

19 policies would generally be included as part of the employee's gross income. (Se 

20 Treasury Reg. §1.61-2(d)(2)(ii)(A)). 

21 20. By contrast, under appropriate circumstances, contributions to 

22 legally compliant welfare benefit plan that are used to purchase life insurance for 

23 company's eligible employees are deductible in the year they are paid without th 

24 entirety of the premiums for such policies being counted as part of the employee' 

25 income. This makes a welfare benefit plan attractive - because of the benefit i 

26 provides to employees as well as its tax advantages. Federal tax law, however, 

27 

28 
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1 strictly limits the deductibility of contributions to welfare benefit plans in a numbe 

2 of ways in order to limit the abuse of such plans (which in the past have been use 

3 as tax shelters). 

4 21. First, a company generally cannot deduct its contribution to a welfar 

5 benefit plan if the payment does not constitute an "ordinary and necessary" 

6 business expense within the meaning of I.R.C. § 162. For example, a corporatio 

, 7 may not claim a deduction for a purported plan contribution that is actually used t 

8 distribute corporate earnings (a dividend) to the company's shareholders rathe 

·· 9 than to purchase a health or insurance benefit. 

10 22. Second, a company cannot deduct a contribution to a welfare benefi 

11 plan in the year made if the benefits provided constitute deferred compensation a 

12 defined by I.R.C. § 404. See I.R.C. § 419(e)(2). Contributions to a deferre 

13 compensation plan are deductible only in the future year in which the recipien 

14 employee includes the compensation in his or her gross income. I.R.C. § 404(a)(5). 

15 23. In addition, even if a particular contribution to a purported welfar 

16 benefit plan passes these two tests, a company still generally may not deduct th 

17 full amount of its contribution unless the requirements of I.R.C. §§ 419 and 419 

18 are also· met. 

19 24. To prevent taxpayers from using welfare benefit plans to obtai 

20 improperly inflated tax deductions, Congress has limited a company's deductibl 

21 contributions to the fund's "Qualified Cost" for the taxable year (less the fund' 

22 after-tax income). See I.R.C. § 419(c). A fund's Qualified Cost is the sum of (1 

23 the "Qualified Direct Cost" for the taxable year, and (2) any addition to 

24 "Qualified Asset Account" for the taxable year (subject to certain limitations). Id. 

25 The Qualified Direct Cost excludes - and therefore an employer may not deduct 

26 

27 

28 
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1 contributions paid for premiums on life insurance policies that have cash value. Se 

2 Rev. Rul. 2007-65. 

3 25. This "Qualified Cost" deduction limit does not, however, apply t 

4 contributions made to a legitimate "1 0 or more employer plan" (also known as 

. 5 "multiple employer plan") under I.R.C. § 419A(f)(6). In a legitimate "10 or mor 

6 employer plan," generally a group of smaller employers pool together to provid 

7 benefits for their employees - making the relationship between each participan 

8 and the plan like that of an insurer and insured. The tax code exclude 

· 9 contributions to a qualified "1 0 or more employer plan" from the Qualified Cos 

10 limits of Section 419 - and thus permits such contributions to be deducted - since i 

11 presumes that an employer would not rationally pay more for the welfare benefit 

12 they are purchasing than the benefits' actual cost. Excess contributions paid to 

13 plan fund that complies with Section 419A(f)(6) are available to pay the benefits o 

14 the employees of all other participating employers, and thus are generally no 

15 recoupable at a later date by the employers making the excess contributions. 

16 However, a plan in which all, or nearly all, employers are making exces 

17 contributions may (often through clever bookkeeping) operate in a manner sue 

18 that all excess contributions are in fact recoupable to the employers making th 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

excess contributions. 

26. Thus, to ward against the possibility of participating compame 

abusing welfare benefit plans through the Section 419A(f)(6) exception in order t 

obtain both large tax deductions and the preservation of the value of their exces 

contributions, Section 419A(f)(6) narrowly defines "10 or more employer plan" a 

existing only where (a) there is a single plan, (b) more than one compan 

contributes, (c) to which no company regularly makes more than 10% of the tota 

contributions to the plan, and (d) there are no experience-rating arrangements wit 

8 
!0296991.1 



Case 8:13-cv-01582-JLS-JPR   Document 1   Filed 10/09/13   Page 9 of 43   Page ID #:9

, 1 respect to individual employers. See I.R.C. § 419A(f)(6); Treas. Reg. § 

, 2 1.419A(f)(6)-1(a)(l). 

3 27. Applicable Treasury regulations describe an "experience-ratin 

, 4 arrangement" to be when a particular plan participant's costs for being in the pla 

, 5 vary from those of other participants - whether because the participant's pas 

6 contributions are applied to reduce his specific later contributions, or because th 

7 generation of a policy's cash value over time reduces the ne,ed for future payment 

8 (in effect, excessive earlier premium payments result in the policy being full 

· 9 funded at a later date). (See Treas. Reg.§ 1.419A(f)(6)-1(b)(1)). 

10 28. Purported Section 419A(f)(6) welfare benefit plans have been vehicle 

11 for rampant tax abuse. In one common tax avoidance scheme, employers pa 

12 excessive contributions to Section 419A(f)(6) welfare benefit funds that obtai 

i3 cash value insurance policies or otherwise set funds aside for a particular compan 

14 owners' future benefit. In doing so, the companies are not really providing 

15 welfare benefit for their employees, but are instead· either distributing exces 

16 corporate profits to employees or providing deferred compensation to their owner 

17 and, in the process, avoiding current federal taxes. See, e.g., Neonatology Assoc., 

18 P.A. v. Comm 'r, 299 F.3d 221 (3d Cir. 2002); V.R. De Angelis v. Comm 'r, T.C. 

19 Memo. 2007-360, aff'd 574 F.3d 789 (2d Cir. 2009); IRS Notice 95-34; IRS Notic 

20 2007-83; IRS Notice 2007-84. 

21 29. Significantly, the Neonatology case involved the participants in a Se 

22 Nine-sponsored and promoted VEBA plan - thus evidencing the Defendants' 

23 persistent promotion of the tax scheme at issue in this case despite· knowledge o 

24 its potential illegality for over 10 years. 

25 30. Since 1995, the IRS has warned taxpayers and their representative 

26 that many arrangements claiming to provide substantial tax deductions throug 

27 

28 
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1 contributions to purported multiple employer welfare benefit plans are, in fact, 

2 abusive transactions that violate I.R.C. §§ 419 and 419A. See Notice 95-34. Thes 

3 transactions require large employer contributions relative to the cost of the te 

4 insurance that would be required to provide the death benefits under th 

5 arrangement, often maintain separate accounting of assets of the employers withi 

6 the plan, and may insulate an individual employer from the experiences of th 

7 plan's other participating employers. 

8 31. The IRS has designated such transactions, and those substantiall 

9 similar, as "listed transactions." See IRS Notice 2000-15. A listed transaction is 

10 transaction that is the same as or substantially similar to one of the types o 

11 transactions that the IRS has determined to be a tax avoidance transaction, an 

12 must therefore be reported by participants to the IRS in accordance with specifie 

13 regulations. See I.R.C. § 6111(a) and (b); Treas. Reg.§ 301.6111-3. 

14 32. Further, since at least 2007, the IRS has warned taxpayers and thei 

15 representatives that certain purported "single employer plans" involving cash valu 

16 life insurance policies are properly deemed "listed transactions" because of thei 

17 abusive characteristics. See IRS Notice 2007-83; Notice 2007-84; see also Rev. 

18 Rul. 2007-65. In these transactions, employers take large deductions fo 

19 contributions to purported welfare benefit plans and the plans accumulate value fo 

20 the benefit of select owners either inside the life insurance policies or throug 

21 agreements outside of the policies. 

22 

23 DEFENDANTS' VEBA PLAN SCHEME 

24 Overview 

25 33. Since 2001, Elliott has organized, promoted, and (through Sea Nin 

26 

27 

28 

and the various other business entities he uses) administered a number of VEB 

10 
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1 plans that falsely purport to meet the definition of a "1 0 or more employer plan" 

2 under I.R.C. § 419A(f)(6), thereby permitting a participating company to full 

3 deduct its contributions. Elliott was instrumental in creation of the present iteratio 

A of Sea Nine's VEBA plan, and the ultimate resource for questions about it 

··· 5 operation by participating companies (although such companies were usually firs 

. 6 solicited to participate in the VEBA plans by third party insurance brokers o 

7 CPAs, some of whom consistently identified customers for Elliott). 

8 34. Sea Nine typically tries to group facially-similar entities into the same 

9 plans, giving them names reflective of their participants' respective businesses. 

10 35. In the mid-1990s, Elliott began working for Stephen Ross at Sea Nine, 

11 where he learned about the VEBA plans. After Ross's death Elliott continued t 

12 operate Sea Nine's business and to market and manage the VEBA plans i 

13 promotes. Through his administration of the VEBA plans, Elliott receives a shar 

14 of the total commission paid from the sale of the underlying life insurance policy. 

15 36. A typical Sea Nine-originated VEBA plan has several common 

16 components. First, there is a "master plan" document that establishes th 

17 responsibilities of the parties to the plan. The participant's company adopts th 

18 master plan through an adoption agreement. Sea Nine created the first version o 

19 such a master plan in 1985 when Sea Nine's former principal, Stephen Ross, wa 

20 still alive. There is a separate master plan document for each VEBA plan Sea Nin 

21 administers, with VEBAs distinguished typically by the nature of the businesse 

22 that participate in them. Nevertheless, the master plans used by Sea Nine an 

23 Elliott for each VEBA they administered have historically been largely identical. 

24 3 7. The master plans for each Sea Nine VEBA specify their elements and 

25 provisions, such as the nature and circumstances in which contributions are mad 

26 to it, the eligibility requirements for participation or beneficiaries, the nature ofth 

27 

28 

11 
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. 1 benefit provided by the plan and the establishment of the Master Committee taske 

2 with choosing the proper insurance policy to purchase. The plans specify that th 

3 participating company will make contributions to the plan sufficient to provide th 

4 intended insurance benefits to eligible employees. The plans also specified th 

5 conditions under which participating companies may terminate participation, 

6 providing the policies' beneficiaries the opportunity to take personal ownership o 

7 the life insurance policy. 

8 38. Next, a participating company enters into an "adoption agreement" 

9 with Sea Nine. Through such an agreement, the participating taxpayer adopts th 

10 Master Plan, specifies the initial amount of contributions paid into the plan, an 

11 specifies the benefits to be provided by the plan. The adoption agreement als 

12 specifies the eligibility requirements for that participating company's employees t 

13 be covered by the plan, and establishes and appoints irrevocably the members o 

14 the Master Committee. 

15 39. The Trustee appointed under the plan document is technicall 

16 responsible for protecting and preserving the assets .of the plan like an independen 

17 fiduciary. In fact, under the terms of the plan document the Trustee acts only at th 

18 direction of the Master Committee. The Master Committee ultimately determine 

19 the kind of insurance policies to be purchased with the contribution, the insuranc 

20 company from which they will be purchased, and is responsible for all other issue 

21 concerning the payment of benefits under the plan. 

22 40, Participating companies in a Sea Nine VEBA plan typically contribut 

23 a set amount per year as set forth in the adoption agreement until the date by whic 

24 the policies are mostly funded (usually for five years). Although the annua 

25 contribution amount can vary, it is typically in increments of $250,000. 

26 

27 12 
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· 1 41. Participating companies are told that they can legally reduce thei 

· 2 federal income taxes by deducting the amount of their VEBA plan contributions o 

3 their companies'. tax returns. Those contributions, however, invariably exceede 

4 the actual cost of the primary "welfare benefit" claimed to be the aim of the VEB 

· 5 plans -the death benefit derived from a life insurance policy- for a given year. 

6 The excess sums were in fact used to fund cash value whole life policies that pla 

. 7 participant beneficiaries (typically including, since most participating companie 

8 were small businesses, the company's principal or founder) could later purchas 

9 and then use as a source of tax-free income- either to borrow against or cash ou 

10 entirely. Doing so merely reduced the value of the death benefit to be pai 

11 (assuming loans on the policy were not repaid). 

12 42. The price of purchasing a whole life policy that has this sort of cas 

13 value is usually substantially higher than if the plan merely purchased term li£ 

14 insurance (which would only provide a death benefit without any cash value). Fo 

15 example, one participant, Dr. Sydney Smith, joined a Sea Nine VEBA pla 

16 through his Hawaii-based medical practice. Dr. Smith's company contributed mor 

17 than $300,000 to the Sea Nine VEBA plan between January 1, 2004 and Decembe 

18 31, 2006, even though he was the only beneficiary. The cost of term insurance fo 

19 this same period for Dr. Smith would have been approximately $7,410.1 

20 43. The higher premiums for whole life policies purchased through th 

21 Sea Nine VEBA plans serve a dual purpose. The larger the contribution, the large 

22 the tax deduction a participating employer could claim (and because most VEB 

23 participating companies were owned by a single individual, such as a doctor o 

24 
1 Dr. Smith was covered by a $1.9 Million policy during this period. He was 42 years old at th 

25 time the policy was issued. IRS Table 2001 was used to determine that the applicable annua 

26 
cost for term insurance based on Dr. Smith's age is $1.20 per thousand dollars of insurance. Th 
total cost for all three year is calculated as follows: $1,900 X $1.2 X 3 Yrs = $7,410. 

27 13 

28 
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1 entrepreneur, the benefit of the deduction flowed directly to that individual). I 

2 addition, large contributions were beneficial to participating companies becaus 

. 3 the contributions were used to pay premiums that mostly flowed through into th 

4 accumulating cash value of the life insurance that the VEBA bought to benefit th 

.· 5 company's employees (including the company principal). 

6 44. Thus, the core purpose and effect of the participation in a Sea Nin 

7 VEBA plan is to provide participants with a mechanism to accumulate wealth fo 

8 their personal benefit, unlawfully protecting that income from federal taxation b 

9 treating it as a welfare benefit when it was that in name only. Sea Nine VEB 

10 participating employers were able to deduct the entirety of their substantia 

11 contributions -and then realize the complete benefit of those contributions later, 

12 when they left the VEBA. Even though the Defendants purport that their VEB 

13 plans conform to the Tax Code, in substance they do not at all'- a fact of which th 

14 Defendants are well aware. 

15 Marketing of the VEBA plans 

16 45. As noted, Elliott and Sea Nine promote the VEBA plans mostly t 

17 high-income professionals across the country who own small, closely-he! 

18 companies. They do so through a variety of insurance brokers, CPAs, an 

19 independent financial advisors. Although the principals of participating companie 

20 did not always speak directly to Elliott in the course of adopting a plan and makin 

21 contributions to it, Elliott provided all the information about the VEBA plans an 

22 their functioning to the individuals initially responsible for marketing the VEB 

23 plans to potential customers. Elliott was always involved in operating the VEB 

24 plans and always the ultimate expert on how they worked. 

25 46. Defendant Sarva has for many years been particularly avid and 

26 

27 

28 

successful in promoting participation in Sea Nine VEBA plans to taxpayers. Sarv 

14 
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1 encouraged small business owners with high net worth (often doctors with smal 

2 but lucrative medical practices) to consider VEBA plans. Sarva' s familiarity wit 

3 Sea Nine VEBA plans extended back to when Stephen Ross was alive. After Mr. 

4 Ross' death, Sarva dealt with Elliott on matters pertaining to the functioning of th 

5 plans. Sarva continues to this day to refer customers to Sea Nine plans where h 

6 deems it appropriate. 

7 47. Sarva has successfully marketed at least 33 separate VEBAs plans to 

8 variety of small business· owners. All of these participants have .been or ar 

9 currently being audited by the IRS. 13 of these participant audits have bee 

10 completed and have resulted in total tax adjustments of$3,500,519. The remainin 

11 20 audits are still in progress, but at present the IRS expects that these pendin 

12 audits.will result in additional total tax adjustments of$5,385,414. 

13 Examples of VEBA plans marketed by Defendants 

14 48. In the past 10 years, Elliott and Sea Nine have (directly or throug 

15 intermediaries like Sarva) successfully promoted VEBA plans to a large number o 

16 taxpayers. In the process, however, they have frequently been confronted with th 

17 fact .that their conduct is illegal and that they make false statements about the ta 

18 benefits of their VEBA plans. They have learned of the illegality of their acts bot 

19 from the examination by the IRS of their customers' tax returns, and also whe 

20 those same customers (alarmed to learn that they owe substantial unpaid taxes afte 

21 relying on the Defendants' representations) have sued the Defendants themselves. 

22. But nothing has stopped the Defendants from continuing to promote the VEB 

23 plans or to falsely claim that they comply with federal law. 

24 J & M Associates 

25 49. J & M Associates ("J & M") is a subchapter S corporation located i 

26 Mobile, Alabama that provided contract labor for marinas and shipyards in th 

27 

28 

15 
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( 

1 Gulf Coast and San Diego, California regions. Its two principal shareholders wer 

2 brothers John and Mike Wilks. 

3 50. J & M was interested in a financially prudent benefit plan that woul 

-4 have tax advantages. It specifically learned of the Sea Nine VEBA plans in 200 

5 through a financial consultant - who in tum had a personal connection wit 

·. 6 another financial advisor who repeatedly promoted VEBA plans. 

7 51; Through such intermediaries, J & M learned that Sea Nin 

· · 8 administered a welfare benefit plan that liad room for a new participating employe 

9 1f J & M acted quickly. In particular, Elliott (directly or through the individual 

10 promoting Sea Nine's VEBA plan directly) told J & M that the Sea Nine VEB 

11 plan had been approved by the IRS. To establish this assertion, Elliott frequent! 

12 showed potential customers like J & M copies of old letters from the IRS 

13 acknowledging that the Sea Nine VEBAs were proper tax-exempt entities unde 

14 I.R.C. § 501(c)(9)- not that they complied with § 419A(f)(6). Indeed, the letter 

15 Elliott provided to potential customers and which he claimed showed the IRS' 

16 approval predated the 2004 changes to the relevant Treasury regulations. 

17 52. J & M consequently agreed to enter into the Sea Nine VEBA plan i 

18 the spring of 2004. The terms of the plan obligated the Wilkses to contribute on 

19 million dollars annually for five years toward the purchase of cash value whole lifi 

20 insurance policies that the plan's Trustee would control. Elliott (directly or throug 

21 the individuals who first contacted J & M) informed the Wilkses that after the five 

22 year funding period, they could terminate the plan and directly obtain ownership o 

23 the policies they had been funding, allowing them after an additional period o 

24 time to make annual tax free withdrawals on the policies as a retirement benefit. 

25 He also (directly or indirectly) informed the Wilkses that they could easil 

26 terminate the plan even earlier in case of hardship (e.g., if it became difficult fo 

27 

28 
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1 them to make the required yearly contributions), permitting them to withdra 

2 entirely from the plan but still realize the benefits for those portions of the policie 

3 that had been paid for. 

4 53. In order to clear up questions they had about the overall legality of th 

5 Sea Nine VEBA plan, the Wilkses obtained a legal opinion from attorne 

6 Frederick Romero "as to the legal viability of deductions claimed for contribution 

· 7 made for the initial 2004 plan year as well as substantial authority concerning th 

8 implementation of the program including consideration of the final regulation 

9 issued by the Internal Revenue Service relative to the 'ten or more' employe 

10 programs." On August 12, 2004, Romero provided an opinion that the IRS woul 

11 "more likely than not" lose on the issues of 1) whether the VEBA program is on 

12 described under IRS 501(c)(9) and 419A(f)(6), and 2) whether J & M was entitle 

13 to a current deducti'on for the entire contribution into the VEBA program. Elliot 

14 and Sea Nine referred Romero to the Wilkses; Sea Nine had maintained a Ion 

15 standing relationship with Romero dating back to the time when Ross was alive. 

16 Romero had previously written several favorable legal opinions with regard to th 

17 VEBAs. 

18 54. In 2005, after Hurricane Katrina devastated the Gulf Coast, J & M' 

19 business was severely impacted, making it impossible for it to make the secon 

20 million dollar contribution due for its participation in the VEBA plan. The Wilkse 

21 subsequently requested (in keeping with the manner in which they had been tol 

22 the plan was to be operated) that their participation be restructured to reduce thei 

23 yearly payment because of their financial hardship. J & M received reassurance 

24 from Elliott and his representatives that all of their understandings were correct, 

25 

26 

27 

28 

and were able to make a lesser contribution of $250,000. 
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1 55. In 2006, however, J & M subsequently received a contradictor 

2 message: because they were not making the proper level of contributions to thei 

3 VEBA plan, the cash value of their total contribution was dwindling rapidly an 

4 would soon have no value at all (because the plan was using the cash value of th 

5 policies to make up the balance of unpaid contributions). One of the individual 

6 responsible for directly marketing the Sea Nine VEBA plan to J & M eve 

7 admitted this was the case. 

8 56. J & M's Form 1120S corporate tax return was audited by the IRS fo 

9 the 2004 and 2005 tax years. As a result of the audits, the IRS determined that th 

10 VEBA plan promoted by Sea Nine and in which J & M had participated did no 

11 qualify for the deduction limit exceptions set forth in § 419 A( f)( 6), and therefor 

12 the Wilkses' personal income taxes would be adjusted by nearly $1.3 million for 

13 the two tax years- causing them to jointly owe over $460,000 in unpaid taxes. Th 

14 IRS also issued penalties against J & M for failure to report their participation i 

15 the VEBA plan as a listed transaction. 

16 57. J & M subsequently brought a lawsuit in federal court against th 

17 individuals who directly marketed Sea Nine's VEBA and AIG (issuer of th 

18 insurance policies that were purchased for it through the VEBA plan). Elliott wa 

19 deposed in the case but not named as a party. J & M obtained a favorabl 

20 settlement after the Court ruled, on summary judgment, that questions of fac 

21 existed as to whether the defendants had properly disclosed to J & M all the facts 

22 of which they were aware as to the legal validity of the Sea Nine VEBA plan. 

23 Drs. Singer and Smith 

24 58. Drs. Daniel Singer and Sydney Smith are Hawaii-based orthopedi 

25 surgeons who learned of Elliott's Sea Nine VEBA plans through a financial 

26 

27 

28 
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1 planner in Honolulu. That individual in turn relied on Elliott as his source fo 

2 information about the VEBA plans and how they functioned. 

3 59. Although Elliott did not directly initiate contact with Drs. Singer an 

4 Smith, he participated in explaining the VEBA plans to them and the purported ta 

5 benefits, and personally prepared materials sent to them while they weighe 

6 whether to participate. The two doctors decided to participate in a Sea Nine VEB 

7 plan after hearing (from Elliott and his representatives or interested third parties 

8 the same kinds of representations that convinced other owners to do so, e.g. tha 

9 contributions weretax-deductible; that they could pre-fund the insurance throug 

10 such contributions; that they could buy out the insurance while its cash valu 

11 remained low; and that the resulting whole life policy would have high value late 

12 against which they could borrow or otherwise obtain tax free income. 

13 60. Elliott thus packaged the materials necessary for Drs. Singer an 

14 Smith to become VEBA plan participating employers. Ultimately, however, th 

15 IRS learned of their participation in the VEBA plans and disallowed thei 

16 contributions after audit. As a result, Dr. Singer had in excess of $500,000 i 

17 additional tax liabilities, while Dr. Smith owed approximately $209,000. 

18 61. Drs. Singer and Smith also filed suit in Circuit Court for the State o 

19 Hawaii against (among others) Elliott, Sea Ni?e, AIG, and the financial planne 

20 who had first steered them toward the Sea Nine plan. The complaint allege 

21 against Elliott and the other defendants claims of fraud, intentional 

22 misrepresentation, negligent misrepresentation, civil conspiracy, negligent failur 

23 to disclose, and violation of Hawaii's consumer protection statute. The lawsui 

24 settled in 2012. 

25 
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1 Other VEBA plan participants 

2 62. Numerous other small or closely-held businesses have become Se 

3 Nine VEBA plan participating employers - and many of them have been audite 

4 and had their contributions disallowed, resulting in their owing additional unpai 

5 taxes to the Government. 

6 63. For example, Dr. Atul Patel, an anesthesiologist and sole employee o 

7 her medical practice business, was looking for a life insurance product and was pu 

8 in touch with Ramesh Sarva, who assisted Dr. Patel in participating in a Sea Nin 

9 VEBA plan beginning in 2005. Elliott acted as Dr. Patel's trustee and provided Dr. 

10 Patel, directly or through Sarva, all of the information and paperwork needed fo 

11 participation in the Sea Nine VEBA plan. Dr. Patel's VEBA plan required her t 

12 make contributions for five to seven years to fund a death benefit of $7 million. 

13 64. The IRS, however, audited Dr. Patel's tax returns claiming deduction 

14 for the contributions to the VEBA plan and disallowed them, resulting i 

15 adjustments of $791,335 to her taxes. 

16 65. Another company, LSL Associates, LLC ("LSL") of Naples, Florida, 

17 wanted to offer an individual, Sean Lawley, an ownership interest in th 

18 partnership, and was trying to identify incentives to get him to agree to join. 

19 66. To this end, LSL explored with one of its financial advisors possibl 

20 ways it could structure alternative forms of compensation for Lawley, an 

21 determined that it would use an insurance product to do so. Through this inquiry, 

22 LSL learned of the Sea Nine VEBA plans. 

23 67. LSL specifically decided to make Lawley the beneficiary of such 

24 VEBA plan because the insurance benefit he would receive included a guarantee 

25 cash benefit. Thus, offering Lawley this benefit was a way to provide him with 

26 

27 

28 
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1 valuable incentive to join LSL without also having to directly pay him more i 

2 compensation . 

. 3 68. In the course of adopting the Sea Nine VEBA plan, LSL's principal 

4 learned (from the individuals promoting the plan- who in tum relied directly o 

5 Elliott to answer any questions about the Sea Nine plans) that the plan had bee 

6 previously approved by the IRS, as well as that contributions were tax-deductible. 

7 Lawley was the sole LSL employee or member designated as a beneficiary of th 

··8 VEBAplan. 

9 69. The IRS subsequently audited LSL and disallowed the tax deduction 

10 it had taken for its contributions to the Sea Nine VEBA plan, resulting in LS 

11 owing additional taxes of $143,550. 

12 70. Orner Katzir was another Sea Nine/Elliott customer who ultimate! 

13 paid a high price for participating in the VEBA plan they promoted. Katzir own 

-14 "Katzir's Floor & Home Design," a Southern Califomi8; company specializing i 

15 hardwood floor design and installation. Katzir wished to invest extra money he wa 

16 earning, and through his CPA was introduced to a California financial planner 

17 who informed him about the Sea Nine VEBA plans and their tax benefits. 

18 71. Katzir had reservations about participating in the plan, deeming it "to 

19 good to be true," and therefore he resisted joining for six months. However, afte 

20 several meetings (some of which Elliott himself participated in) he decided t 

21 participate in a Sea Nine VEBA plan (specifically, the "Southern California Retail 

22 Merchant's League" plan) and began making contributions in 2004 to fund th 

:23 purchase of an $8 million life insurance policy. The sole beneficiaries of th 

24 insurance to be purchased through the plan were Katzir and his wife. 

25 72. In the course of Katzir's evaluating whether to participate in the Se 

26 Nine VEBA plans, Elliott informed Katzir both that his contributions were full 

27 

28 
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1 tax-deductible and that he could borrow against the cash value of the policy at ag 

2 64. Elliott and the third parties working with him, in response to Katzir' s question 

3 about the legal validity of the plan showed Katzir irrelevant IRS "approvals" 

4 predating the relevant regulations but which, they told him, established the IRS' 

5 approval of the plans. 

6 73. As with other Sea Nine plan participating companies, however, th 

7 IRS audited Katzir' s company and disallowed his contributions, resulting in Katzi 

8 owing an additional $1,284,270 in taxes. 

9 Defendants' Knowledge of the Illegality of the VEBA Plans 

10 74. For over 10 years, the Defendants have been on notice that statement 

11 they were making about the tax effects or benefits of participation in a VEBA plan, 

12 and the legality of the Sea Nine plans themselves, were false. Yet the Defendant 

13 persist to this day in promoting as well as operating and/or administering sue ' 

14 plans. 

15 75. In July 2003, the U.S. Treasury Department issued final regulation 

16 applicable to programs that purport to be "multiple employer plans" under I.R.C. § 

17 419A(f)(6). See Treas. Reg.§ 1.419A(f)(6)-1. 

18 76. As of that date, Elliott had been running Sea Nine for almost tw 

19 years since the death of Stephen Ross. Sea Nine was also still using the same pla 

20 documents it had employed for its VEBA plans since 1985. Those documents wer 

21 thus unquestionably not drafted in light of the new regulations, and containe 

22 provisions that would likely not satisfy those regulations. 

23 77. In particular, those versions of Sea Nine's VEBA plans allowe 

24 participants to distribute the value of the assets contributed to the plan back t 

25 themselves in accordance with a defined formula - in effect, to recover some valu 

26 of their contribution in excess of the basic death benefit provided by the insuranc 

27 

28 
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1 policy that the plan contributions were funding. This is very much the kind o 

2 "experience-rating arrangement" that the revised regulations prohibited. (Se 

3 Treas. Reg. 1.419A(f)(6)-l(b)). 

4 78. Similarly, Elliott has stated that the various VEBA plans Sea Nin 

5 administers contain sufficient funds within them to avoid the need for individua 

6 participants to adjust their contributions later. These excess sums are the result o 

7 differences between the amounts contributed by plan participants and the costs o 

8 the insurance policies purchased by the VEBA plans. But the 1.419A(f)(6 

9 regulations define an "experience-rating arrangement" to include situations arisin 

10 in a welfare benefit plan where the cost of coverage is, or can be expected to be, 

11 based on the employer's benefit experience or overall experience as those term 

12 are defined in the regulations. (Trea. Reg. § 1.419A(f)(6)-l(d)). Thus, each Se 

13 Nine plan maintains an experience-rating arrangement because' the cost o 

14 coverage for any employer is based on that employer's insurance funding from 

15 prior year (i.e., his or her overall "experience" with the plan). 

16 79. In addition, the 2003 version of the Sea Nine plan document 

17 encouraged participants to obtain the financial benefit of terminating participatio 

18 in the plan after making only five years of contributions - shortly before the polic 

19 to be :purchased began realizing its springing cash value. To do so would violat 

20 the 2003 revisions to the regulations relating to Section 419A(f)(6), becaus 

21 participants would be paying a variable amount for their policies not common to al 

22 plan participants, while also obtaining a benefit in excess of the cost of the basi 

23 death benefit (which, as noted above, could be obtained for far less had the pia 

24 participants simply purchased term life insurance for their beneficiaries instead o 

25 whole life policies with cash value). 

26 
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1 80. AIG (which at one point sold many of the insurance policies ubtaine 

2 by the Sea Nine VEBA plans for its participants) corresponded with Elliott direct! 

3 in September 2003, asking him to provide it with a legal opinion that the Sea Nin 

4 VEBA plans complied with the new Section 419A(f)(6) regulations. In response, 

5 counsel retained by Elliott provided him with several different opinion letters i 

6 2004 admitting that the existing Sea Nine VEBA plans did not comply with th 

7 new regulations,· but that a proposed redrafted set of plan documents was "more 

8 likely than not" to be in compliance once such documents were formally accepted. 

9 Elliott was also informed through such opinion letters that the changes to the la 

10 were in effect as of January 2003 -and that therefore the VEBA plan document 

11 being relied upon by Elliott needed immediate modification. 

12 81. Nevertheless, and despite his awareness of the need to amend the pla 

13 documentation, Elliott continued to inform third parties interested in participatio 

14 in a VEBA plan that the Sea Nine VEBA plans complied with the law and wer 

15 not listed transactions (without ever disclosing the contrary opinions about th 

16 need to amend or update the existing version of the plans). 

17 82. Thus, in 2007 and 2008 correspondence with a representative of Drs. 

18 Singer and Smith asking for confirmation that the Sea Nine VEBA plan 

19 conformed to existing law and regulations, Elliott specifically represented that ne 

20 plan documents had been "restated" but not yet formally sent out to pla 

21 participants for execution, but that regardless "we have been operating an 

22 administering the Plan in compliance with the Final Regs." In fact, this was false. 

23 83. Numerous taxpayers detrimentally relied on Elliott's representation 

24 about the legality of the Sea Nine plans, with the result that such taxpayers hav 

25 been audited and found to owe significant additional taxes. 

26 

27 

28 

24 
10296991.1 



Case 8:13-cv-01582-JLS-JPR   Document 1   Filed 10/09/13   Page 25 of 43   Page ID #:25

1 84. Financial institutions that served as plan trustees, such as Union Bank, 

2 also began raising questions about how the Sea Nine VEBA plans wer 

3 administered, and demanding audits to determine if certain of their plans wer 

4 operating in compliance with the plan document. In the course of attempting t 

5 resolve such concerns, Elliott acknowledged in correspondence that the VEBA 

6 were not in compliance with the 2003 Treasury regulations, but claimed (as h 

7 continues to do so today) that they were being "operated" in accordance with th 

8 changes in the law even if the formal plan documents had not been modified. 

9 85. Yet despite his knowledge of problems with the regulator 

10 compliance of the Sea Nine VEBA plans - as evidenced not only by the above bu 

11 by the number of IRS audits of his customers or lawsuits directed by customers a 

12 Elliott and those working with him - Elliott has continued to insist that he i 

13 making or has made any necessary changes to the plans he markets. In fact, he ha 

14 not done so. 

15 86. For example, in recent interviews with the IRS, Elliott has claimed 

16 that he has addressed the appearance of experience rating between the differen 

17 participants of each VEBA plan by having an independent actuary design 

18 appropriate ratings groups in 2008 that would be applied consistently to al 

19 participants. There is no evidence, however, that these proposed ratings group 

20 were ever actually put into practice with respect to existing VEBA plans. Indeed 

21 it appears Elliott simply asked the actuary he retained to help design "ultimat 

22 ratings groups" so that a plan participant's contributions could be adjusted after th 

23 fact -that is, earlier contributions to the plan, where in excess of what was actuall 

24 needed to fund the insurance purchase~, could be applied to later contributio 

25 requirements. This is the essence of experience rating prohibited by law. 

26 
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1 87. In addition, Elliott has admitted (in sworn testimony in the lawsui 

· 2 brought by Drs. Singer and Smith) that VEBA plan participants not only wer 

3 never told about the need to change the plans' terms after adoption of the ne 

4 Treasury regulations iq 2003, but also that they were never asked to sign any ne 

5 plan documents. 

· 6 88. The Sea Nine VEBA plan documents have not been substantive! 

7 altered despite Elliott's knowledge of the changes to the law in 2003. Althoug 

8 Elliott purports to have prepared a revised plan document in 2009, it has not ye 

9 replaced older versions currently in use by the various Sea Nine VEBAs i 

10 existence. 

11 89. Substantively, the 2009 version of the Sea Nine plan differs faciall 

12 from prior versions in that (1) certain plan provisions, such as the provision 

13 relating to voluntary termihations, that would cause the plan to fail to satisfy th 

14 requirements of the 1.419A(f)(6) regulations on form alone have been removed; 

15 (2) other plan provisions, such as the fixed benefits provision which uses languag 

16 straight out of the 1.419 A( f)( 6) regulations, were . added (apparently to give th 

17 plan the appearance that it satisfies the requirements of the 1.419 A( f)( 6 

18 regulations); and (3) the plan adopted a "Rating Group" structure in the mos 

19 general sense (i.e., "the group of Participants with the same rating factors a 

20 defined in the Regulations and described in the Adoption Agreement"). 

21 90. Such changes, however - even if adopted by all existing Sea Nin 

22 VEBA plans - are insufficient to satisfy Section 419A and its applicabl 

23 regulations. In particular, the 2009 revised plan document still exhibits experienc 

24 rating because it appears to continue to allow participants to make contributions i 

25 
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later be "trued up" through an "ultimate ratings group." 
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1 91. Sarva also knows or has reason to know that the Sea Nine VEB 

· 2 plans he urges his customers to adopt are not compliant with the tax laws. As a 

3 accountant, Sarva is professionally obligated to keep abreast of developments i 

4 the law relevant to the services and investments he advises his customers t 

5 participate in. Yet Sarva has repeatedly provided his customers with evidence o 

6 IRS "approvals" of the Sea Nine plan that facially say nothing about whether it 

7 plan complies with Section 419A(f)(6). He also was in possession of the lega 

8 opinions that Elliott and Sea Nine obtained around the time the VEBA regulation 

9 · were revised that noted that the existing plan documents did not comply with th 

10 law, and yet he repeatedly promoted Sea Nine plans to his customers as legall 

11 valid. Indeed, Sarva has informed customers as well as the IRS that for a long time 

12 after 2004, Sea Nine's VEBA plan remained unchanged- thus underscoring hi 

13 knowledge of the fact that it was not compliant with the Tax Code. 

14 Defendants' False Statements Promoting the VEBA Plans 

15 92. Elliott has made or furnished, or caused other persons to make o 

16 furnish, many false and/or fraudulent statements with respect to the tax benefits o 

17 participation in the VEBA plans and their legality. He has done so both directly, t 

18 potential plan participants or their representatives, as well as indirectly, through th 

19 individuals who market Sea Nine VEBA plans to others and who rely on hi 

20 expertise and information in explaining the operations of the plans to intereste 

21 taxpayers. 

22 93. Thus, Elliott has repeatedly but falsely informed participants that th 

23 entirety of their contributions were tax deductible in the year made, despite the fac 

24 that their plan contributions greatly exceeded their deductible "qualified cost" 

25 
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under Section 419( c), because they exceeded the actual premium amount for th 

insurance purchased by the plan for its beneficiaries. 
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1 94. He has also repeatedly but falsely informed participants that the plan 

2 to which the contributions were made qualified as I.R.C. § 419A(f)(6) "10 or mor 

3 employer plans," (meaning the plans did not show experience rating and therefor 

4 were not subject to the deduction exceptions). 

5 95. Elliott has also falsely informed participants that plan contribution 

6 help create a "tax free income stream" later in the lives of plan beneficiaries. Thi 

7 would be accomplished by funding the plan for five years and then terminating it, 

8 allowing the plan participant to buy the almost fully-funded whole life insuranc 

9 policy provided under the VEBA plan at the lower amount of its cash surrende 

10 value, rather than at its fair market value. A few years later, however, the springin 

11 value of the policy would mean the participant-Owner could now realize th 

12 policy's cash value in the form of loans or distributions taken against the policy' 

13 death benefit. 

14 96. · In making such representations, Elliott did not inform participants tha 

15 the only. benefit properly provided by a VEBA plan is the death benefit, aware tha 

16 plan participants expected more than just the protections provided by term li£ 

17 msurance. 

18 97. Elliott also made numerous false statements about the Sea Nin 

19 VEBA plans' compliance with applicable provisions of the Internal Revenue Cod 

20 or Treasury regulations. Thus, he (a) falsely indicated that existing plans had bee 

21 properly revised or amended in light of the 2003 regulations pertaining to Sectio 

22 419 A( f)( 6), (b) falsely represented to certain participant/Owners that the plans ha 

23 been approved by the IRS based on prior IRS determinations having nothing to d 

24 with Section 419A(f)(6), and (c) falsely claimed that the VEBA plans were no 

25 listed transactions. 
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1 98. Elliott had ample notice that his assertions about the legality of th 

· 2 Sea Nine VEBA plans were false, but he persisted in his representations despit 

3 such knowledge. 

4 99. Sarva has similarly made numerous false statements to his customer 

5 about the Sea Nine VEBA plans despite his notice that they are not compliant wit 

6 Section 419A(f)(6). He touts his many years of work with Sea Nine VEBA plans t 

7 potential customers, reassuring them that the plans are completely legal. H 

8 provides potential plan participants with materials that he says establish the legalit 

9 of the plans, despite his possession of contradictory materials (such as the lega 

10 opinions obtained by Elliott and Sea Nine) indicating that after 2004 the Sea Nin 

11 plans were not in conformity with the relevant provisions of the Tax Code. And h 

12 has promoted the concept that participation in the Sea Nine VEBA plans permit 

13 participants to withdraw contributions early through termination - essentiall 

14 underscoring the cash value nature of the universal or whole life policies that th 

15 plans purchase for their participants, even though (as noted above) a VEBA pla 

16 that operates in this fashion evidences experience rating. 

17 HARM TO THE GOVERNMENT AND THE PUBLIC 

18 100. Elliott has admitted in prior sworn testimony that there are at least 200 

19 employer/companies that have participated in a Sea Nine VEBA plan, and the IRS 

20 is aware of 205 such entities. Elliott and Sarva continue today to promote Sea Nin 
' 

21 VEBA plans, and Sea Nine appears to have obtained additional plan participants i 

22 2012. And third parties with whom he has previously worked continue t 

23 recommend Sea Nine VEBA plans to certain of their customers. 

24 101. As of August 23, 2013, the IRS has completed audits of the ta 

25 returns of 41 individuals and/or their businesses who participated in a Sea Nine 

26 managed VEBA plan, including entities discussed above such as J & M Associate 
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1 or Drs. Smith and Singer. In 36 of the 41 audits, the IRS determined that th 

2 taxpayer was liable for additional taxes, because the plan participants had some o 

3 all of their plan contributions disallowed for not being in compliance with Sectio 

4 419A(f)(6). The total amount of tax deficiencies assessed in the audits of these 41 

5 Sea Nine/Elliott taxpayer customers for 108 separate tax years is $13,874,555. 

6 There are at least 89 other pending audits involving 21 additional Elliott VEB 

7 Plan participants, so the total figure may become higher. 

8 102. If all companies participating in an illegal Sea Nine VEBA that th 

9 IRS is presently aware of were similarly liable for additional taxes, the total 

10 amount lost by the Treasury to date from improperly-claimed contribution 

11 deducted on participant tax returns could exceed $70 million dollars. 

12 103. As of August 23, 2013, the IRS has closed audits of 12 

13 VEBA plan-participating taxpayers who were referred to Sea Nine by Sarva. Fo 

14 those taxpayers alone, the IRS assessed a total of $4,852,106 in additional taxes, o 

15 an average additional tax of $404,342 per audit. Because Sarva has acknowledge 

16 directing at least 40 of his customers to Sea Nine, the total amount of harm to th 

17 Treasury· he has caused through promotion of improper VEBA plans is likel 

18 almost four times higher. 

19 104. If Defendants are not enjoined, the United States will suffe 

20 irreparable harm from the underpayment of tax liability and the exhaustion o 

21 resources to enforce the internal revenue laws, and the substantial losses caused b 

22 Defendants' actions will continue to increase. 

23 105. The Internal Revenue Service is harmed because it must dedi cat 

24 scarce resources to detecting and examining inaccurate returns 

25 participants, and to attempting to assess and collect unpaid taxes. 
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. 1 106. Companies participating in Sea Nine VEBA plans are also harme 

2 because they are liable for any unpaid tax, plus interest and penalties resultin 

3 from their disallowed plan contribution deductions. Such entities and their 

4 principals may detrimentally rely on the false representations Elliott and Sarv 

5 make about the tax benefits to be derived from participation. 

6 

7 Count I- Injunction under I.R.C. § 7408 

8 107. The United States incorporates by reference the allegations 1 

9 Paragraphs 1 through 106. 

10 108. Section 7408 authorizes a district court to enjoin any person from 

11 further engaging in conduct subject to penalty under either I.R.C. § 6700 or § 

12 6701, if injunctive relief is appropriate to prevent recurrence of that conduct. 

13 109. Section 6700 provides that a penalty will be imposed against an 

14 person who organizes or assists in the organization of a partnership or other 

15 investment plan or arrangement, or participates in the sale of an interest in an entit 

16 or plan; and (a) knowingly makes, or causes to be made, a false or fraudulen 

17 statement as to the allowability of a deduction or credit, the excludability of an 

18 income, the securing of another tax benefit, because of an interest held in the entit 

19 or because of his participation in the plan, or (b) makes a gross valuatio 

20 overstatement as to any material matter. 

21 110. Section 6701 imposes a penalty on any person who aids or assists in, 

22 procures, or advises with respect to the preparation or presentation of a federal ta 

23 return, refund claim, or other document, knowing or having a reason to believe tha 

24 it will be used in connection with any material matter arising under the internal 

25 revenue laws, and knowing that if so used it would result in an understatement o 

26 another person's tax liability. 

27 

28 

31 
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1 111. The Sea Nine VEBA plans that Defendants promote, administer, 

2 and/or operate are "plans or arrangements" within the meaning ofi.R.C. § 6700. 

3 112. Elliott and Sea Nine have been intimately involved in the organizatio 

4 and operation of the Sea Nine VEBA plans for 15 years. They have overseen th 

5 plans' evolution and are aware of both the manner in which the plans operate a 

6 well as the legal guidelines governing their operation. 

7 113. Defendants have also directly and indirectly promoted the VEBA pla 

8 scheme to prospective participants. Sarva for his part has been marketing Se 

9 Nine's VEBA plans to customers across the United States for nearly 30 years 

10 even before Elliott became involved- and continues to do so to this day. 

11 114. In connection with the organization and/or sale of participation in th 

12 VEBA plan scheme, Defendants have made or furnished, or caused others to mak 

13 or furnish, material and false and/or fraudulent statements with respect to the Se 

14 Nine VEBA plans' purported tax benefits. 

15 115. Defendants knew or had reason to know that their statements wer 

16 false and/or fraudulent. 

17 116. By promoting participation in the VEBA plans and/or administerin 

18 such plans, the Defendants have also aided and abetted their customers' 

19 preparation of income tax returns in which the customers claim large deduction 

20 reflecting the entirety of their contributions to the plans based on the belief that th 

21 plans comply with I.R.C. § 419A(f)(6). All of the Defendants are fully aware tha 

22 their customers will claim such deductions, as a priJ:?-cipal and widely-promote 

23 feature of participating in a VEBA plan is the deductibility of the contributions. 

24 117. In fact, however, Sea Nine VEBA plan participants consistent! 

25 understate their true tax liability because the plans are not compliant with th 

26 Internal Revenue Code. 

27 

28 

32 
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1 118. The Defendants lmow that full deduction of their customers' Sea Nin 

2 VEBA plan contributions results in an understatement of their customers' ta 

3 liability. They have been on notice for nearly ten years of the fact that the existin 

4 version of the Sea Nine plan documents (used for all Sea Nine plans) were no 

5 revised even after Section 419A(f)(6) and its applicable regulations were changed. 

6 And a more recent version of the plan and its documents revised after 2009 is stil 

7 not compliant with the law. 

8 119. Accordingly, Defendants have engaged in conduct subject to penalt 

9 under I.R.C. §§ 6700 and 6701, and are subject to an injunction under I.R.C. § 

10 7408. 

11 120. Here, an injunction under Section 7408 is appropriate to prevent th 

12 recurrence of the penalty conduct specified above. Defendants have consistent! 

13 defended the legality of the Sea Nine VEBA plans and do not aclmowledge tha 

14 any aspect of their structure or operation violates the Internal Revenue Code. An 

15 they continue to promote participation in Sea Nine VEBA plans. Thus, unles 

16 enjoined, the Defendants are highly likely to continue to do so in the future, give 

17 the lucrative nature of promotion and operation ofthe plans by Defendants. 

18 

19 Count II- Injunction under I.R.C. § 7402 

20 121. The United States incorporates by reference the allegations containe 

21 in Paragraphs 1 through 120. 

22 · 122. I.R.C. § 7402 authorizes the Court to issue an injunction or othe1 

23 judgment that is necessary or appropriate for the enforcement of the interna 

24 revenue laws. 

25 

26 

27 

28 

33 
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1 123. I.R.C. § 7402(a) authorizes a district court to issue injunctions as rna 

2 be necessary or appropriate for the enforcement of the internal revenue laws, eve 

3 if the United States has other remedies available for enforcing those laws. 

4 124. The Defendants have substantially interfered with the enforcement o 

5 the internal revenue laws by continuing to promote and operate the Sea Nin 

6 VEBA plans despite their knowledge of their noncompliance with the law, whil 

7 falsely promoting the tax benefits of participation in the plans. They have resisted 

8 all efforts by the IRS to investigate their conduct. They have also refused to amen 

9 or modify their plan documents in light of changes to the law, or pretended t 

10 make cosmetic, nonsubstantive changes that simply obfuscate further the element 

11 of the VEBA plans that fail to comply with the relevant Treasury regulations. 

12 125. As a result of Defendants' misconduct, the taxpayers that have agree 

13 to participate in the Sea Nine VEBA plans h'ave consistently understated thei 

14 actual tax liability. Plan participants also frequently find that, contrary to th 

15 representations of the Defendants, they are not entitled to the large deductions the 

16 claimed, and face audit and additional unpaid tax liabilities as a result of havin 

17 accepted the representations of the Defendants. 

18 126. Unless enjoined by this Court, the Defendants will continue t 

19 promote and administer participation in the Sea Nine VEBA plans. 

20 · 127. Under I.R.C. § 7402(a), the United States is entitled to injunctiv 

21 relief to prevent the recurrence of this misconduct. 

22 

23 

24 

25 

26 

27 34 
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1 RELIEF SOUGHT 

2 WHEREFORE, Plaintiff United States of America respectfully prays th 

3 following: 

4 A. That this Court find that Defendants Kenneth Elliott (d/b/a 

5 Insurance Services, Inc., Vista Barranca, Inc., and KAE Consulting), Sea Nin 

6 Associates, Inc., and Ramesh Sarva have engaged in conduct subject to penalt 

7 under I.R.C. § 6700 and that injunctive relief under I.R.C. § 7408 is appropriate t 

8 prevent recurrence of that conduct; 

9 B. That this Court find that Defendants Kenneth Elliott (d/b/a KAE 

10 Insurance Services, Inc., Vista Barranca, Inc., and KAE Consulting), Sea Nin · 

11 Associates, Inc., and Ramesh Sarva have engaged in conduct subject to penalt 

12 under I.R.C. §§ 6700 and 6701 and that injunctive relief under I.R.C. § 7408 i 

13 appropriate to prevent recurrence of that conduct; 

14 C. That this Court find that Defendants Kenneth Elliott (d/b/a KAE 

15 Insurance Services, Inc., Vista Barranca, Inc., and KAE Consulting), Sea Nin 

16 Associates, Inc., and Ramesh Sarva have engaged in conduct interfering with th 

17 administration and enforcement of the internal revenue laws and that injunctiv 

18 relief is appropriate to prevent recurrence of that conduct under I.R.C. § 7402(a); 

19 D. That this Court, pursuant to I.R.C. §§ 7402 and 7408, enter 

20 permanent injunction prohibiting Defendants Kenneth Elliott (d/b/a KA 

21 Insurance Services, Inc., Vista Barranca, Inc., and KAE Consulting), Sea Nin 

22 Associates, Inc., and Ramesh Sarva, and any other person in active concert o 

23 participation with them, from directly or indirectly: 

24 

25 

26 

27 

28 

i. Promoting, administering, managing, or selling any version o 

the Sea Nine VEBA plan described in this complaint; 

35 
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1 

2 

·3 

4 

5 

6 

7 

8 

9 

10 

11. Promoting or selling any plan or arrangement that is similar t 

the Sea Nine VEBA plan, including any plan or arrangement tha 

claims to be a welfare benefit plan or to allow. an employer to mak 
' 

deductible contributions to a welfare benefit fund under I.R.C. § 419 and/o 

I.R.C. § 419A; 

111. Promoting or selling any plan or arrangement that advises or 

assists others in violating or attempting to violate the internal revenue laws 

or unlawfully evading the assessment or collection of one's federal ta 

liabilities; 

iv. Engaging in conduct subject to penalty under I.R.C. § 6700, 

11 i.e., organizing or selling any plan or arrangement and in connectio 

12 therewith (a) making a gross valuation overstatement, or (b) making o 

13 furnishing (or' causing another person to make or furnish) false or fraudulen 

14 statements with respect to the tax benefits derived from participation in sue 

15 a plan or arrangement, when he knows and/or has reason to know th 

1'6 statements are false or fraudulent as to a material matter; 

17 v. Engaging in conduct subject to penalty under I.R.C. § 6701, 

18 i.e., aiding or assisting in, procuring, or advising with respect to th 

19 preparation or presentation of any portion of a tax return, affidavit, claim, o 

20 other document, where he knows (or has reason to believe) that such portio 

21 will be used in connection with any material matter arising under the interna 

22 revenue laws, and he knows that such portion (if so used) would result in a 

23 understatement of the liability for tax of another person; and 

24 Vl. Engaging in any other conduct subject to penalty under an 

25 provision of the Internal Revenue Code. 

26 

27 

28 

36 
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1 E. That this Court, pursuant to I.R.C. §§ 7402 and 7408, enter 

2 permanent injunction prohibiting Defendants Kenneth Elliott (d/b/a KA 

3 Insurance Services, Inc.,. Vista Barranca, Inc., and KAE Consulting), Sea Nin 

4 Associates, Inc., and Ramesh Sarva, and any other person in active concert o 

5 participation with them, from directly or indirectly: 

6 1. Acting as trustee, representative, salesman, manager, or 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

.. 
11. 

administrator for, or otherwise organizing, administering, or 

implementing any version of the Sea Nine VEBA plan 

described in this complaint; 

Acting as trustee or administrator for, or otherwise organizing, 

administering, or implementing any plan or arrangement that is 

similar to the Sea Nine VEBA plan, including any plan or 

arrangement that claims to be a welfare benefit plan or to allow 

an employer to make deductible contributions to a welfare 

benefit fund under I.R.C. § 419 and/or I.R.C. § 419A; 

. 111. Organizing, administering, or implementing any plan or 

IV. 

arrangement that advises or assists others in violating or 

attempting to violate the internal revenue laws or unlawfully 

evading the assessment or collection of one's federal tax 

liabilities; 

Selling or organizing, or causing the sale or organization of, 

any type of corporation, trust, limited liability company, 

arrangement of business entities, or plan which he knows or 

has reason to know is designed to or will be used to facilitate 

non-compliance with the federal tax laws; and 

37 
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1 

'2 

3 F. 

v. Engaging in any other conduct that substantially interferes with 

the administration or enforcement of the internal revenue laws. 

That the Court, pursuant to I.R.C. § 7402, order Defendants Kennet 

·. 4 Elliott (d/b/a KAE Insurance Services, Inc., Vista Barranca, Inc., and KA 

-5 Consulting), Sea Nine Associates, Inc., and Ramesh Sarva to produce to counse 

6 for the United States within 30 days of entry of judgment in this case a lis 

7 identifying (by name, address, e-mail address, phone number, and Social Securit 

8 or other tax identification number) all of the companies and ·Owners of_ sue 

9 companies who have participated in any Sea Nine VEBA plan promoted, operated, 

10 or organized by any of the Defendants in the past 13 years; 

11 G. That the Court, pursuant to I.R.C. § 7402, order Defendants Kennet 

12 Elliott (d/b/a KAE Insurance Services, Inc., Vista Barranca, Inc., and KA 

' '13 Consulting), Sea Nine Associates, Inc., and Ramesh Sarva, at their own expense, t 

14 send by mail to each individual identified in Paragraph F above a copy of th 

·15 permanent injunction and a copy the Court's findings in support of the permanen 

16 injunction; 

17 H. That the Court, pursuant to I.R. C. § 7 402, order Defendants Kennet 

18 Elliott (d/b/a KAE Insurance Services, Inc., Vista Barranca, Inc., and KA 

19 Consulting), Sea Nine Associates, Inc., and Ramesh Sarva each to file with th 

20 Court, within 45 days of the date on which the permanent injunction is entered, 

21 certification signed under penalty of perjury that he or she has complied wit 

22 paragraphs E and F above; 

23 I. That the Court allow the United States full post-judgment discovery t 

24 monitor compliance with the injunction; 

25 

26 

27 

28 
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1 J. That the Court retain jurisdiction over this action for the purpose o 

2 implementing and enforcing the final judgment and any additional order 

.. 3 necessary and appropriate to the public interest; 

4 K. That Defendants Kenneth Elliott (d/b/a KAE Insurance Services, Inc., 

5 Vista Barranca, Inc., and KAE Consulting), and Sea Nine Associates, Inc., an 

6 Ramesh Sarva shall not make any statements, written or verbal, or cause o 

7 encourage others to make any statements, written or verbal, that misrepresent an 

8 of the terms of this injunction; and 

9 L. That the Court grant the United States such other and further relief a 

10 the Court deems appropriate. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

October 8, 2013 

39 

Respectfully submitted, 

ANDRE BIROTTE, JR. 
United States Attorney 
SANDRA R. BROWN 
Assistant United States Attorney 
Chief, Tax Division 

/s/ _ _: ----------
DARWINTHOMAS (SBN 80745) 
Assistant United States Attorney 

BRIAN H. CORCORAN 
DC Bar, No. 456976 
Trial Attorney, Tax Division 
U.S. Department of Justice 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

NOTICE OF ASSIGNMENT TO UNITED STATES JUDGES 

This case has been assigned to District Judge -------'-Jo_s_,ep._h_in_e_L_._S_ta_to_n ____ and the assigned 

Magistrate Judge is Jean P. Rosenbluth 

The case number on all documents filed with the Court should read as follows: 

8:13CV1582 JLS JPRx 

Pursuant to General Order 05-07 of the United States District Court for the Central District of 

California, the Magistrate Judge has been designated to hear discovery related motions. 

All discovery related motions should be noticed on the calendar of the Magistrate Judge. 

October 9, 2013 

Date 

Clerk, U.S. District Court 

By J.Prado 
Deputy Clerk 

NOTICE TO COUNSEL 

A copy of this notice must be served with the summons and complaint on all defendants (if a removal action is 

filed, a copy of this notice must be served on all plaintiffs). 

Subsequent documents must be filed at the following location: 

0 Western Division 
312 N. Spring Street, G-8 
Los Angeles, CA 90012 

[RJ Southern Division 
411 West Fourth St., Ste 1053 
Santa Ana, CA 92701 

0 Eastern Division 
3470 Twelfth Street, Room 134 
Riverside, CA 92501 

Failure to file at the proper location will result in your documents being returned to you. 
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RE BIROTTE JR. 
nited States Attorney 
~NDRA R. BROWN 

Assistant United States Attorney 
Chief, Tax Division 
DARWIN THOMAS (SBN 80745) 
Assistant United States Attorney 
Federal Building, Room 7211 
300 North Los Angeles Street 
Los Angeles, California 90012 

8 Tel: (213) 894-2740; Fax: (213) 894-0115 

9 Email: darwin.thomas@usdoj.gov 
BRIAN H. CORCORAN (DC Bar No. 456976) 

10 Trial Attorney, Tax Division 
11 U.S. Department of Justice 

Post Office Box 723 8 
12 Washington, D.C. 20044 
13 Tel: (202) 353-7421; Fax (202) 514-6770 

14 Email: Brian.H.Corcoran@usdoj.gov 

15 Attorneys for the United States of America· 
\ 

16 

17 

18 

tJNITED STATES DISTRICT COURT 

19 

CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 

20 United States ofAmerica, ·Case No. _______ _ 

21 Plaintiff, 

' 22 vs. 

2.3 Kenneth Elliott d/b/a KAE Insurance 
ServJ9r~ Inc., V:ista Barranca, Inc., 

24 and 1Vill Consulting- Sea Nine 
Associates, Inc., andRamesh Sarva, 

25 

26 

27 

28 

Defendants. __________________________ ) 

1 

COMPLAINT FOR PERMANENT 
INJUNCTION AND OTHER 
RELIEF 
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