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San Francisco, California
Before: FERNANDEZ, N.R. SMITH, and CHRISTEN, Circuit Judges.

Wayne Mounts and Gino Carlucci appeal from convictions relating to a
money laundering scheme. Because the parties are familiar with the facts of this
case, we do not recount them here. We have jurisdiction under 28 U.S.C. § 1291
and 18 U.S.C. § 3742(a), and we affirm the district court’s rulings and judgment.

Sleeping Jurors

The issue of the district court’s handling of the first note about sleeping
jurors is waived. See United States v. Perez, 116 F.3d 840, 845 (9th Cir. 1997) (en
banc). Defendants participated in discussions about how to respond and
specifically objected to the district court’s suggestion to designate the jurors as
alternates. Pursuant to those discussions, the district court agreed to take other
steps to help the jurors stay alert.

The district court’s response to the second note was not plainly erroneous.
“The trial judge has considerable discretion in determining whether to hold an
investigative hearing on allegations of jury misconduct and in defining its nature
and extent.” United States v. Barrett, 703 F.2d 1076, 1083 (9th Cir. 1983). Under
the facts here, defendants have not demonstrated that, based on controlling

authority, it would have been “clear or obvious” that the district court had an
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obligation to sua sponte question Juror No. 8 or designate this juror as an alternate.
See United States v. Gonzalez-Aparicio, 663 F.3d 419, 428 (9th Cir. 2011). This is
especially true given that defendants’ counsel received a copy of the second note
and failed to raise the issue.

Immunity

Carlucci was required to cooperate with the Stem Genetics prosecution
pursuant to a plea agreement in that case. That such cooperation included
discussions touching on the present case does not establish that the government
promised immunity from prosecution in this case. Nor does the testimony of
Jeffrey Wright show that prosecutors promised immunity. At most, there may
have been an implied understanding between the parties that the government would
be prohibited from using information that Carlucci divulged or statements that he
made specifically in furtherance of his cooperation on the Stem Genetics matter.
Carlucci has not shown that the government actually used evidence against him
that was obtained from his cooperation in 2009 to prepare for the Stem Genetics
trial. Carlucci’s discussions with the government in February 2005 were not in
furtherance of his required cooperation under the 2004 plea agreement, but were

governed by a separate proffer agreement. Carlucci did not show that he had
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immunity for the conduct underlying the convictions in this case, or that the
government committed prosecutorial misconduct.

Text Messages

Carlucci only objected to the introduction of the text messages between
himself and Robert Garback under the rule of completeness. We review the rule of
completeness issue for an abuse of discretion, United States v. Collicott, 92 F.3d
973, 978, 983 (9th Cir. 1996), and Carlucci’s other arguments for plain error,
United States v. Gomez-Norena, 908 F.2d 497, 500 (9th Cir. 1990).

First, Carlucci’s “rule of completeness” objection fails because this is a rule
of admission, not exclusion. See Collicott, 92 F.3d at 983; United States v.
Soulard, 730 F.2d 1292, 1301 (9th Cir. 1984). Second, Carlucci’s contention that
the text messages lacked foundation is not supported by argument, Fed. R. App. P.
28(a)(8), and therefore falls far short of meeting the plain error standard. Third,
Carlucci’s argument that admission of the messages violated the Confrontation
Clause fails the plain error standard because Carlucci was not prevented from
cross-examining Garback about the texts, including why some of them were
apparently deleted. See Delaware v. Fensterer, 474 U.S. 15, 20 (1985).

Brandon Valero’s Testimony
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Carlucci raises several arguments about the introduction of Valero’s out-of-
court statements at trial.

First, he claims that no hearsay exception applied to the introduction of
statements made to Agents DiSalvo and Koritala. “We review the trial court’s
decision to admit evidence under a hearsay exception for an abuse of discretion.”
People of Territory of Guam v. Cepeda, 69 F.3d 369, 371 (9th Cir. 1995). The
admission of Valero’s out-of-court statements was not an abuse of discretion
because the statements fell generally under the hearsay exception for statements
“of a declarant’s then-existing state of mind,” including “emotional, sensory, or
physical condition.” Fed. R. Evid. 803(3). Carlucci does not argue that the
government admitted any specific statements that exceeded the state of mind
exception. Even assuming the district court erred in admitting some of these
statements, any error was harmless. Carlucci was not convicted on the witness
tampering count. While the district court did enhance Carlucci’s sentence for
obstruction of justice, Valero’s own grand jury testimony and the evidence of the
anonymous fax provided an adequate basis for an obstruction of justice finding.

Second, Carlucci did not raise a Confrontation Clause argument to the
district court, so we review this argument for plain error. United States v. Gomez,

725 F.3d 1121, 1125 (9th Cir. 2013). On this record, it would not have been clear
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or obvious that Carlucci lacked an adequate prior opportunity to cross-examine
Valero about the statements he made to Agents DiSalvo and Koritala. This
argument does not meet the plain error standard.

Third, Valero’s grand jury statements were not admitted for the truth of the
matter asserted but for impeachment purposes under Federal Rule of Evidence
804(b)(1). The Supreme Court has recognized that the Confrontation Clause “does
not bar the use of testimonial statements for purposes other than establishing the
truth of the matter asserted.” Crawford v. Washington, 541 U.S. 36, 59 n.9 (2004)
(citing Tennessee v. Street, 471 U.S. 409, 414 (1985)).

Marital Communications Privilege

Because Carlucci’s counsel expressly disclaimed an objection regarding
marital privilege at the time Tracy Carlucci’s testimony was introduced in the
district court, this argument is waived. See Perez, 116 F.3d at 845; United States v.
Vo, 413 F.3d 1010, 1017 (9th Cir. 2005) (citing United States v. Figueroa-Paz, 468
F.2d 1055, 1057 (9th Cir. 1972)).

Application of Guidelines Section 3C1.3

Carlucci concedes that plain error review applies to this argument. Even if
United States Sentencing Guidelines § 2J1.7 should have been applied to Carlucci

instead of § 3C1.3, the earlier provision was substantively identical. See U.S.S.G.
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8§ 2J1.7 (2003). Carlucci provides no reason to think that application of § 3C1.3
created a meaningful risk of a higher sentence. See Peugh v. United States, 133 S.
Ct. 2072, 2084 (2013). He has therefore not met his burden of showing that any
error by the district court affected his substantial rights or “seriously affected the
fairness, integrity, or public reputation of judicial proceedings.” Gonzalez-
Aparicio, 663 F.3d at 428 (citations and internal quotation marks omitted).
Guidelines § 3C1.3 was applicable to Carlucci. Even if the provision was
only applicable to the money laundering conspiracy, the evidence supports the
district court’s conclusion that the conspiracy continued beyond December 2004.
Application of the enhancement would not be precluded even if Carlucci’s actions
in furtherance of this scheme took place before that date. See United States v.
Inafuku, 938 F.2d 972, 973 (9th Cir. 1991) (“Conspiracy is a continuing offense,
which is charged and punished as one crime from beginning to end.”). Carlucci
does not argue that he affirmatively withdrew from the conspiracy before 2005.
Because conspiracy is a continuing offense, evidence that the conspiracy was
carried on by any party past December 2004 demonstrates that the crime for which
Carlucci was convicted was not complete by that date. Moreover, almost by

definition, Carlucci’s concession that “the dates of the conspiracy are not clear”
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means that the district court did not commit clear error as to the dates of the
conspiracy.

Application of Guidelines Section 2B1.1(b)(1)(1)

Carlucci concedes that inclusion of the $20,000 flight alone would raise the
loss attributable to his crimes above $1,000,000. The plain language of the
Guidelines provision does not preclude the attribution of losses that may have been
ill-gotten in the first place. Sentencing goals include deterrence and addressing
culpability, and so neither of the two rationales for the common-law defense of in
pari delicto excuse Carlucci’s conduct here. See Bateman Eichler, Hill Richards,
Inc. v. Berner, 472 U.S. 299, 306 (1985). Carlucci cannot show that the $20,000
loss from the flight was not properly counted under the Guidelines, so the loss
attributable to his crimes exceeds $1,000,000.

Restitution for Victims

Because Carlucci did not object in district court on the basis he advances
here, plain error review applies. “In light of the remedial purposes underlying the
[Mandatory Victims Restitution Act], our precedent grants district courts a degree
of flexibility in accounting for a victim’s complete losses.” United States v.

Waknine, 543 F.3d 546, 557 (9th Cir. 2008) (citation and internal quotation marks
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omitted). The district court must establish facts underlying restitution by a
preponderance of the evidence. Id.; 18 U.S.C. § 3664(3).

It would not have been clear or obvious to the district court that the MVRA
did not permit the investors in Flickinger’s scheme to be treated as Carlucci’s
victims as well. See 18 U.S.C. 8 3663A(a)(2). The district court’s conclusion that
Carlucci essentially made Flickinger’s victims his own by unlawfully obtaining
their money was not plainly erroneous.

Obstruction of Justice

Contrary to Carlucci’s assertion, the district court’s application of
Guidelines 8 3C1.1 was based primarily on Carlucci’s conduct, not on the actual
effect of this conduct on Valero. Evidence concerning an anonymous fax sent to
Valero, and Valero’s reaction to it, satisfied the preponderance of the evidence
standard for applying this enhancement. See United States v. Guzman-Mata, 579
F.3d 1065, 1072 (9th Cir. 2009).

Disparate Sentence

The district court found that “Flickinger and [Carlucci] stand in dramatically
different circumstances in terms of their role in this case.” Carlucci has not shown
that this finding was clearly erroneous. United States v. Jordan, 256 F.3d 922, 926

(9th Cir. 2001). Accepting this finding as true, the district court did not abuse its
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discretion when it arrived at Carlucci’s sentence after weighing the multiple
considerations described in 18 U.S.C. § 3553(a).

Carlucci’s Lack of Remorse

Carlucci cites no controlling authority supporting his argument on this issue.
The argument is directly foreclosed by United States v. Smith, 424 F.3d 992,
1016-17 (9th Cir. 2005).

Conclusion

Based on the foregoing, we AFFIRM the district court’s judgment as to all

Issues in these appeals.

10
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or

> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 08/2013 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or
an agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(¢)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 08/2013 2
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. The petition or answer must be accompanied by a Certificate of
Compliance found at Form 11, available on our website at
www.ca9.uscourts.gov under Forms.

. You may file a petition electronically via the appellate ECF system. No
paper copies are required unless the Court orders otherwise. If you are a
pro se litigant or an attorney exempted from using the appellate ECF
system, file one original petition on paper. No additional paper copies are
required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys
fees applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov

under Forms or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
WWwWWw.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in
writing within 10 days to:

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul,
MN 55164-0526 (Attn: Jean Green, Senior Publications
Coordinator);

» and electronically file a copy of the letter via the appellate ECF
system by using "File Correspondence to Court," or if you are an
attorney exempted from using the appellate ECF system, mail the
Court one copy of the letter.

Post Judgment Form - Rev. 08/2013 3
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FOrm 10. Bill 0f COSES .......oooooiiiiiiiieeec ettt e e e e e e e eaa e e e e e e e e e eeetartaeeeaeaeeeesnsseaees (Rev. 12-1-09)

United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. ’ 9th Cir. No.

The Clerk is requested to tax the following costs against: ’

nggf;l’;ﬂf” REQUESTED ALLOWED
28 U.S.C. § 1920, Each Column Must Be Completed To Be Completed by the Clerk
9th Cir. R. 39-1
No. of | Pages per | Cost per TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** H $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page may not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.

Continue to next page.



Case: 12-10026  08/08/2014 ID: 9198190 DktEntry: 54-2 Page:50f5 (15 of 15)
Form 10. Bill of Costs - Continued

I, | , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature ’

"s/" plus attorney's name if submitted electronically)

Date ’

Name of Counsel: ’

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: “ , Deputy Clerk
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