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Statement of Jurisdiction 
 This is an appeal from a judgment entered 
on June 6, 2011, after the defendant, William 
Oehne (“Oehne”) pleaded guilty to a two-count 
Indictment charging him with production of 
child pornography and distribution of child por-
nography. Joint Appendix (“JA”)7, JA550-
JA551. The district court (Janet C. Hall, J.) had 
subject matter jurisdiction over this federal 
criminal prosecution under 18 U.S.C. § 3231. On 
June 3, 2011, the defendant filed a timely notice 
of appeal pursuant to Fed. R. App. P. 4(b), 
JA548, and this Court has appellate jurisdiction 
pursuant to 28 U.S.C. § 1291 and 18 U.S.C. § 
3742(a). 
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Statement of Issues 
Presented for Review 

1. Whether the district court clearly erred in 
denying Oehne’s motion to suppress based 
on its factual findings that he had not in-
voked his right to counsel prior to making 
incriminating statements, he had waived 
his right to counsel in any event by mak-
ing spontaneous admissions, and he had 
knowingly and voluntarily consented to 
the search of his residence. 

2. Whether the district court abused its dis-
cretion and imposed an unreasonable sen-
tence when it correctly calculated the 
guideline range, thoroughly analyzed the 
relevant factors under 18 U.S.C. § 
3553(a), and sentenced the defendant to 
540 months’ imprisonment, which was 60 
months below the guideline range, based 
on the egregious nature of the criminal 
conduct in this case.  
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Preliminary Statement 
The defendant, William Oehne, pleaded 

guilty to both counts of a two-count Indictment, 
charging him with production and distribution of 
child pornography. Oehne sexually abused the 
eight-year-old daughter of a woman with whom 
he lived, and his abuse of the minor victim con-
tinued for two years. He photographed the sex-
ual abuse of the minor victim and distributed 
the images on the Internet, resulting in one of 
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the most prolific series of child pornography 
viewed worldwide. The district court sentenced 
Oehne to 540 months’ imprisonment followed by 
a life term of supervised release.    

Having waived his right to appeal on all but 
two grounds, Oehne challenges (1) the district 
court’s factual findings on his motion to suppress 
statements that he made on the day of his arrest 
and physical evidence obtained from the consen-
sual search of his residence, and (2) the reasona-
bleness of the court’s sentence. These claims lack 
merit. Following an evidentiary hearing, the dis-
trict court properly denied Oehne’s motion to 
suppress based on its findings that (1) on the 
day of his arrest, Oehne did not invoke his right 
to counsel, (2) even if he had invoked his right to 
counsel, his spontaneous statements to the in-
vestigating agents constituted a waiver of that 
right; and (3) his consent to the search of his res-
idence and shed was voluntary, knowing, intelli-
gent and free from coercion. Moreover, at sen-
tencing, the district court properly weighed the 
factors under 18 U.S.C. § 3553(a) and deter-
mined that Oehne’s egregious criminal conduct 
in producing child pornography while repeatedly 
sexual abusing the eight-year victim over a two-
year period of time, along with specific concerns 
that Oehne presented a high risk of recidivism 
and a danger to others, warranted a sentence of 
540 months’ incarceration.   
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Statement of the Case 
On March 4, 2010, a federal grand jury re-

turned a two-count indictment charging Oehne 
with production of child pornography, in viola-
tion of 18 U.S.C. § 2251(a), and distribution of 
child pornography, in violation of 18 U.S.C. § 
2252A(a)(2).  JA9-JA10. 

On August 10, 2010, Oehne filed a motion to 
suppress the statements he made and the physi-
cal evidence seized as a result of his interaction 
with law enforcement officers in Virginia prior to 
his arrest in this case.  JA66.  On October 1, 
2010, the district court (Janet C. Hall, J.) held 
an evidentiary hearing to address this motion.  
JA71.  On October 6, 2010, the court denied the 
motion in its entirety.  JA246.  On October 19, 
2010, Oehne pleaded guilty to both counts of the 
indictment, but specifically reserved his right to 
appeal the court’s ruling on the suppression mo-
tion.  JA297-JA305.  

On May 31, 2011, the district court sentenced 
Oehne principally to 540 months of imprison-
ment, and judgment entered on June 6, 2011. 
JA7. On June 3, 2011, Oehne filed a timely no-
tice of appeal. JA7. He is currently in federal 
custody serving his sentence. 
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Statement of Facts and Proceedings 
Relevant to this Appeal 

A. Factual Basis 
The following facts leading to Oehne’s arrest 

were set forth in the Government’ sentencing 
memorandum or the Pre-Sentence Report 
(“PSR”) and were not disputed by Oehne at the 
time of sentencing. 

In or about 2004, Oehne met the mother of 
the Minor Victim (“MV”) and eventually moved 
in with her in her home in Fairfield County, 
Connecticut, where MV also resided. JA428. 
Oehne engaged in a lengthy grooming process 
with MV, which included showing her pornogra-
phy, touching her, taking her to a nude beach, 
walking in on her while she was showering, and 
walking around the home nude. JA429, JA431. 

From 2004 to 2006, Oehne photographed his 
sexual abuse of MV. See PSR ¶ 7. The images 
depict MV forced to pose in lewd and seductive 
positions. See PSR ¶ 7. There are images of pe-
netration with Oehne’s penis and with a “dildo.” 
See PSR ¶ 7.  Oehne performed oral sex on MV 
and masturbated in front of her, and he had MV 
put her lips on his penis, which he also photo-
graphed. See PSR ¶ 7; JA432. 

Utilizing peer-to-peer networks, Oehne dis-
tributed the abusive images of MV on the Inter-
net, creating a permanent and prolific record of 
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the harm. JA428.  The series of abusive images 
of MV that Oehne photographed and uploaded 
was, at the time, the second most prolific series 
of child pornography worldwide. JA428; see PSR 
¶ 7. 

In 2006, an agent of the Federal Bureau of 
Investigation (“FBI”) forwarded to the National 
Center for Missing and Exploited Children 
(“NCMEC”) child pornographic images that the 
agent had located while acting in an undercover 
capacity on the Internet. JA430. An INTERPOL 
child exploitation working group in Lyon, France 
forwarded additional images of the same victim 
to NCMEC.  JA430.  INTERPOL was able to 
find identifying information after magnifying the 
photographs.  JA430.  In one image, the minor 
victim was standing in front of a plate bearing a 
first name and birth date.  JA430.  A separate 
image depicted a “Mickey Mouse” hat with the 
same first name stenciled on the back.  JA430.  
Utilizing the information received from various 
law enforcement officials, the FBI identified 
people in the United States who matched the 
first name and date of birth.  JA430. 

In March 2009, special agents from the FBI’s 
New Haven Field Office located MV in Connecti-
cut.  JA430.  An FBI child/adolescent forensic in-
terviewer spoke to MV in an effort to determine 
the identity of her abuser because the images in 
the series do not reveal his identity. JA430.  
During the forensic interview, MV identified 
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Oehne as her abuser and provided details about 
the abuse. JA430-JA431. MV’s mother was also 
interviewed, and she confirmed that Oehne lived 
in her home with MV for significant periods of 
time from 2003 until 2007. JA431.  MV’s mother 
stated that Oehne would borrow her camera, 
which agents searched and found pornographic 
images of MV. See PSR ¶ 6.  

After identifying and speaking with MV, law 
enforcement officers located Oehne at his resi-
dence in Virginia. JA431. They interviewed 
Oehne, who made some admissions but mini-
mized his conduct. JA431.  He provided written 
consent for the agents to search his residence, 
car and shed. In the shed, agents recovered dis-
tinctive rings that matched the rings worn by 
the abuser in the images of MV’s sexual abuse. 
JA431.  Oehne was arrested, executed a written 
Miranda waiver and provided a handwritten 
confession in which he made further admissions, 
but continued to minimize his crimes.  JA431.  
Specifically, he wrote: 

[MV] asked me to take photos of her and 
the[y] unintentionally got uploaded to 
Limewire. There was never any sexual 
relations with her, and I did the photos to 
make her happy.  There was never any 
other abuse.  There was never any pene-
tration of any of her body parts.  Upon 
discover[y] of the Limewire upload I im-
mediately deleted the Limewire program.  
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I feel horrible for any hardships this has 
caused anyone and there was never any 
intention of uploading or sharing photos. 
I am truly sorry for everything that has 
happened. 

JA431; Government’s Appendix (“GA”)5. 
During the search of Oehne’s residence, the 

agents located, among other things, a camera 
containing images of four girls. JA432. The girls 
were identified as Virginia residents, and each 
was interviewed and described instances of in 
appropriate contact and touching by Oehne. 
JA433. 

B. Motion to Suppress 

On August 10, 2010, Oehne filed a motion to 
suppress all evidence and statements obtained 
on the day of his arrest. JA66. In support of his 
motion, Oehne submitted an affidavit stating 
that on the day of his arrest, he invoked his 
right to counsel and that law enforcement never-
theless continued to question him. JA68. Oehne 
stated that he was not permitted to access his 
telephone or speak to his attorney, and that he 
was in terrible pain having recently undergone a 
dental procedure and that he was not permitted 
to access his medication.  JA68.  Finally, Oehne 
stated that he felt threatened by the officers’ ac-
tions and did not want to speak to law enforce-
ment, but was compelled to do so.  JA68. 
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The district court held a suppression hearing 
on October 1, 2010 at which time the govern-
ment offered testimony from Virginia State 
Trooper Tony Chrisley, a task force officer 
(“TFO”) with the FBI in Virginia, and FBI Spe-
cial Agent Odette Tavares. Oehne did not testify 
at the hearing or offer any evidence. 

TFO Chrisley and Agent Tavares testified 
that on March 31, 2009, they received an inves-
tigative lead as a result of MV having identified 
her abuser and the agents in Connecticut deter-
mining that the abuser resided in Virginia, 
where he had a pending state criminal case for 
alleged sexual abuse of another minor girl. 
JA80-JA81.  Chrisley and Tavares initiated sur-
veillance at a home address associated with 
Oehne and surveilled it from across the street in 
a restaurant parking lot. JA88-JA90. At approx-
imately 3:19 p.m., they saw a man matching 
Oehne’s description leave the house and get on a 
motorcycle. JA91.  Chrisley exited his vehicle 
and asked the man if he was William Oehne. 
JA91. The man nodded, and Chrisley identified 
himself as a law enforcement officer and asked 
to speak with him.  JA91.  

Oehne looked back to and approached the 
house, then looked at Chrisley and looked at the 
motorcycle. JA92.  Because of Oehne’s actions 
and a bulge Chrisley noticed in Oehne’s pocket, 
Chrisley placed Oehne in handcuffs and patted 
him down. JA92, JA174. Chrisley found and re-
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moved a cell phone, keys and wallet from 
Oehne’s pocket. JA92.  

Chrisley told Oehne that he was not under 
arrest, but that he was going to detain him until 
the agents secured the residence pending a 
search warrant. JA92. At approximately 3:22 
p.m., Chrisley put Oehne in the front seat of the 
car and placed Oehne’s cell phone, keys and wal-
let on the floorboard of the car. JA92, JA175-
JA176. Agent Tavares got into the driver’s seat, 
while Chrisley got in the back seat, and Tavares 
drove the car back to the restaurant parking lot 
to wait for additional law enforcement so the res-
idence could be secured.  JA92-JA93. 

While sitting in the parked car, Oehne began 
explaining that MV’s mother called him the pre-
vious night. Realizing the call might relate to the 
investigation, Agent Tavares interrupted Oehne 
and read him his rights from an Advice of Rights 
form. JA93-JA94, JA176-JA179. As she read the 
first line of the form, Oehne said that he had a 
lawyer. JA94, JA178. Chrisley asked Oehne if 
the lawyer was for his pending case in Virginia, 
and Oehne said yes. JA94, JA179. Tavares then 
read the form, line by line, and Oehne con-
firmed, after each line, that he understood his 
rights.  JA178.  After Tavares finished reading 
Oehne his rights from the form, she signed the 
form, handed it back to Chrisley, who also 
signed the form, and then Agent Tavares wrote 
on the form that Oehne “was detained and re-
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fused to sign.”  JA178.  According to Tavares, 
Oehne had not actually refused to sign the form, 
but Tavares had stopped the questioning be-
cause Oehne had advised that he had an attor-
ney.  JA179. 

Both Chrisley and Tavares got on their cell 
phones to check on the status of any arrest or 
search warrants for Oehne or his residence. 
JA95, JA179. Oehne again initiated conversa-
tion, stating that he was not a bad guy. JA95, 
JA180. Agent Tavares testified: 

Q. At any time during this period in the 
car, does William Oehne ever say to you I 
would like to exercise my right to remain 
silent? 
A.  No. 
Q. I would like to invoke my Fifth 
Amendment to stay silent? 
A. No. 
Q. Does he indicate at all that he would 
like to stay silent? 
A. No. 
Q. In fact what does he do? 
A. He continues to talk. 
Q. Did you in any way initiate the con-
versation to him after the Miranda rights 
were read and he said I have a lawyer? 
A. No. 



11 
 

JA180-JA81. 

At approximately 3:36 p.m., Oehne was re-
leased from his temporary detention. JA182. 
TFO Chrisley removed his handcuffs, returned 
his property, and told him that he was not under 
arrest and that he was free to go except into his 
house, which the agents had secured pending a 
search warrant. JA101, JA182. Chrisley offered 
Oehne an opportunity to explain his side of the 
story, and Oehne said he wanted to go sit on the 
back porch of his house.  JA101.  

Around this same time, Agent Tavares spoke 
to Oehne and asked him if it would be okay for 
them to do a protective sweep of the residence 
for officer safety.  JA184.  Oehne replied that it 
was okay and also said that they had his consent 
to search the residence.  JA184.  About ten mi-
nutes after he provided his oral consent, at ap-
proximately 4:29 p.m., Oehne signed a consent 
form for the search of his residence, and at ap-
proximately 4:30 p.m., he signed a consent form 
for the search of his vehicle.  JA185; GA1-GA2.  
He later gave oral and written consent for the 
search of a shed on his property.  JA103-JA105, 
JA184, JA186, JA190; GA1. The shed had a 
combination lock on it, and Oehne agreed to 
open it for the officers. JA107. Oehne said his 
sister’s things were stored in the shed. JA107-
JA108.  

As the searches commenced, Oehne headed 
back to the porch and told TFO Chrisley and 
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Agent Tavares about his relationship with MV 
and MV’s mother. JA108-JA123, JA194-196. 
Agent Chrisley testified: 

Q. While you were speaking to Mr. Oehne 
on the porch, was he free to leave? 
A. Yes. 
Q. Were you blocking his exit? 
A. No. 
Q. Was anybody blocking his exit? 
A. No. 
Q. Did he have, as far as you know, did 
he have his wallet, keys and telephone 
with him? 
A. Yes. He pulled out his cell phone on 
several different occasions. At times he 
was talking on the cell phone or messing 
with the cell phone. I would walk off the 
porch and check the status of the team. 
Q. Did you monitor his use of the cell 
phone? 
A. No. 

JA109-JA110.  Oehne was free to leave the prop-
erty, and the officers recognized that they had no 
authority to detain him.  JA110. 

TFO Chrisley testified that Oehne was “coop-
erative, nice, cordial[,]” and that they “were talk-
ing like we [were] friends.”  JA110.  Oehne de-
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scribed how he had met MV’s mother and the 
circumstances under which he had moved in 
with her and MV in Connecticut.  JA111-JA112.  
He denied ever taking pictures of MV, even after 
being confronted with the images that formed 
the basis of this investigation.  JA112-JA113. He 
did say that the neighborhood kids often teased 
MV and said that Oehne was her boyfriend.  
JA113.  He claimed that MV’s mother had a se-
rious drinking problem, which eventually caused 
him to move out and relocate to Virginia.  
JA113. When asked who could have taken the 
photos, he suggested that MV’s father, who 
sometimes came to the house and drank with 
MV’s mother, also had access to MV. JA115.     

At some point during this conversation, offic-
ers who had been searching the shed found a box 
containing rings that were similar to the rings 
worn by Oehne in some of the images depicting 
him and MV. JA117-JA118.  TFO Chrisley 
showed the rings to Oehne and asked him about 
them.  JA120-JA121.  After first denying that 
the rings were his, he claimed that, when he 
lived with MV, he would take his rings off when 
he went to work and that it was possible that 
MV’s father had worn them without Oehne’s 
knowledge.  JA122.  He insisted that he had not 
taken the photographs, and claimed that MV’s 
father had taken them.  JA123.   

During this conversation, at approximately 
8:00 p.m., an FBI agent from Virginia ap-
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proached and advised Oehne that he was under 
arrest.  JA124.  TFO Chrisley did not place him 
in handcuffs because “he was not a threat.  He 
talked for those hours there.  He was very cordi-
al, very cooperative.”  JA124.  At the time of his 
arrest, Oehne was read his rights, and he signed 
the Advice of Rights form. JA124; GA3. On the 
form, Oehne acknowledged that he was under 
arrest, that he wished to talk to the agents fur-
ther, and that he had been read his rights. 
JA125; GA3. At the hearing, Agent Tavares tes-
tified: 

Q. Based on your observation was Mr. 
Oehne under any type of duress or coer-
cion to sign this form? 
A. No. 
Q. After he signs this form, what, if any-
thing, happens next? 
A. After he signs the form, Agent McKen-
zie leaves and Agent George Hall and 
TFO Chrisley again asks him are you 
sure you still want to continue with this 
interview . . . . Are you sure you want to 
continue talking to us. Oehne says yes. 
Q. How did he appear to you at this time? 
A. Just normal. The same way he has 
been with the whole time. He’s just fine. 

JA197. 
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At that point, TFO Chrisley explained to 
Oehne that he was under arrest and going to 
jail, but that Chrisley wanted to hear Oehne’s 
side of the story. JA128, JA198. Oehne started 
crying and said that Chrisley would not believe 
him if he told him what had happened.  JA128.  
TFO Chrisley promised that whatever Oehne 
told him, he would “repeat again in court and 
tell the judge[,]” and told him “this is your op-
portunity to tell the truth . . . .” JA128.  Oehne 
admitted that he took the photos, but said that 
he did it to make MV happy.  JA129.  

When asked to explain how “did this start[,]” 
Oehne said that he used to go to a nude beach in 
Long Island with MV and her mother, and that 
he would take pictures of himself and MV’s 
mother naked.  JA129.  He also said that MV 
would walk around “half dressed” at home and 
would leave the door open while she showered.  
JA120-JA130.  He denied sexually abusing MV.  
JA130.  When asked about a photograph that 
showed him sexually abusing MV, he admitted 
that the photo depicted him and MV, and that he 
had taken the photo, but claimed that he had 
done so at MV’s behest and denied ever engaging 
in intercourse with her.  JA130.  When asked 
about the fact that the photographs were being 
traded on the Internet, he admitted that he had 
put them “out there” on the Internet, but 
claimed he had done so by accident.  JA131.  
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After taking a break to eat dinner together, 
TFO Chrisley asked Oehne if he would write a 
statement, and Oehne agreed. JA131, JA135. 
Chrisley testified: 

A. I had him write that out for me after 
he told me that he took those photos for 
her and I asked him[,] did you write that 
out so you can explain in your own words 
what you are telling me here now[,] and 
he agreed to it. 
Q. Did you dictate the words he wrote 
here? 
A. No. 
Q. Did anybody? 
A. No. 
Q. Did you observe him write this? 
A. Yes.  

JA133.   
TFO Chrisley and Agent Tavares testified 

that at no point during the day did Oehne ap-
pear to be in pain or distress. JA194. He did not 
request any medication or ask to see a medical 
professional. JA142-JA143.  Prior to transport-
ing him from the residence, the officers allowed 
him to walk, unrestrained, in his house, use the 
bathroom, feed his cat, make several phone calls, 
including one to his attorney to “let him know 
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where he was going to be staying for the night,” 
and leave a note for his sister.  JA136.   

Following the evidentiary hearing, the dis-
trict court denied the motion to suppress in an 
oral ruling.  JA248.  In deciding the motion, the 
court stated that there were “two questions”:  
“[f]irst, did the defendant . . . invoke his right to 
counsel before making inculpatory statements to 
the agents on March 31, 2009[, and] [s]econd, if 
Oehne invoked his right to counsel, did Oehne 
validly waive that right to counsel by shortly 
thereafter speaking to the agents about the 
crime in question.”  JA248.   

The court concluded that “Oehne did not in-
voke his right to counsel at any point during the 
day in question.” JA248.  Specifically, the court 
found that Oehne’s statement that he “had a 
lawyer” and the absence of his signature on the 
initial Advice of Rights Form “did not constitute 
an unambiguous invocation of his right counsel.” 
JA253. The court found that “[n]o reasonable po-
lice officer under these circumstances would un-
derstand Mr. Oehne to be requesting an attor-
ney.” JA253. Moreover, the court found that 
“Oehne did not refuse to sign the Advice of 
Rights Form.”  JA257. The court explained, 
“Notwithstanding that notation by Agent Ta-
vares on the form, the court has credited Agent 
Chrisley’s testimony that Mr. Oehne was not 
asked to sign the form because he was hand-
cuffed at the time it was read out loud to him.”  
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JA257.  The court also noted that it “sounds as if 
Agent [Tavares] did not proceed to seek to have 
him sign it because of his mentioning of the law-
yer in the other case.  However, the clarifying 
question by Agent Chrisley, in this court’s view, 
vitiates any suggestion that that statement that 
he had a lawyer in another case is in anyway an 
invocation of his right to counsel in this case.”  
JA257.     

Next, the court pointed out that a suspect 
may initially invoke his right to counsel and 
then later “choose to speak to an interrogator 
without counsel present[,] . . . effectively waiving 
his right to counsel.”  JA257.  Thus, “the ques-
tion remains if the court is mistaken that Mr. 
Oehne did not invoke the right to counsel[,] . . . 
did [he] shortly thereafter waive that right.”  
JA257-JA258.  The court concluded that Oehne 
waived his right to counsel, after having “only 
recently been apprised of his rights,” by “volun-
tarily initiating a conversation with the agents 
on the subject relating to the investigation.”  
JA262.  The court explained, “Mr. Oehne demon-
strated a clear willingness to speak with investi-
gators after Agent Tavares initially advised him 
of his Miranda rights at about 3:22 p.m.  The 
agents did not encourage or interrogate Mr. 
Oehne before he spoke again after being advised 
of these rights.”  JA262.   

The court further found that Oehne volunta-
rily consented to the search of his home, his shed 
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and his car.  JA263.  The officers did not threat-
en or intimidate him, and there was no “credible 
evidence . . . that Mr. Oehne experience any . . . 
physical pain on the day in question.”  JA264.  
Addressing the claim in his affidavit, the court 
concluded that, “[w]hile he claims that this is the 
case, he never told agents he was experiencing 
pain from a dental procedure.  He never re-
quested access to pain medication.  He didn’t 
evidence to the agents in any fashion . . . that he 
was in pain . . . .”  JA264.  He appeared to be 
“alert, upright and engaged . . . .”  JA265. Thus, 
the court found that the consent he provided was 
“voluntarily knowing, intelligent and free from 
coercion.”  JA264. 

C. Guilty Plea 

On the eve of trial, Oehne pled guilty to both 
counts of the Indictment pursuant to a written 
plea agreement. JA297-JA308. The Government 
agreed to recommend a full three-level reduction 
for acceptance of responsibility because it did not 
have “to prepare the minor victim to testify in 
this case[,]” but stated that it would “absolutely 
oppose” any reduction for acceptance if “the de-
fendant seeks to withdraw his guilty plea or 
takes a position at sentencing, or otherwise, 
that, in the Government’s assessment, is incon-
sistent with affirmative acceptance of personal 
responsibility for all of his criminal conduct.”  
JA299.  Oehne waived his right to appeal on all 
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but two issues: the district court’s denial of his 
motion to suppress and his eventual sentence. 
JA300.  Oehne was informed at the time of plea 
and in the agreement that the Government be-
lieved the applicable term of incarceration under 
the Guidelines was fifty years of imprisonment. 
JA300.  

The plea agreement also contained the follow-
ing stipulation of offense conduct: 

Between in or about 2004 until in or 
about 2006, Oehne produce[d] visual de-
pictions of a minor victim residing in 
Fairfield County, Connecticut that de-
picted the minor victim engaging in sex-
ually explicit conduct as that term is de-
fined in 18 U.S.C. § 2256.  The minor vic-
tim was between the ages of eight and 
ten years old when the images were pro-
duced.  Oehne produced the images using 
a Nikon camera that was manufactured 
in China.  Oehne knowingly distributed 
visual depictions of the minor victim en-
gaged in sexually explicit conduct, using 
the Limewire program which transported 
the images in interstate and foreign 
commerce. 

JA305. 
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D. Sentencing 
In anticipation of Oehne’s sentencing, the 

Probation Office prepared a Presentence Inves-
tigation Report (“PSR”). The PSR found that the 
base offense level, under U.S.S.G. § 2G2.1, was 
32, that four levels were added because the of-
fense involved a victim under the age of 12 un-
der § 2G2.1(b)(1)(A), that two levels were added 
because the offense involved the commission of a 
sex act under § 2G2.1(b)(2)(A), that two levels 
were added because the offense involved distri-
bution under § 2G2.1(b)(3), that four levels were 
added because the offense involved sadomaso-
chistic conduct under § 2G2.1(b)(4), that two le-
vels were added because the offense involved a 
minor who was in the custody, case or supervi-
sory control of the defendant under § 
2G1.3(b)(1), and that three levels were sub-
tracted for acceptance of responsibility, for a to-
tal offense level of 43.  See PSR ¶¶ 17-22, 27-28.                 

Oehne fell into Criminal History Category I, 
so that he faced a guideline range of life. See 
PSR ¶¶ 31, 65.  Because the statutory maximum 
penalty for both offense was fifty years’ incarce-
ration, the effective guideline range was fifty 
years’ incarceration.  See PSR ¶ 65.   

The Government and Oehne filed simultane-
ous sentencing memoranda on May 26, 2011. 
The Government’s memo requested a “term of 
incarceration approximating the Guidelines cal-
culation of 50 years.” JA428. The Government 
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argued that Oehne had committed two separate 
and distinct crimes. JA428. First, Oehne sexual-
ly abused MV for a lengthy period of time and 
filmed the abuse. JA428. Second, Oehne used 
the Internet to distribute the abuse images en-
suring that MV’s victimization will continue for 
the rest of her life. JA428. Indeed, MV’s images 
are some of the most prolific images downloaded 
by offenders around the world. JA428.  The Gov-
ernment had requested that the district court 
view approximately fifteen images on the issue 
of whether the conduct was sadistic, which the 
district court did.   JA 481-482.  The photos de-
picted penetration of foreign objects in the vic-
tim’s vaginal area.  JA499-500.  One of the im-
ages appears to show the defendant’s penis en-
tering the victim’s vaginal area.  JA 496. 

In Oehne’s sentencing memo, Oehne urged 
the court to impose a sentence less than the sen-
tence recommended by the guidelines. Calling 
attention to the requirement in 18 U.S.C. § 
3553(a) that a court must impose a sentence that 
is sufficient, but not greater than necessary, to 
comply with the statutory purposes of sentenc-
ing set forth in § 3553(a)(2), Oehne’s counsel 
urged the court to impose a non-guideline sen-
tence. JA389.  In addition, Oehne objected to two 
enhancements: that the abuse was sadistic and 
that he had supervisory control over the victim.  
JA492, JA500-502.  
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Sentencing took place on May 31, 2011. At 
the start of the hearing, the court addressed sev-
eral factual questions to both sides.  First, it 
asked the Government for the basis of its asser-
tion that the images of MV are “the second most 
prolific set of Internet child pornography.” 
JA449.  The Government replied that, according 
to an affidavit from the Nation Center for Miss-
ing and Exploited Children, from January 2006 
through March 1, 2010, 3326 offenders were 
found in the United States with MV’s images.  
JA450.  Later in the hearing, MV’s father con-
firmed that he had received over 3000 notifica-
tions regarding offenders found with MV’s im-
ages. JA451, JA475.   

Next, the court asked defense counsel about a 
psychiatric report that he submitted in support 
of his claim that Oehne did not present a high 
risk of recidivism.  The court questioned the re-
port’s value given that it was based almost en-
tirely on self-reported information from Oehne, 
much of which directly contradicted statements 
that he made during his guilty plea and evidence 
in the record.  JA452.   For example, the report 
relied on statements by Oehne that he had not 
intentionally distributed images of MV over the 
Internet, which were in direct contradiction to 
statements he made during his guilty plea.  
JA453.  The report also relied on statements by 
Oehne that he did not “have any sexual inter-
course or penetrative sex or masturbated with 
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the minor victim,” which contradicted para-
graphs in the PSR and photograph images sub-
mitted by the Government.  JA455-JA456.  
When asked to address the psychiatric report, 
the Government argued that it was entirely irre-
levant because it was “based on a faulty factual 
premise . . . . [and] on the self reporting by Mr. 
Oehne for the most part.”  JA458.  The Govern-
ment pointed out that Oehne had minimized his 
conduct and blamed the victim for somehow tak-
ing advantage of him, and that the report ig-
nored these facts, as well as Oehne’s “four year 
history of extraordinary abuse” of MV.  JA459.  
In the context of this discussion of the Oehne’s 
risk of recidivism, the Government referenced 
additional pornographic images of minor child-
ren from Virginia whom were photographed by 
Oehne and argued that the fact that he had vic-
timized these children in Virginia showed “how 
dangerous he truly is . . . .”  JA460-JA462.   

Finally, the court asked the Government to 
address the claim that the child pornography 
sentencing guidelines are not as worthy of con-
sideration because of recent Second Circuit case 
law that is “highly critical” of them.  JA462.  The 
Government replied that this case law was inap-
posite because Oehne is “the worst of the worst. . 
. . In the world of child exploitation, there’s noth-
ing that Mr. Oehne has not done.  Nothing.  He 
has possessed them, he has traded them, he has 
distributed them.  He produced them and most 



25 
 

importantly has abused her. If there’s a place 
where the guidelines matter, this is where it is.”  
JA463-JA465. The court then confirmed with de-
fense counsel that none of the cases he relied 
upon involved facts similar to this case.  JA466.  
The court also discussed in detail the various 
court decisions, which it had reviewed thorough-
ly, and expressed some skepticism at the idea 
that Congress should not impose stiff penalties 
for child exploitation crimes.  JA468.  The court 
explained: 

The record should not suggest that I don’t 
understand that I have the power to im-
pose the sentence that I think is appro-
priate after consideration of all of the fac-
tors, and I’m not bound by the guidelines 
so in some respects the discussion of 
whether the guidelines are right or not, is 
in my view beside the point.  I always 
calculate them and they are important 
and they have to be calculated.  That isn’t 
the end of the analysis.  But putting that 
aside, having made that I hope very 
clear, it strikes me that . . . Congress does 
get to decide this. . . . I’m not sure why I 
get to say that’s wrong in terms of the 
guidelines.  You may call it hysteria but 
there’s certainly I think evidence in the 
public record that Congress relies on as 
to the growing menace of child pornogra-
phy and child abuse.    
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JA468. 
At that point, prior to making its factual find-

ings and calculating the guideline range, the 
court heard from two Government witnesses. 
First, MV’s biological father spoke. JA475.  He 
told the district court that Oehne’s conduct had 
“torn this family apart for the last two years. It’s 
something you wouldn’t wish on your worst 
enemy.”  JA475.  He stated that Oehne stole 
MV’s innocence and left her with “emotional 
scars that will be with her for the rest of her 
life.” JA475. He said, “[T]his kind of behavior we 
must find a way to stop or send some kind of 
message to these parasites and say this is not 
acceptable behavior in any society. . . . Honestly, 
your honor, you have the power to say enough is 
enough.”  JA476.   

The court also heard from a mother of one of 
the Virginia victims. JA477. She spoke about 
discovering that her eight-year-old daughter, 
who had been outside playing with friends, was 
missing.  JA477.  After checking in the apart-
ments of several friends and in every apartment 
building in their complex, she eventually found 
her daughter, covered in makeup, with her 
friends in Oehne’s apartment. JA478. He had 
lured them into the apartment with toys and 
makeup.  JA480. One year later, the FBI 
knocked on her door and showed her images of 
her daughter, which were found in Oehne’s cam-
era. JA478. “Those pictures are burned into the 
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inside of my eyes. Every time I close my eyes I 
see them. She was eight years old.” JA478.  The 
mother also talked about how she had found her 
daughter’s journal and that the journal entries 
referenced having “[s]ex a lot” and having “ba-
bies a lot.” JA479.  The mother told the court 
that Oehne “stole her innocence.” JA479.  
“[S]he’s in counseling. She’s afraid to go outside 
and play. . . . She’s begun binge eating. . . . She 
has night terrors.” JA478-JA479.  The mother 
also stated, “I know of three victims in Virginia 
that he’s done this to.  He’s a habitual.” JA479. 
The Government submitted the photographs of 
the Virginia victims, which had been located on 
a camera seized from Oehne’s shed.  JA481. 

The court then turned to the PSR and re-
viewed Oehne’s various objections to some of the 
recommended enhancements.  JA489-JA490, 
JA493.  On the issue of the supervision of MV, 
defense counsel conceded that Oehne, while not 
the sole caregiver, certainly had “opportunities 
and times” when he was alone with her and no 
one else was there.  JA491.  The court noted that 
the enhancement had “broad application and in-
cludes offenses involving a minor entrusted to 
the defendant whether temporary or permanent-
ly.” JA492.  The court confirmed with defense 
counsel that Oehne did, in fact, have custody 
and control over MV, and applied the enhance-
ment.  JA492.       
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On the issue of commission of a sexual act, 
defense counsel conceded, in response to ques-
tions by the court, that certain images of MV 
and Oehne satisfied that guideline’s definition of 
“sexual act.”  JA493-JA494. The court then made 
specific findings that several of the images of 
MV showed penetration and, therefore, depicted 
a sexual act.  JA500.  

The court agreed with the PSR’s guideline 
calculation.  It found that the base offense level 
was 32, that four levels were added because the 
offense involved a victim under the age of 12, 
that two levels were added because the offense 
involved the commission of a sex act, that two 
levels were added because the offense involved 
distribution, that four levels were added because 
the offense involved sadomasochistic conduct, 
that two levels were added because the offense 
involved a minor who was in the custody, case or 
supervisory control of the defendant, and that 
three levels were subtracted for acceptance of re-
sponsibility, for a total offense level of 43.  
JA501-JA502. At a Criminal History Category I, 
Oehne fell into a guideline range of 600 months’ 
incarceration, based on the statutory maximum 
penalty for the offenses.  JA502. Neither Oehne, 
nor the Government, objected to this calculation.  
JA502.   

Defense counsel argued for leniency based on 
the psychiatric report, the fact that Oehne had 
suffered abuse “himself on at least one occasion,” 
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the fact that he raised a son who “is an incredi-
bly intelligent young man,” and the fact that a 
mandatory minimum sentence of fifteen or twen-
ty years would result in Oehne’s incarceration 
until he was 65 or 70 years old.  JA503, JA505. 
The court did not agree with his assertion that 
“recidivism goes down with age,” at least as that 
proposition is applied to pedophiles. JA505.  

Oehne’s son, Christopher, addressed the court 
and talked about how good a father Oehne had 
been to him.  JA510-JA511.  Defense counsel al-
so submitted several letters from family mem-
bers.  JA511.  Oehne himself spoke, offered his 
apologies to his victims, assumed “full responsi-
bility” for his actions, and asked for forgiveness 
and mercy.  JA513-JA514.     

Prior to imposing sentence, the district court 
reviewed the § 3553(a) factors it had to consider 
in determining what term of incarceration was 
sufficient, but not greater than necessary to 
serve the purposes of a criminal sanction.  
JA524-JA525.  In referencing the guideline 
range, the court found that the case law criticiz-
ing the sentencing guidelines in child pornogra-
phy cases was irrelevant because this case in-
volved child pornography production and distri-
bution on “an enormous scale” and “sexual as-
sault upon a minor victim repeatedly and over a 
long period of time.”  JA525. In discussing the 
seriousness of the offense, the court explained: 
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As a society we have an obligation to 
people who are helpless who can’t care for 
themselves and that’s children. And we 
as a society, have an obligation to protect 
our children and when someone under-
takes a vicious assault upon a child and 
does it not once in a moment of weakness 
but does it over and over again, then 
proceeds to record it and then share the 
recording of it, with . . . hundreds of 
thousands of people, maybe millions. The 
fact that 3000 plus are under criminal 
investigation is probably the tip of the 
iceberg.  In my view, that has to rank 
among the most serious crimes we have.  
I wouldn’t want to diminish this crime if 
it were a 12 or 14 year old.  I wouldn’t 
want to diminish the seriousness of it if 
you did it once.  I wouldn’t want to dimi-
nish the seriousness of it if you took no 
pictures of it.  It would still be a serious 
crime but you did all of those things.  

JA528-JA529. 
 The court also explained, “The sentence . . . 
has to provide deterrence.  And related to that is 
the protection of the public from further crimes.”  
JA529.  The court found that “the conduct that 
occurred in Virginia following what you did in 
this offense of conviction here in Connecticut, 
raises serious questions in my mind about what 
can be done to deter you until you would be un-
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likely or not likely at all to do this again.”  
JA529.  “Also as I say the Virginia experience 
causes me to be terribly concerned over the pro-
tection of the public by further crimes by you.”  
JA530.   
 In discussing the nature of the offense, the 
court explained: 

We’re speaking about the distribution of 
child pornography and we’re speaking 
about the manufacture and the making of 
the child pornography through a sexual 
assault upon an eight-year-old girl. You 
obviously came to know this child and 
she was very young sevenish and you be-
gan clearly to groom her and indeed the 
few pictures I have seen . . . it is clear 
that you escalated in your sexual contacts 
and actions with her. You groomed per-
fectly, you bribed her perfectly, and she 
became, in effect, your object to do what 
you wanted to satisfy yourself and then 
to tout that to the world.  You continued 
in the conduct for approximately two 
years. . . . This wasn’t a moment of weak-
ness for you, sir.  This was repeated and 
constant. . . . You took advantage of this 
young girl on many, many occasions. And 
that’s just one of the crimes.  The other 
crime was sharing that with the 
world. . . . [T]hat’s a lifelong constant re-
victimization of this child. 
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JA530-JA531.  
The court also talked about Oehne’s history 

and characteristics, noting that he was a “good 
father” who had “raised a very impressive young 
man as your son.”  JA532.  But, as the court ex-
plained, “[t]he problem is your other history and 
characteristics.  It is very troubling to me . . . 
your denials. . . . [Y]ou have a number of cir-
cumstances and not that long ago even as late as 
February of this year to Dr. Krueger [who pre-
pared the psychiatric report], [you] attempted in 
my view to downgrade or suggest lack of respon-
sibility for what you have done in terms of up-
loading the pictures to the Internet, about the 
victim’s attitude toward what you were doing to 
her, the victim’s role in what happened, she was 
seven years old, Mr. Oehne.  If you truly think 
that she enticed you in some way or she like it, 
that’s extremely troubling.”  JA533. Moreover, 
with respect to the Virginia conduct, “[t]he idea 
that you could entice three eight or nine-year-old 
girls who are playing in their yard into your 
apartment that quickly and take the pictures 
you took, suggests characteristics of you that 
raise very serious questions about the sentence 
that will deter you. . . . There’s a pattern here of 
grooming and abusing very young girls.”  JA534. 

The court reviewed and rejected the psychia-
tric report by Dr. Krueger for several reasons.  
First, Dr. Krueger did not view the pornographic 
images from Connecticut or Virginia. JA535.  
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Second, Dr. Krueger relied almost entirely on 
Oehne’s self-reported statements and made no 
effort to determine if Oehne was lying. JA535. 
Third, the self-reported statements by Oehne to 
Dr. Krueger were false.  “You said you didn’t 
have any penetrative sex with her, and one of 
the images shows impartially that you did.  You 
denied the conduct in Virginia [in] which . . . you 
engaged in sexual conduct with the 15 year old, 
you engaged in sex abuse of the eight and nine 
year olds that went into your apartment. . . . You 
also indicated to Dr. Krueger . . . that you hadn’t 
meant to distribute the photographs . . . . 
[T]hat’s not the fact.” JA535-JA536. Finally, the 
court pointed out that Dr. Krueger had credited 
Oehne’s statement that he was in “complete con-
trol” of his “sexual behavior” despite the fact 
that Oehne had “sexually assault[ed] an eight 
year old girl and take[n] pictures of it.”  JA536. 
As a result, “I do not credit his conclusion that 
you are a low risk of recidivism. . . . [Y]ou are not 
in complete[] control and . . . are likely to recidi-
vate.” JA536.  

In the end, the court imposed an incarcera-
tion term of 360 months on Count One and 180 
months on Count Two, to be served consecutive-
ly, for a total effective term of 540 months.  
JA537.  The court also ordered a life term of su-
pervised release.  JA537.  This was imposed as a 
non-guideline sentence.  JA542.  The court ex-
plained that, although “this sentence needs to be 
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extremely long in light of the nature and cir-
cumstances of the two offenses of conviction and 
the history and characteristics of the defendant, 
particularly as they relate to the issue of deter-
rence and protection of the public[,]” some le-
niency was warranted “to somehow credit the de-
fendant for albeit perhaps late, nonetheless 
pleading guilty and avoiding a trial in which the 
victim herself or certainly her parents might 
have to have testified and the defendant I think 
is to be credited in some respect for that.”  
JA542-JA543. 

Summary of Argument 
1.  The district court properly denied Oehne’s  

motion to suppress. Oehne did not invoke his 
right to counsel or his right to remain silent.  
Moreover, even if Oehne had invoked his Miran-
da rights, the district court properly found that 
Oehne’s spontaneous statements constituted a 
waiver of his rights.  In addition, Oehne kno-
wingly and voluntarily executed a written con-
sent to search, and the district court did not 
clearly err in finding that this consent was valid. 

2. The district court’s sentence was procedu-
rally and substantively reasonable. The court 
properly calculated the guideline range, consi-
dered whether that range was excessive in light 
of the nature of this offense and the other § 
3553(a) factors, tried to compare Oehne to other 
similarly situated defendants, and determined 
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that Oehne’s various arguments for leniency 
were unpersuasive.  After carefully and tho-
roughly weighing the various § 3553(a) factors, 
the court exercised proper discretion in deter-
mining that a 540-month sentence was suffi-
cient, but not greater than necessary, to reflect 
the most important factors in this case: the na-
ture of the offense, and the need to deter the de-
fendant and protect the public. As the court ex-
plained, the sentence was necessary to punish 
Oehne’s egregious conduct in sexually abusing 
MV over a two-year period, producing child por-
nography, distributing images of this abuse on 
the Internet, lying about the conduct at the time 
of his arrest and during the post-plea psychiatric 
examination by suggesting that MV had enticed 
Oehne to commit the crimes, and subsequently 
victimizing other young girls by touching and 
photographing them.  Oehne committed a horrif-
ic crime that warranted the severe punishment 
he received. 

Argument 

I.  The district court properly denied 
Oehne’s suppression motion 

A. Relevant facts 

The relevant facts are set forth above in the 
Statement of Facts. 
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B. Governing  law and standard of re-
view 

1. Miranda rights 

“[T]he prosecution may not use statements 
made by a suspect under custodial interrogation 
unless: (1) the suspect has been apprised of his 
Fifth Amendment rights; and (2) the suspect 
knowingly, intelligently, and voluntarily waived 
those rights.” Miranda v. Arizona, 384 U.S. 436, 
444-45 (1966)). In Edwards v. Arizona, 451 U.S. 
477 (1981), the Supreme Court crafted a prophy-
lactic rule to protect suspects from being pres-
sured into waiving Miranda rights after invok-
ing them. Noting that “additional safeguards are 
necessary when the accused asks for counsel,” 
the Court held that “an accused . . . having ex-
pressed his desire to deal with the police only 
through counsel, is not subject to further inter-
rogation by the authorities until counsel has 
been made available to him, unless the accused 
himself initiates further communication, ex-
changes, or conversations with the police.” Ed-
wards, 451 U.S. at 484-85. 

The Supreme Court has held that for a sus-
pect to invoke his Miranda right to counsel, a 
suspect must make “some statement that can 
reasonably be construed to be an expression of a 
desire for the assistance of an attorney.” McNeil 
v. Wisconsin, 501 U.S. 171, 178 (1991). An ambi-
guous or equivocal reference to an attorney does 



37 
 

not require the police to cease questioning. Davis 
v. United States, 512 U.S. 452, 459 (1994). 
Statements such as: “Maybe I should talk to a 
lawyer,” Davis, 512 U.S. at 462; “Do you think I 
need a lawyer?” Diaz v. Senkowski, 76 F.3d 61, 
64-65 (2d Cir. 1996); and a suspect’s statement 
that he “was going to get a lawyer,” United 
States v. Scarpa, 897 F.2d 63, 69-70 (2d Cir. 
1990), have been found to be insufficient to con-
stitute an unambiguous request for counsel.  
Moreover, law enforcement is not required to 
end any interrogation or to ask clarifying ques-
tions. Davis, 512 U.S. at 459, 461-62. Indeed, a 
defendant who wishes to exercise his right to 
remain silent under Miranda must do so 
through a clear, unambiguous affirmative action 
or statement. See Berghuis v. Thompkins, 130 
S.Ct. 2250, 2260 (2010). 

“Where the prosecution shows that a Miranda 
warning was given and that it was understood 
by the accused, an accused’s uncoerced state-
ment establishes an implied waiver of the right 
to remain silent.” Berghuis, 130 S. Ct. at 2262. 
Indeed, the Miranda Court stated that a suspect 
may knowingly and voluntarily waive his rights 
to silence and counsel. See Miranda, 384 U.S. at 
444. To prove a valid waiver, the government 
must show two facts: “(1) that the relinquish-
ment of the defendant’s rights was voluntary, 
and (2) that the defendant had a full awareness 
of the right being waived and of the conse-
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quences of waiving that right.” United States v. 
Jaswal, 47 F.3d 539, 542 (2d Cir. 1995). Where a 
suspect validly waives his rights (and, per Ed-
wards, has not invoked his right to counsel), the 
police may question him without a lawyer 
present. Any statements he makes are admissi-
ble in court. See Davis, 512 U.S. at 458. 

2. Consent to search 

Under the Fourth Amendment, a search can 
only be conducted with a warrant issued upon 
probable cause.  See Schneckloth v. Bustamonte, 
412 U.S. 218, 219 (1973).  There are exceptions 
to the warrant requirement, such as a valid con-
sent, which can excuse the absence of a warrant.  
See id.  For a consent to be valid, it must be giv-
en freely and voluntarily.  See United States v. 
Davis, 967 F.2d 84, 86 (2nd Cir. 1992).  “The 
Fourth and Fourteenth Amendments require 
that a consent not be coerced, by explicit or im-
plicit means, by implied threat or covert force.”  
United States v. Snype, 441 F.3d 119, 130-131 
(2d Cir. 2006)(quoting Schneckloth, 412 U.S. at 
228).  “It is well settled that a warrantless 
search does not violate the Fourth Amendment if 
‘the authorities have obtained the voluntary con-
sent of a person authorized to grant such con-
sent . . . , and that ‘so long as the police do not 
coerce consent, a search conducted on the basis 
of consent is not an unreasonable search.’” Unit-
ed States v. Hernandez, 85 F.3d 1023, 1029 (2d 
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Cir. 1996).  “While more than ‘mere acquiescence 
in a show of authority’ is necessary to establish 
the voluntariness of a consent, . . . the fact that a 
person is in custody or has been subjected to a 
display of force does not automatically preclude 
a finding of voluntariness . . . .” Snype, 441 F.3d 
at 131; see United States v. Ansaldi, 372 F.3d 
118, 129 (2d Cir.2004) (holding that use of guns 
to effectuate arrest and handcuffing of defendant 
did not render his consent to search his home in-
voluntary). 

When “the government relies on consent to 
justify a warrantless search, it bears the burden 
of proving by a preponderance of the evidence 
that the consent was voluntary.”  See Snype, 441 
F.3d at 131.  The determination of voluntariness 
is based on the “totality of circumstances.”  Id. 
(internal quotation marks omitted).  In consider-
ing the voluntariness of a consent, the court 
should consider the consenter’s age, educational 
background, level of intelligence, the extent of 
the advisement of constitutional rights, the 
length of detention, the nature of any question-
ing, and the use of any physical force. See 
Schneckloth, 412 U.S. at 226.  “Written consent 
supports a finding that the consent was volunta-
ry.”  United States v. Boone, 245 F.3d 352, 362 
(4th Cir. 2001). 
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3. Standard of review 

This Court reviews factual determinations in 
connection with a motion to suppress for clear 
error, viewing the evidence in the light most fa-
vorable to the government. See United States v. 
Whitten, 610 F.3d 168, 193 (2d Cir. 2010). It re-
views a denial of a motion to suppress de novo 
for legal conclusions. Id. This Court has stated 
that “credibility determinations are the province 
of the trial judges, and should not be overruled 
on appeal unless clearly erroneous.” United 
States v. Yousef, 327 F.3d 56, 124 (2d Cir. 2003). 

A factual finding is clearly erroneous only 
when “the reviewing court on the entire evidence 
is left with the definite and firm conviction that 
a mistake has been committed.” Anderson v. 
Bessemer City, 470 U.S. 564, 573 (1985); see also 
United States v. Iodice, 525 F.3d 179, 185 (2d 
Cir. 2008). There is no clear error when the re-
viewing court is simply “convinced that had it 
been sitting as the trier of fact, it would have 
weighed the evidence differently.” Anderson, 470 
U.S. at 573-74. Additionally, “where there are 
two permissible views of the evidence, the fact-
finder’s choice between them cannot be clearly 
erroneous.” Id. at 574. 
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C. Discussion 

1. Oehne did not invoke his right to 
counsel 

After holding an evidentiary hearing and con-
sidering the testimony of the two law enforce-
ment officers who dealt with Oehne on the day of 
his arrest, the district court properly credited 
the testimony of these officers and concluded 
that Oehne had not invoked his right to counsel 
prior to making oral and written statements 
about his offense conduct in this case.  When 
Oehne advised the officers that he had a lawyer, 
he was not referring to this investigation, but 
was referring to separate pending charges in 
Virginia.  The officers made sure to clarify this 
point with Oehne when they reviewed his rights 
with him. As the district court explained, “[T]he 
clarifying question by Agent Chrisley . . . vitiates 
any suggestion that that statement that he had 
a lawyer in another case is in anyway an invoca-
tion of his right to counsel in this case.”  JA257.  
In addition, the district court properly concluded 
that the absence of Oehne’s signature on the ini-
tial Advice of Rights Form “did not constitute an 
unambiguous invocation of his right counsel,” 
JA253, because “[n]o reasonable police officer 
under these circumstances would understand 
Mr. Oehne to be requesting an attorney.” JA253. 
Oehne did not refuse to sign the form; he was 
not asked to sign it.   
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The district court also properly concluded, 
again crediting the testimony of the officers who 
testified at the hearing, that, even if Oehne’s 
statement regarding his lawyer could be consi-
dered an invocation of his right to counsel, he 
soon after explicitly waived that right by spon-
taneously discussing his offense conduct with 
the officers. As the district court found, Oehne, 
after having “only recently been apprised of his 
rights,” waived these rights by “voluntarily in-
itiating a conversation with the agents on the 
subject relating to the investigation.” JA262.  He 
“demonstrated a clear willingness to speak with 
investigators after Agent Tavares initially ad-
vised him of his Miranda rights.”  JA262.  The 
officers did not encourage Oehne to speak with 
them or otherwise interrogate him; he chose to 
speak to the officers with a full understanding of 
his rights.  He also chose to continue to speak 
with the officers despite the fact that he was not 
under arrest and, indeed, was free to walk 
around the outside of his residence, use his cellu-
lar telephone, and leave the property entirely.  
 The district court’s factual findings did not 
constitute error, let alone clear error.  Two dif-
ferent officers testified to the same general chro-
nology, in which Oehne made statements, was 
advised of his Miranda rights, continued to 
make additional statements that mostly consti-
tuted denials of any wrongdoing, and then, later 
in the day, after having been formally arrested, 
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executed a written Miranda waiver and provided 
a handwritten statement. According to their tes-
timonies, Oehne fully understood his rights and 
chose to talk with the officers without exercising 
his rights to counsel or to remain silent.  The of-
ficers did not coerce, threaten or intimidate 
Oehne.  According to their testimonies, they 
treated him fairly, fully informed him of his 
rights and only spoke to him that day because he 
expressed a clear desire to talk with them about 
this case. He was free to use his cellular tele-
phone, permitted to walk around his property, 
and could have left the residence at any time 
prior to his arrest.  Prior to being taken into cus-
tody, the officers permitted him to walk, unre-
strained, into his residence, use the bathroom, 
feed his cat, make several phone calls, including 
a call to his attorney, and leave a note for his 
sister.  JA136.   

Oehne relies on United States v. Plugh, 576 
F.3d 135, 141–42 (2d Cir. 2009) (“Plugh I”), to 
argue that his failure to sign the first Miranda 
form, along with the fact that he said that he 
had a lawyer, demonstrated an unequivocal in-
vocation of his right to counsel.  See Def.’s Br. at 
13.  First and foremost, as the district court con-
cluded, in distinguishing Plugh I, Oehne did not 
refuse to sign the waiver form and did not in-
voke his right to counsel.  As the court found, 
crediting the officers’ testimonies, they never 
asked Oehne to sign the form because he was 
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handcuffed at the time, and Oehne’s statement 
about an attorney was not an invocation of any 
right, but a reference to a lawyer he had for an 
entirely separate case pending in Virginia.  

Moreover, Oehne’s reliance on Plugh I is mis-
placed because, as he himself notes in his brief, 
the decision in that case was vacated and re-
versed in 2011.  In United States v. Plugh, 648 
F.3d 118 (2d Cir. 2011), cert denied, 132 S. Ct. 
1610 (2012) (“Plugh II”), this Court, relying on 
the Supreme Court’s decision in Berghuis, over-
turned Plugh I and held that the refusal to sign 
a waiver of rights is not “equivalent to an unam-
biguous decision to invoke them.” Id. at 125. As 
this Court stated, “Berghuis departed from the 
law applied by the Plugh I majority in several, 
critical ways. Most important, . . . the Berghuis 
Court made clear that for a defendant success-
fully to invoke his Miranda rights, he must do so 
through a clear, unambiguous affirmative action 
or statement.”  Plugh II, 648 F.3d at 124.  The 
“requirement of an unambiguous invocation of 
Miranda rights results in an objective inquiry 
that avoids the difficulties of proof and provides 
guidance to officers on how to proceed in the face 
of ambiguity.”  Id. at 123 (internal quotation 
marks, ellipses and brackets omitted).  “Alterna-
tively, if an accused makes a statement concern-
ing the right to counsel that is ambiguous or 
equivocal or makes no statement, the police are 
not required to end the interrogation, or ask 
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questions to clarify whether the accused wants 
to invoke his or her Miranda rights.” Id. (inter-
nal quotations marks omitted).  

The defendant suggests that the decisions in 
Pugh II and Berghuis do not undermine his ar-
gument.  But both decisions stand for the unas-
sailable proposition that a suspect must explicit-
ly and unequivocally state that he is invoking 
his right to counsel, and that a simple refusal to 
sign a waiver of rights form is insufficient to 
constitute an unequivocal invocation of that 
right.  Here, Oehne never invoked his right to 
counsel or his right to remain silent.  Consistent 
with the analysis in Berghuis and Plugh II, the 
district court here properly found that Oehne 
understood his Miranda rights, did not invoke 
his right to counsel or his right to remain silent, 
and waived these rights when he began to speak 
with the law enforcement agents.  Simply stated, 
like the defendant in Berghuis, Oehne fully un-
derstood his rights and knew what he gave up 
when decided to speak.  See Berghuis, 130 S. Ct. 
at 2263 (holding that, when the suspect chooses 
to speak with the custodial officers, he makes a 
deliberate choice to relinquish the protections 
those rights afford).  He was fully informed of his 
rights and made the voluntary decision to waive 
them and speak to the officers. Accordingly, the 
district court properly denied his motion to sup-
press his statements. 
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2. Oehne consented to the search of 
his residence 

Oehne also argues that the district court 
should have suppressed the items taken from his 
property on the day of his arrest because his oral 
and written consent to search were not valid.  
Specifically, he claims, in summary fashion, that 
his consent to search was a product of the al-
leged Fifth Amendment violation discussed 
above and that, had the officers ceased talking to 
him when he allegedly invoked his right to coun-
sel, he would not have given the consent to 
search.  See Def.’s Br. at 15.  This argument 
lacks merit because, as discussed above, Oehne 
never invoked his right to counsel and knowing-
ly and voluntarily waived his Fifth Amendment 
rights by talking with the officers after having 
been fully informed of these rights. 

Moreover, to the extent that Oehne now chal-
lenges the district court’s factual findings as to 
the consent, his argument lacks merit.  The dis-
trict court was entitled to credit the testimony of 
both officers that Oehne was fully informed of 
his rights and made a knowing and voluntary 
and choice when he consented to the search of 
his property.  By the time Oehne was asked for 
his consent, the officers had already informed 
him fully of his Fifth Amendment rights to coun-
sel and to remain silent. They had returned his 
cellular telephone to him, allowed him to make 
calls, permitted him to walk freely around the 
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outside of the property, and told him that he was 
not under arrest and was free to leave.  They 
had also explained the consent to search forms 
to him, as well as his right not to consent to the 
search.  He understood his right to refuse to con-
sent to the search, just as he understood his 
right to counsel and his right to remain silent.  
The consent was not the product of any coercive 
or deceptive law enforcement actions.   

In addition, the district court was well within 
its province to discredit Oehne’s suggestion, 
through an affidavit, that, on the day of his ar-
rest, he “was in terrible pain . . . having very re-
cently undergone a dental procedure” and “was 
not allowed access to medication.” JA68.  As the 
court found, both officers who were in Oehne’s 
presence for a lengthy period of time did not 
detect that he was under any type of distress or 
discomfort, and did not deny him medical care. 
JA224. To the contrary, the officers found Oehne 
to be an intelligent individual who understood 
everything that was happening around him and 
whose mental abilities were not impaired in any 
way.  The officers did not threaten, coerce or in-
timidate him; instead, their exchanges were po-
lite and cordial, so that Oehne was not improper-
ly influenced or pressured into signing the con-
sent form and did so of his own free will and 
with a full understanding of his rights. Accor-
dingly, the district court properly denied Oehne’s 
motion to suppress the physical evidence. 
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II. The district court’s 540-month sentence 
was procedurally and substantively rea-
sonable 

Oehne maintains that his sentence should be 
vacated and that he should be resentenced. He 
claims that his sentence is procedurally unrea-
sonable both because the district court improper-
ly considered enhancements under the child ex-
ploitation guidelines that are arcane and should 
not be applied, and because the district court 
failed to take into account the disparity between 
this sentence and sentences for other similarly 
situated defendants.  See Def.’s Br. at 17.  He al-
so claims that his sentence was substantively 
unreasonable because it was “shockingly high” 
and excessive given his lack of a criminal histo-
ry, his age, his vulnerability to harm in prison 
and the sentences imposed on other similar de-
fendants.  See Def.’s Br. at 27-28.   

A. Relevant facts 

 The relevant facts are set forth above in the 
Statement of Facts. 

B. Applicable legal principles 

 In United States v. Booker, 543 U.S. 220 
(2005), the Supreme Court declared the United 
States Sentencing Guidelines “effectively advi-
sory.” Booker, 543 U.S. at 245. After Booker, at 
sentencing, a district court must begin by calcu-
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lating the applicable guidelines range. See Unit-
ed States v. Cavera, 550 F.3d 180, 189 (2d Cir. 
2008) (en banc). “The Guidelines provide the 
‘starting point and the initial benchmark’ for 
sentencing, and district courts must ‘remain 
cognizant of them throughout the sentencing 
process.’” Id. (internal citations omitted) (quot-
ing Gall v. United States, 552 U.S. 38, 49, 50 & 
n.6 (2007)). After giving both parties an oppor-
tunity to be heard, the district court should then 
consider all of the factors under 18 U.S.C. § 
3553(a). See Gall, 552 U.S. at 49-50. This Court 
“presume[s], in the absence of record evidence 
suggesting otherwise, that a sentencing judge 
has faithfully discharged her duty to consider 
the [§ 3553(a)] factors.” United States v. Fernan-
dez, 443 F.3d 19, 30 (2d Cir. 2006). 
 Because the Guidelines are only advisory, 
district courts are “generally free to impose sen-
tences outside the recommended range.” Cavera, 
550 F.3d at 189. “When they do so, however, 
they ‘must consider the extent of the deviation 
and ensure that the justification is sufficiently 
compelling to support the degree of the va-
riance.’” Id. (quoting Gall, 552 U.S. at 50). 
 On appeal, a district court’s sentencing deci-
sion is reviewed for reasonableness. See Booker, 
543 U.S. at 260-62. In this context, reasonable-
ness has both procedural and substantive di-
mensions. See United States v. Avello-Alvarez, 
430 F.3d 543, 545 (2d Cir. 2005) (citing United 
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States v. Crosby, 397 F.3d 103, 114-15 (2d Cir. 
2005)). For a sentence to be procedurally reason-
able, the sentencing court must calculate the 
guideline range, treat the guideline range as ad-
visory, and consider the range along with the 
other § 3553(a) factors. See Cavera, 550 F.3d at 
189. Where a defendant fails to object at the 
time of sentencing to the district court’s alleged 
procedural error in not fully considering the § 
3553(a) factors or in making a mistake in the 
guideline calculation, this Court reviews the 
claim for plain error.  See United States v. Villa-
fuerte, 502 F.3d 204, 208 (2d Cir. 2007).  
 Nonetheless, a district court need not specifi-
cally respond to all arguments made by a defen-
dant at sentencing.  This Court has “never re-
quired a District Court to make specific res-
ponses to points argued by counsel in connection 
with sentencing.” United States v. Bonilla, 618 
F.3d 102, 111 (2d Cir. 2010), cert. denied, 131 S. 
Ct. 1698 (2011). “The District Court must satisfy 
us only that it has considered the party’s argu-
ments and has articulated a reasonable basis for 
exercising its decision-making authority.” Id. 
(citing Cavera). 

In some cases, a “significant procedural error” 
may require a remand to allow the district court 
to correct its mistake or explain its decision, see 
Cavera, 550 F.3d at 190, but when this Court 
“identif[ies] procedural error in a sentence, [and] 
the record indicates clearly that ‘the district 



51 
 

court would have imposed the same sentence’ in 
any event, the error may be deemed harmless, 
avoiding the need to vacate the sentence and to 
remand the case for resentencing.” United States 
v. Jass, 569 F.3d 47, 68 (2d Cir. 2009) (quoting 
Cavera, 550 F.3d at 197), cert. denied, 130 S. Ct. 
1149 (2010) and cert. denied, 130 S. Ct. 2128 
(2010). 
 The Supreme Court has reaffirmed that the 
reasonableness standard requires review of sen-
tencing challenges under an abuse-of-discretion 
standard. See Gall, 552 U.S. at 46. Although this 
Court has declined to adopt a formal presump-
tion that a within-guidelines sentence is reason-
able, it has “recognize[d] that in the overwhelm-
ing majority of cases, a Guidelines sentence will 
fall comfortably within the broad range of sen-
tences that would be reasonable in the particular 
circumstances.” Fernandez, 443 F.3d at 27; see 
also Rita v. United States, 551 U.S. 338, 347-51 
(2007) (holding that courts of appeals may apply 
presumption of reasonableness to a sentence 
within the applicable Sentencing Guidelines 
range); United States v. Rattoballi, 452 F.3d 127, 
133 (2d Cir. 2006) (“In calibrating our review for 
reasonableness, we will continue to seek guid-
ance from the considered judgment of the Sen-
tencing Commission as expressed in the Sen-
tencing Guidelines and authorized by Con-
gress.”). 
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 Further, the Court has recognized that 
“[r]easonableness review does not entail the 
substitution of our judgment for that of the sen-
tencing judge. Rather, the standard is akin to 
review for abuse of discretion. Thus, when we 
determine whether a sentence is reasonable, we 
ought to consider whether the sentencing judge 
‘exceeded the bounds of allowable discretion[,] 
. . . committed an error of law in the course of 
exercising discretion, or made a clearly errone-
ous finding of fact.’” Fernandez, 443 F.3d at 27 
(citations omitted). A sentence is substantively 
unreasonable only in the “rare case” where the 
sentence would “damage the administration of 
justice because the sentence imposed was shock-
ingly high, shockingly low, or otherwise unsup-
portable as a matter of law.”  United States v. 
Rigas, 583 F.3d 108, 123 (2d Cir. 2009), cert. de-
nied, 131 S. Ct. 140 (2010). This Court recently 
likened its substantive review to “the considera-
tion of a motion for a new criminal jury trial, 
which should be granted only when the jury’s 
verdict was ‘manifestly unjust,’ and to the de-
termination of intentional torts by state actors, 
which should be found only if the alleged tort 
‘shocks the conscience.’” United States v. Dorvee, 
616 F.3d 174, 183 (2d Cir. 2010) (quoting Rigas, 
583 F.3d at 122-23). On review, this Court will 
set aside only “those outlier sentences that re-
flect actual abuse of a district court’s considera-
ble sentencing discretion.” United States v. 
Jones, 531 F.3d 163, 174 (2d Cir. 2008). 
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C. Discussion 

 1. Oehne’s sentence was procedurally 
reasonable  

Oehne does not claim that the district court 
failed to calculate or improperly calculated the 
guideline range. See Cavera, 550 F.3d at 189. 
Nor does he claim that the district court treated 
the guidelines as mandatory. See Gall, 552 U.S. 
at 51; Cavera, 550 F.3d at 190. Instead, he 
claims that his sentence was procedurally un-
reasonable because the district court gave too 
much weight to sentencing guidelines that he 
characterizes as “arcane” and because the court 
failed to weigh properly the disparity between 
this sentence and the sentences for other alleged 
similarly situated defendants. See Def.’s Br. at 
17-26. These arguments fail. 
 First, as the district court explained in reject-
ing the identical attack on the child exploitation 
guidelines below, the facts of this case are en-
tirely different from the facts of the cases upon 
which Oehne relies.  This case did not involve 
the crime of simple possession of child pornogra-
phy.  This case involved child pornography pro-
duction and distribution on “an enormous scale” 
and “sexual assault upon a minor victim repeat-
edly and over a long period of time.”  JA525.  
Oehne engaged in the most egregious and se-
rious offense conduct possible for these types of 
offenses.  He is certainly not the type of offender 
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contemplated by the case law and academic ar-
ticles that attack the severity of the child exploi-
tation guidelines.  For him, the guidelines are 
appropriately severe.   

In Dorvee, the principal case that Oehne cites, 
the Court sharply criticized U.S.S.G. § 2G2.2, 
the guideline that applies to offenses involving 
the possession and distribution of child porno-
graphy, as having been “cobbled together” by the 
sentencing commission in response to repeated 
congressional interference.  See Dorvee, 616 F.3d 
at 186. As a result, sentencing enhancements 
that apply to “the vast majority” of child porno-
graphy defendants produce a recommended sen-
tencing range “rapidly approaching the statutory 
maximum, based solely on sentencing enhance-
ments that are all but inherent to the crime of 
conviction.” Id. (citing statistics published by 
Sentencing Commission).  This Court noted that, 
because § 2G2.2 concentrates child pornography 
offenders at or near the statutory maximum pe-
nalty, it conflicts with the § 3553(a)’s require-
ment that sentencing courts should “consider the 
nature and circumstances of the offense and the 
history and characteristics of the defendant” and 
should avoid unwarranted sentencing dispari-
ties.  See Dorvee, 616 F.3d at 187 (internal quo-
tation marks omitted). 

This case, however, did not involve the simple 
possession or distribution of child pornography; 
it involved the production of child pornography 
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and the sexual assault of a minor.  As such, it 
was not governed by § 2G2.2; it was governed by 
§§ 2G2.1 and 2G1.3, and Dorvee is inapposite.  
The district court made this point in rejecting 
the argument raised again here.  JA466.  None 
of the cases relied upon by Oehne involved simi-
lar egregious facts as the ones here, and none 
implicated the controlling guideline sections 
used here.  Also, any claim of procedural error is 
absolutely rebutted by the district court’s careful 
findings on the record that it had read and re-
viewed all of the case law and related material 
that Oehne referenced and found it to be entirely 
unhelpful. The district court commented appro-
priately that, at least in the context of this case, 
the guidelines should be severe.  It also stated, 
explicitly, that it had “the power to impose the 
sentence that I think is appropriate after consid-
eration of all of the [§ 3553(a)] factors, and I’m 
not bound by the guidelines so in some respects 
the discussion of whether the guidelines are 
right or not, is in my view beside the point.”  
JA468; see United States v. Aumais, 656 F.3d 
147, 157 (2d Cir. 2011) (upholding guideline sen-
tence under § 2G2.2 where district court proper-
ly weighed the § 3553(a) factors). 

Oehne’s argument that the district court 
failed to consider unwarranted sentencing dis-
parities for similarly situated defendants like-
wise lacks merit.  In explaining its sentence, one 
of the first things that the district court stated 
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was that it had to consider “the need to avoid 
unwarranted sentencing disparity among defen-
dants with similar records and similar conduct.”  
JA525.  It then went on to explain that this was 
a “challenge” here because “I think there are no 
more than a handful of cases that are like your 
case in the country. I didn’t really find any re-
ported cases that speak to facts like yours.”  
JA526. In other words, in the district court’s 
view, Oehne’s conduct was so egregious that he 
was not at all similar to defendants in the other 
cases relied upon by his counsel.  JA526.  As the 
court stated, “I don’t believe those cases address 
the production of child pornography which in 
your case involves actual sexual abuse.” JA526.  
Although Oehne may not agree with the district 
court’s characterization of the serious nature of 
his offense conduct or its justification for its sen-
tence, he cannot seriously dispute that the court 
carefully weighed each of the § 3553(a) factors 
and complied with this Court’s procedural re-
quirements for imposing sentence.  The court 
“conducted an individualized assessment of the 
sentence warranted by § 3553(a) based on the 
facts presented . . . .” Aumais, 656 F.3d at 156-
157 (internal quotation marks omitted).1

                                            
1 Oehne also seems to suggest that the district court 
gave “short shrift” to Dr. Krueger’s psychological re-
port.  See Def.’s Br. at 26.  To the contrary, the court 
discussed the report at length and gave it ample con-
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 2. Oehne’s sentence was substantively 
reasonable 

Oehne also claims that that the sentence im-
posed was substantively unreasonable because it 
was too severe.  He compares his sentence to 
those received by other defendants in other, dis-
similar cases and relies heavily on his lack of 
criminal history.  But Oehne’s sentence was ap-
propriately harsh.  He engaged in extreme and 
unmitigated sexual abuse of MV; he filmed the 
abuse; he distributed the images so that they 
have been downloaded by offenders all around 
the world; he abused and photographed other 
children; and, during his conversations with law 
enforcement officers at the time of his arrest and 
Dr. Krueger at the time of the post-plea psycho-
logical evaluation, he placed the blame for his 
crime on the eight-year old victim and down-
played his own culpability.   

Although the district court imposed a non-
guideline sentence that was five years below the 
guideline range and the statutory maximum pe-
nalty, it did so only because Oehne had spared 
the victim from having to testify by pleading 

                                                                                         
sideration.  But in doing so, the court found that Dr. 
Krueger’s conclusions were based on false informa-
tion supplied by Oehne, information that directly 
conflicted with the record evidence and Oehne’s 
sworn admissions during the plea colloquy.  JA534-
JA535. 
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guilty.  The primary motivation for its sentence 
in this case was its view of the seriousness of the 
offense conduct and Oehne’s high risk of recidiv-
ism.  As the court explained, “In my view, that 
has to rank among the most serious crimes we 
have.  I wouldn’t want to diminish this crime if it 
were a 12 or 14 year old.  I wouldn’t want to di-
minish the seriousness of it if you did it once.  I 
wouldn’t want to diminish the seriousness of it if 
you took no pictures of it.  It would still be a se-
rious crime but you did all of those things.”  
JA529. In addition, the court was concerned 
about specific deterrence because Oehne had 
continued to abuse children and produce child 
pornography in Virginia: “the conduct that oc-
curred in Virginia following what you did in this 
offense of conviction here in Connecticut, raises 
serious questions in my mind about what can be 
done to deter you until you would be unlikely or 
not likely at all to do this again.”  JA529. The 
court was “terribly concerned over the protection 
of the public by further crimes” by Oehne.  
JA530.   
 In the end, the 540-month sentence was pri-
marily and appropriately motivated by the 
court’s view of the nature of the offense.  As the 
court explained, “We’re speaking about the dis-
tribution of child pornography and we’re speak-
ing about the manufacture and the making of 
the child pornography through a sexual assault 
upon an eight-year-old girl. You obviously came 
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to know this child and she was very young seve-
nish and you began clearly to groom her and in-
deed the few pictures I have seen . . . it is clear 
that you escalated in your sexual contacts and 
actions with her. You groomed perfectly, you 
bribed her perfectly, and she became, in effect, 
your object to do what you wanted to satisfy 
yourself and then to tout that to the world.”    
JA530. Oehne then subjected MV to a “lifelong 
constant revictimization” by distributing her im-
ages across the Internet, so that they became, at 
the time, the second most prolific set of child 
pornographic images to be viewed, possessed and 
distributed. JA531.  

Oehne seems to suggest that his personal his-
tory and characteristics warranted a lower sen-
tence.  The district court, exercising proper dis-
cretion, did not agree.  The court viewed Oehne’s 
repeated “denials” to the police and to Dr. 
Krueger as further evidence that he presented a 
high risk of reoffending.  It thought his state-
ments that MV had somehow enticed him into 
engaging in the criminal conduct showed his 
clear failure to appreciate the extreme and se-
rious nature of his conduct.  It considered his 
conduct in Virginia to be indicative of a “pattern 
. . . of grooming and abusing very young girls.”  
JA534. In short, based on the facts in the record, 
the court concluded that there were almost no 
mitigating factors in the case and several serious 
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aggravating factors indicating that a sentence 
near the statutory maximum was appropriate.2

                                            
2 In a footnote, Oehne cites to several cases to dem-
onstrate that similarly situated defendants have re-
ceived lower sentences.  See Def.’s Br. at 29, n.5.  He 
advanced similar arguments before the district 
court, which properly rejected them the other cases 
were “quite different factually from this case.”  
JA471. Not surprisingly, the press releases that 
Oehne cites in his brief describe cases that are fac-
tually different and, therefore, do not provide a valid 
basis for comparison to the facts of this case.  Accord-
ing to these press releases, Donna Mary Zauner was 
sentenced to 216 months in jail for taking porno-
graphic photos and sending them to another individ-
ual; Jose Antonio Soto was sentenced to 360 months 
in jail for producing pornographic images of four 
girls on seventeen occasions over a three-year period; 
and Nicole Jean Schneider and Terry Lee Schneider 
were sentenced to 180 months and 252 months in 
jail, respectively, for videotaping a three-year-old 
engaged in sexually explicit conduct in September 
2005.  None of these cases involves facts similar to 
this case, wherein Oehne first groomed and then 
sexually abused an eight-year minor over a two-year 
period, documented the abuse by producing images 
of it, distributed the images extensively over the In-
ternet so that they became, at the time, the second 
most prolific series of child pornographic images pos-
sessed and distributed, abused several other minor 
children, and denied his culpability repeatedly by 
placing blame for his offenses on the minor victim. 
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Based on all of these reasons, the sentence 
imposed here was substantively reasonable.  The 
record demonstrates that the district court fully 
understood its authority to depart or vary from 
the guidelines and its obligation to consider and 
apply the § 3553(a) factors.  Given all of the cir-
cumstances of Oehne’s conduct and especially 
the magnitude of abuse and revictimization to 
which he subjected MV and other minor victims 
over several years, the sentence here was not 
unduly harsh.  This was a horrific crime that 
warranted a substantial penalty. 
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Conclusion 

 For the foregoing reasons, the judgment of 
the district court should be affirmed. 
Dated:  April 27, 2012 
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