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Statement of Jurisdiction

The district court (Vanessa L. Bryant, J.) had
subject matter jurisdiction over this federal
criminal prosecution under 18 U.S.C. § 3231.
Judgment entered on August 2, 2012. Appendix
(“A”)20-A21. On August 2, 2012, the defendant
filed a timely notice of appeal pursuant to Fed.
R. App. P. 4(b). A39. This Court has appellate
jurisdiction pursuant to 28 U.S.C. § 1291.



L.

II.

Statement of the Issues
Presented for Review

In a felon-in-possession case, did the district
court plainly err in failing, sua sponte, to en-
ter a judgment of acquittal in the absence of
expert testimony disproving the speculative
defense theory that the loaded shotgun found
between the defendant’s legs after a high-
speed vehicle pursuit and crash was merely
propelled there coincidentally by the force of
the crash?

Did the district court plainly err in imposing
the Armed Career Criminal Act’s mandatory
minimum term of 180 months’ incarceration
where defense counsel expressly conceded
that the defendant had the requisite three
qualifying convictions for violent felonies
and/or serious drug offenses, and court tran-
scripts established that the defendant had ac-
tually sustained two felony convictions for
sale of narcotics, two felony convictions for
assault on a public safety official and one fel-
ony conviction for escape from custody?

x1
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Preliminary Statement

In the early-morning hours of March 27,
2011, the defendant, Kevin Mills, was the front-
seat passenger in a speeding vehicle. The police
tried to pull over the vehicle, but the driver en-
gaged them in a high-speed chase that ended
when he crashed into a guardrail at the ap-
proach to the Stevenson Dam in Monroe, Con-
necticut. When officers providing medical aid
reached Mills, who was unconscious from the



impact, they discovered a 12-gauge Mossberg
shotgun positioned upright between his knees.
After a three-day trial, a jury found Mills guilty
of being a previously convicted felon in posses-
sion of a firearm, in violation of 18 U.S.C.

§ 922(2)(D).

At sentencing, the district court considered,
among other things, Mills’s state court criminal
record, which included two felony convictions for
the sale of narcotics, two felony convictions for
assaulting police officers, and a felony conviction
for a custodial courthouse escape. Based on his
record and his count of conviction, Mills faced a
mandatory term of 180 months’ incarceration,
under 18 U.S.C. § 924(e), and a guideline range
of 235-293 months’ incarceration, under U.S.S.G.
§ 4B1.4. Defense counsel expressly conceded
orally and in writing that Mills was an Armed
Career Criminal, that he faced a mandatory 180-
month sentence and that the guideline incarcer-
ation range was 235-293 months. He asked for a
substantial downward departure to 180 months’
incarceration, and the government joined in that
request. The district court agreed with the par-
ties and the Pre-Sentence Report that Mills was
an Armed Career Criminal and imposed the 180-
month mandatory term.

On appeal, Mills raises two arguments that
were not preserved below. First, having never
filed a motion for judgment of acquittal, he now



argues that there was insufficient evidence to
prove that he knowingly possessed the charged
firearm because the government failed to employ
a scientific expert to testify about the possibility
that the seized firearm had moved around inside
the vehicle as a result of the crash. Second, con-
trary to his concession before the district court,
Mills now objects to the imposition of the 180-
month term of incarceration and argues that he
was not an Armed Career Criminal.

For the reasons discussed below, these claims
are without merit, and the judgment of convic-
tion should be affirmed.

Statement of the Case

On July 26, 2011, a federal grand jury re-
turned an indictment charging Mills with one
count of the Unlawful Possession of a Firearm by
a Convicted Felon, in violation of 18 U.S.C.
§§ 922(2)(1) and 924(a)(2). A17-A19. On January
12, 2012, after a three-day trial, a jury convicted
Mills of the charge. Mills never filed a motion for
judgment of acquittal either before or after the
verdict.

On August 2, 2012, the district court
(Vanessa L. Bryant, J.) found that Mills was an
Armed Career Criminal under 18 U.S.C. § 924(e)
and sentenced him to the mandatory minimum
incarceration term of 180 months, along with 60-
months of supervised release. A20-A23. On Au-
gust 2, 2012, immediately following sentencing,



Mills filed a timely notice of appeal. A39. Mills
1s currently in federal custody serving his sen-
tence.

Statement of Facts
I. The offense conduct!

In the early-morning hours of March 27,
2011, Officer Ryan Macuirzynski, of the Monroe
Police Department, was running “stationary ra-
dar” on the eastbound side of Route 34 in Mon-
roe, Connecticut. Government’s Appendix
(“GA”)20, GA22. He was approximately one mile
east of the Stevenson Dam, linking Monroe to
the town of Oxford. GA20-GA21. The posted
speed limit at his position was 40 miles per hour.
GA26.

At approximately four a.m., Macuirzynski ob-
served a Ford Taurus wagon travelling toward
him at sixty-one miles per hour. GA27-GA2S.
From his elevated vantage, and with his patrol
car’s high-beams on, he had a clear view of the
passenger-side of the Taurus. GA26-GA27. As it
passed, he clearly observed four black males in

' At trial, the government’s evidence included the
trial testimony of Officers Ryan Macuirzynski and
David Geismar, and Sergeant Peter Howard, all of
the Monroe Police Department. The government al-
so admitted a video recording from Geismar’s dash-
mounted camera, an audio recording of the police of-
ficers’ dispatch communications, photographs of the
crash scene, and the firearm itself.
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that car, GA27, each of whom actually turned
and made eye-contact with him as the speeding
Taurus attempted to slow while passing Macuir-
zynski’s patrol car. GA51, GA55. Accordingly,
Macuirzynski saw that Mills, later identified as

the front-seat passenger, was initially awake
and alert. GA55-GA56.

Using his lights and sirens, Macuirzynski
signaled the Taurus to pull over. GA29. When
the Taurus came to a stop, Macuirzynski pulled
behind it and shined his car-mounted spotlight
into the Taurus. GA29. When he did so, he could
again see all four individuals moving inside the
car GA30. Their movements raised his suspi-
cions. GA30. Thus, without getting out of his pa-
trol car, Macuirzynski called David Geismar, a
fellow patrol officer who was working with
Macuirzynski that night. GA29. Geismar, who
was parked across the street from Macuirzyn-
ski’s initial position, confirmed that he was on
his way. GAZ29-30. While Macuisynski waited,
he again “observed . . . the driver and all three

passengers moving around inside the vehicle.”
GA31.

Responding to Macuizynski’s call, Geismar
pulled his vehicle behind and just to the right of
Macuizynski’s patrol car, and then Geismar also
activated his car’s spotlight and directed it into
the Taurus. GA74. Like Macuirzynski, Geismar
too observed “a lot of movement in the vehicle,”
and confirmed that all four of the vehicle’s occu-



pants were shifting around inside the car.
GAT74.

Before either of the officers could get out of
their vehicles, the Taurus sped off, travelling
eastbound in the direction of the Stevenson
Dam. GA74-GA75. As shown in video-footage
from Geismar’s dash-mounted camera, the Tau-
rus reached speeds in excess of 70 miles per hour
and led the two officers on a high-speed chase for
approximately one mile. GA75, GA89-GA91. At
the approach to the Stevenson Dam, the Taurus
did not slow and crashed into a guardrail when
it failed to negotiate a sharp left turn. GA75-
GAT6.

As captured on video, Macuirzynski and
Gelsmar’s patrol cars come to a stop at a safe
distance from the crashed Taurus. GA91. The
two officers then called for medical assistance
and approached to secure the scene. GA40,
GA77. Other officers arrived within minutes to
assist. GASO.

After Geismar removed the driver from the
Taurus, he turned his attention to Mills, the
front passenger, who was unconscious, GA79,
and slumped forward against the dash, GAS82,
GA125, where the airbag had deployed, GA44.
Geismar explained, “Once I removed the driver
from the vehicle, I observed the occupant in the
passenger, front seat, I observed . . . the shotgun
in between his legs.” GAS81. After seeing the
shotgun, Geismar alerted his fellow officers that

6



there was a “shotgun in between the passenger’s

legs,” and attempted to remove it but could not.
GA81-GA82. He testified,

Q: And how did you attempt to remove
it?

A: Physically, with my hands.

Q: And why where you unable to?

A: The way the shotgun was positioned,
the butt of the shotgun was on the right
side of the occupant, and the muzzle was
down towards the ground, and this —
from the impact, the seat of the vehicle —
the seat inside the vehicle was pushed all
the way towards to dashboard, so there
was really no way to maneuver the shot-
gun. . .. The grip of the shotgun was ap-
proximately in between his right hip and
thigh area, with the muzzle of the shot-
gun facing the floorboard, in between the
party’s two legs and the dashboard of the
vehicle.

GA82, GAS5.

Sergeant Peter Howard arrived on the scene
and went to the front passenger area, where he
began to render medical assistance to Mills.
GA126-GA27. From Geismar, Howard learned
that there was a gun between Mills’s legs, which
Geismar then illuminated with his flashlight.
GA126. From his position, Howard was able to



remove the gun, which he described as approxi-
mately two feet long. GA127. Howard also con-
firmed that the shotgun was between Mills’s

legs, with the barrel pointed downward toward
the floor. GA46, GA85, GA127.2

Although Mills called no witnesses and pre-
sented no evidence, throughout cross-
examination and during closing argument, de-
fense counsel posited that the force of the crash
propelled the shotgun to its ultimate position be-
tween Mills’s knees. GA52, GA54-GAb55. Indeed,
In cross-examining both Macuirzynski and
Geismar, defense counsel focused upon the vio-
lence of the crash, noting the extent of the occu-
pants’ injuries, and the fact that at least one of
the backseat passengers may have been ejected
from the car by the force of the collision. GA63-
GA64.

In highlighting the violence of the crash, the
defense focused particularly on Mills’s injuries,
asking officer Macuirzynski whether Mills could

2 Joseph Bartozzi, a senior executive with firearms
manufacturer O.F. Mossberg, examined the firearm
and confirmed that it was a Mossberg firearm, but
that it had been highly modified. GA14-GA17.
Bartozzi also confirmed the shotgun had travelled in
Iinterstate commerce, having been assembled in Ea-
gle Pass, Texas and shipped to a retailer in Arkansas
before being recovered in Connecticut. GA25-GA29.
Mills stipulated that, prior to March 27, 2011, he
had sustained at least one felony conviction. GA15.
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have struck the windshield at the time of the
crash:

Q: He could have hit the windshield,
right?
A: Possibly.
Q: He could have flown forward and
back, right, and banged up his face . . ..
A: Yes, sir.
Q: And so that’s a bad accident, right?
A: Yes, sir.

GA64-GA65.

With Mills’s injuries as evidence, defense
counsel asked Macuirzynski to concede the gen-
eral principle that occupants and cargo can be
thrown about in crash:

Q: And in a bad accident things fly
around, right?

A: They do.
Q: They do.

GAG65. Having established that the crash was vi-
olent enough to propel occupants and cargo, de-
fense counsel asked both Macuirzynski and
Geismar to concede that the equipment in their
own patrol cars was bolted down specifically to
prevent those objects from becoming lethal mis-
siles 1n the event of a crash, and both officers

agreed. GA65-GA66, GA118. He then asked



about a litany of disparate objects that could be
propelled in a crash, as follows:

Q: And that’s why we put babies in car
seats, correct?

A: Yes, sir.
Q: Because when people hit things,
things fly?
A: Yes, sir.
GA65.

Q: [I]f there was something laying on the
back seat of your car, that could come fly-
ing forward, too?

A: Yes.

Q: Human beings fly around inside of
cars, correct?

A: Yes.

Q: Human being, you would agree, are
pretty big objects, right?

A: Uh-huh.

Q: And if there was an umbrella in the
back of the car and he got into an acci-
dent, that umbrella could fly anywhere,
right? Crowbars,

A: Yeah.

10



Q: [A]nything laying around in that car
will go flying around in that car if you hit
something at 60 miles an hour, correct?

A: Yes.
GA119-GA120.

In summation, defense counsel appealed, as
he had throughout cross-examination, to jurors’
every-day common experience concerning car
crashes. GA184. In so doing, he implied the
practical possibility that, like any loose object,
the shotgun could have been launched from
elsewhere in the car:

[The government] asks you to use your
common sense. I think that’s all we got.
That’s all we got in this life, is to use our
common sense, and I think when I said to
the officer the first time, and I'm — maybe
it occurred to you, maybe it didn’t, I don’t
know, but when something — if you're
driving down the road and a car stops in
front of you and you hit the brake, every-
thing moves forward. Even at a very,
very low speed.

I mean, how many times do we have
our books on the seat next to us, or our
pocketbooks, or whatever, and you hit the
brake and everything foes flying, and you
got the coffee cup, you're soaking wet. I
mean, that’s common experience.

11



GA184 (emphasis added). Underscoring the
“common sense” notion that objects “fly around”
during crashes, defense counsel mocked the idea
that science or expert opinion could refute such a
straight-forward principle, stating: “. . . I didn’t
hear anybody come in here that was a physicist
that could tell us that things — objects don’t fly
around in cars.” GA187. Simply put, the de-
fense implored the jury to draw from its common
experience in concluding that the shotgun had
not been between Mills’s legs before the crash.

GA189.

The jury returned a verdict of guilty on the
felon-in-possession charge, and Mills never filed
a motion for a judgment of acquittal, either be-
fore or after the verdict. GA280.

II. Sentencing

On February 22, 2012, Mills filed a handwrit-
ten pro se letter claiming that his attorney had
erroneously determined that he was an Armed
Career Criminal (“ACC”) and, therefore, subject
to a mandatory minimum incarceration term of
180 months. GA366. He claimed that, because
some of his prior offenses were not separated by
an intervening arrest, they should not be count-
ed separately under the Sentencing Guidelines.
GA366-GA367. He maintained that his guide-
line incarceration range should be 33-41 months.
GA369.

12



The Pre-Sentence Report (“PSR”), which was
first disclosed on February 23, 2012, next dis-
closed on March 16, 2012 and ultimately final-
ized on August 2, 2012, concluded that Mills had
at least three prior convictions for violent felo-
nies and/or serious drug offenses and, therefore,
was an ACC, under 18 U.S.C. § 924(e) and
U.S.S.G. § 4B1.4. PSR 99 26, 58. As a result, it
concluded that he faced a statutory mandatory
minimum incarceration term of 180 months, and
a guideline incarceration range of 235-293
months. PSR 99 58-59. In setting forth the fac-
tual basis for the prior state court convictions,
the PSR expressly referenced court documents,
including the June 1, 2005 plea transcript which
outlines Mills’s guilty pleas to five separate ACC
predicate offenses: two separate drug sales, two
separate assaults on police officers, and one es-
cape from custody. PSR 99 31-33; GA344-
GA346.3

* Because Mills conceded his ACC status at sentenc-
ing, the government did not seek to admit as exhibits
the certified copies of convictions and the state court
transcripts cited in the PSR. To address his appel-
late challenge, the government has moved to sup-
plement the record with those documents and has
included them in the Government’s Appendix.

13



For all five of these predicate convictions,
Mills pleaded guilty without reliance on the Al-
ford* doctrine and expressly admitted to the fac-
tual basis articulated during the guilty plea pro-
ceeding. The first 2005 state conviction for sale
of narcotics involved his February 10, 2005 pos-
session of twenty-one bags of crack cocaine and
his participation in various hand-to-hand drug
transactions. PSR § 31; GA344. The second 2005
state conviction for sale of narcotics involved his
March 2, 2005 possession of seven packets of
crack cocaine and $102 in drug currency. PSR
132; GA345. His first 2005 state assault convic-
tion stemmed from the March 2, 2005 arrest,
during which he broke free from his handcuffs
and fled from the police, elbowing one uniformed
officer in the face. PSR q 32; GA345. The second
2005 state assault conviction likewise stemmed
from that same March 2 arrest; after removing
one of his handcuffs and elbowing one of the
pursuing officers in the face, Mills was able to
push away from the officers and escape, during
which he struck a female officer in the face with
a closed fist six times. PSR 932; GA345. And
the state felony conviction for custodial escape
stemmed from an incident which occurred on
March 3, 2005, when Mills concealed his shack-
les with a jacket and attempted to flee from the

courthouse during a court appearance. PSR 433;
GA345-GA346.

* North Carolina v. Alford, 400 U.S. 25 (1970).
14



On July 24, 2012, Mills, through defense
counsel, filed his memorandum in aid of sentenc-
ing expressly and unequivocally conceding his
status as an ACC and the applicability of its
180-month minimum prison term. GA386. In
particular, he stated, “As correctly set forth in
the presentence report, Mr. Mills was convicted
after trial as being an Armed Career Criminal
which compels a mandatory minimum period of

incarceration of 180 months of imprisonment.”
GA386 (emphasis added).?

At sentencing on August 2, 2012,% the gov-
ernment addressed whether Mills was an ACC

®> The only objection to any ACC calculation was set
forth in footnote 3 of the memorandum, advancing
the view that Mills’s two assault convictions should
be deemed a single offense. In that footnote, howev-
er, there is an implicit acknowledgment that the ob-
jection would be entirely academic because Mills had
two qualifying convictions for sale of narcotics, one
qualifying conviction for escape from custody and at
least one qualifying conviction for assault on a public
safety officer, so that the ACC penalties would be
triggered even if the district court agreed that the
two assault convictions counted as only one ACC-
qualifying offense. GA391.

® At the start of the sentencing hearing, the govern-
ment was excused while the district court inquired
into a potential breakdown in the attorney-client re-
lationship between Mills and defense counsel.
GA287. That portion of the sentencing hearing re-
mains sealed. The government does not know the
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and reviewed his five qualifying convictions.
Although defense counsel first stated that “Mr.
Mills has objected to the ACCA determination,”
GA288, he never clarified the nature of that ob-
jection, made any argument against application
of the § 924(e) penalties, or suggested that the
paragraphs in the PSR detailing his ACC quali-
fiers were inaccurate. Indeed, as he did in his
sentencing memorandum, defense counsel spe-
cifically acknowledged that Mills qualified as an
ACC, stating, “He meets the [ACC] definition. As
I said to Your Honor before, I wish he didn’t but
he does and here we are, and he has to face the
consequences of what the law i1s.” GA309. And
later, defense counsel repeated, “He has the
predicates, and here we are facing a very sub-
stantial sentence.” GA311.

At the start of the sentencing hearing, the
district court adopted the factual findings con-
tained in the PSR. GA292. The government
then addressed the court, reiterated its argu-
ment as to why the defendant was an ACC, and
maintained that a sentence of 180 months,

substance of those discussions and does not have a
copy of that transcript. Mills cites portions of the
sealed transcript in his brief to suggest that he pre-
served the ACC objection during the ex parte hear-
ing, but did not include that transcript in his Appen-
dix. At the conclusion of the sealed, ex parte hear-
ing, Mills and defense counsel withdrew their mo-
tions for replacement counsel. GA287.
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which was significantly below the 235-293
month guideline range, was sufficient. GA293-
GA306. The government responded to the only
ACC objection, which Mills had raised in his
February 2012 pro se letter. It argued that the
existence of an intervening arrest was entirely
irrelevant to the ACC determination, which de-
pended instead on the simple question of wheth-
er each crime arose from a separate criminal in-
cident. GA294-GA295. Relying on Brown v.
United States, 636 F.3d 674 (2d Cir. 2011), the
government explained that “offenses actually oc-
curring on the same day may be deemed arising
out of separate incidents, simply faced on the
fact that they . . . involve separate victims, or a
separate offense conduct, or that . . . some
amount of time had passed between the first and
the second incident, or the first, and the second,
and the third incident.” GA296. The govern-
ment then reviewed the timeline for Mills’s prior
crimes, pointing out that his sale of crack co-
caine, his assault on two different police officers
and his subsequent escape from the courthouse
each occurred at different times and, therefore,
each counted separately under 18 U.S.C.
§ 924(e). GA296-GA298.

In arguing in support of a 180-month sen-
tence, the government emphasized the serious-
ness of the offense conduct, pointing out that
Mills had possessed a loaded, pistol-grip shot-
gun, that the vehicle in which Mills had been
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riding had engaged the police in a high speed
chase that resulted in a serious accident, and
that another loaded “machine pistol” and narcot-
ics had been found in the backseat of the vehicle.
GA299-GA302. The government also reviewed
Mills’s criminal history, which included three
separate convictions for sale of narcotics, each of
which was committed almost immediately after
the other, two separate convictions for assault-
ing police officers, one conviction for escaping
from custody, and multiple instances of commit-
ting crimes while on some form of court supervi-
sion. GA302-GA304. The government also em-
phasized the fact that Mills had bragged about
attacking the female officer during the March
2005 arrest and had threatened to kill a correc-
tional officer while incarcerated. GA304.

Defense counsel also argued for a sentence of
180 months. GA309. He conceded that Mills was
an ACC, GA309, and maintained that his crimi-
nal history category overstated the seriousness
of his criminal past. GA307-GA308. He pointed
out that a fifteen-year sentence was about three
times longer than any state sentence he had
previously served and certainly sufficient to de-
ter him specifically from ever committing anoth-
er crime. GA310. He also maintained that fif-
teen years was sufficient given that his co-
defendant, who, despite having a very similar
record, was not an ACC. GA311.
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In imposing sentence, the court began by ref-
erencing the factors set forth under 18 U.S.C.
§ 35563(a) and explaining the serious nature of
any crime involving firearms and narcotics, a
“deadly combination that have ruined individual
lives, families, communities, and threaten to de-
stroy entire cities.” GA318-GA319. The court al-
so noted that “a stiff sentence of imprisonment is
necessary to fulfill the purposes of fostering re-
spect for the law, punishing the Defendant and,
most importantly, protecting the public from the
Defendant, because what’s clear here is that Mr.
Mills cares about those who care about him, but
cares nothing . . . about anyone else.” GA319.

The court found it “incomprehensible, incon-
ceivable that Mr. Mills is innocent, having sat
through that trial, having heard the officers tes-
tify to the movement in the vehicle immediately
after they made the traffic stop. Just common
sense tells you that Mr. Mills was not placed
comatose in a car with people that he had no
1dea were dealing drugs and carrying weapons.”
GA320. It noted, “It’s hard to conceive that
someone who really cares about their significant
other and their children would be in a car con-
taining the contents of the car in which Mr.
Mills was found.” GA321.

Commenting on the previous light sentences
1mposed on Mills, the court stated, “Eventually,
leniency is proven to be the wrong course, to be
unappreciated, inadequate and unsuccessful,
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and at that point, after the courts have consid-
ered the Defendant, and have been repeatedly
rebuffed, the Court has to consider the public,
the public at large and, to some extent, the de-
fendant.” GA322-GA323.

Although the court found “that the Defendant
has the combination of violent and drug offenses
to qualify as an armed career criminal,” it found
that the resulting guideline range was excessive.
GA324. The court found that “the Guidelines
don’t take into consideration, the youthful indis-
cretion, the immaturity that Mr. Mills was la-
boring under when he engaged in the criminal
conduct that qualifies him as an armed career
criminal, and when you think about a career of-
fender you do think, and I agree, I think Con-
gress thought of an adult in their 30s, 40s, may-
be even 50s, a person who had served substan-
tial periods of incarceration, possibly on three
separate occasions and still hadn’t gotten it,
someone who really needed to be put away, and
put away for a long time in order to protect the
public, but I think we all know that young peo-
ple lack the maturity and the understanding
that more older people have, and therefore, it is
this Court’s belief that the Guidelines don’t take
into consideration, Mr. Mills.” GA324-GA325.
As a result, the court imposed a non-guideline
sentence of 180 months’ incarceration. GA326.
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Summary of Argument

I. Mills was found in the front-passenger
seat of wrecked car following a high-speed chase
and crash. In rendering medical aid at the scene,
officers discovered a loaded shotgun between his
knees. At trial, the government proved suffi-
ciently that, just prior to the crash, Mills was
awake and alert inside the car. Based on the
shotgun’s positioning relative to Mills’s body, a
rational trier of fact could have concluded that
he exercised controlled over the firearm and
knowingly possessed it just prior to the accident.

As a threshold matter, Mills’s insufficiency
claim was not preserved at trial. Accordingly, he
must show that, despite his failure to object to
the sufficiency of the evidence at trial, the dis-
trict court plainly erred in failing, sua sponte, to
enter a judgment of acquittal. He cannot satisfy
that burden and has failed to demonstrate error,
plain or otherwise. The government’s evidence
established that Mills exercised dominion and
control over the shotgun, and the jury was cer-
tainly entitled to discredit Mills’s speculative
theory that the shotgun could have been some-
where else in the vehicle prior to the accident.
The government was under no obligation to call
an expert witness to disprove or address Mills’s
defense theory and certainly was entitled to rely
on the evidence of what the officers found when
they approached the crashed vehicle to assert
that Mills had knowingly possessed the shotgun.
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II. As amply demonstrated by the reliable fac-
tual record, Mills sustained no fewer than five
separate ACC-qualifying convictions. As such, a
fifteen-year mandatory sentence was properly
imposed. Indeed, at sentencing, Mills conceded
that he was an ACC and specifically sought the
imposition of its 180-month minimum sentence
as a substantial downward departure from the
applicable guideline range. On appeal, Mills ad-
vances the unpreserved arguments that (1) the
imposition of an ACC sentence was improper be-
cause the district court failed to refer to reliable
sources for information concerning his criminal
history; (2) he was not convicted of the requisite
three qualifying ACC offenses; and (3) the
§ 924(e) penalties were unconstitutionally ap-
plied in this case. These claims have no merit.
The PSR’s conclusion that Mills was an ACC
was properly based on Shepard-approved state
court transcripts showing that he had sustained
five separate ACC qualifying felony convictions,
two of which were for sale of narcotics, two of
which were for assault of public safety person-
nel, and one of which was for escape from custo-

dy.
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Argument

I. The district court did not plainly err in
failing to conclude that the jury’s guilty
verdict was not supported by sufficient
evidence

The evidence 1n this case, which included tes-
timony that the charged shotgun was seized
from between the defendant’s legs, was sufficient
to support the jury’s guilty verdict as to the fel-
on-in-possession charge.

A. Relevant facts

The facts relevant to this issue are set forth
above in the Statement of Facts.

B. Governing law and standard of review

An appellant who challenges the sufficiency
of the evidence bears a heavy burden. See United
States v. Walker, 142 F.3d 103, 112 (2d Cir.
1998); United States v. Desimone, 119 F.3d 217,
223 (2d Cir. 1997). In reviewing such a chal-
lenge, this Court must view the evidence,
whether direct or circumstantial, in the light
most favorable to the government and credit
every inference that could have been drawn in
1ts favor. See United States v. Salameh, 152 F.3d
88, 151 (2d Cir. 1998). Further, this Court as-
sesses the evidence not in isolation but in con-
junction, see United States v. Podlog, 35 F.3d
699, 705 (2d Cir.1994), and the conviction must
be affirmed, so long as, from the inferences rea-
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sonably drawn, the jury might fairly have con-
cluded guilt beyond a reasonable doubt, see
Jackson v. Virginia, 443 U.S. 307, 319 (1979).

To raise a challenge to the sufficiency of the
evidence on appeal, a defendant must offer a
timely motion for judgment of acquittal before
the district court. See United States v. Allen,
127 F.3d 260, 264 (2d Cir. 1997). Failure to pre-
serve the issue by motion for judgment of acquit-
tal at the close of the evidence or by filing a
timely post-verdict motion requires that the ap-
pellant demonstrate, not only that the evidence
was legally insufficient, but that it was plain er-
ror for the court to fail to dismiss on its own mo-
tion. See id.; Fed. R. Crim. P. 52(b); United
States v. Muniz, 60 F.3d 65, 70 (2d Cir. 1995).

Under plain error review, “an appellate court
may, in its discretion, correct an error not raised
at trial only where the appellant demonstrates
that (1) there is an ‘error’; (2) the error is ‘clear
or obvious, rather than subject to reasonable
dispute’; (3) the error ‘affected the appellant’s
substantial rights, which in the ordinary case
means’ it ‘affected the outcome of the district
court proceedings’; and (4) ‘the error seriously
affect[s] the fairness, integrity or public reputa-
tion of judicial proceedings.” United States v.
Marcus, 130 S. Ct. 2159, 2164 (2010) (quoting
Puckett v. United States, 556 U.S. 129, 135
(2009)); see also Johnson v. United States, 520
U.S. 461, 466-67 (1997); United States v. Cotton,
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535 U.S. 625, 631-32 (2002); United States v.
Wagner-Dano, 679 F.3d 83, 94 (2d Cir. 2012).
“[T]he burden of establishing entitlement to re-
lief for plain error is on the defendant claiming it

” Wagner-Dano, 679 F.3d at 94 (quoting
Umted States v. Dominguez Benitez, 542 U.S. 74,
82 (2004)).

To “affect substantial rights,” an error must
have been prejudicial and affected the outcome
of the district court proceedings. United States v.
Olano, 507 U.S. 725, 734 (1993). This language
used in plain error review is the same as that
used for harmless error review of preserved
claims, with one important distinction: In plain
error review, “[iJt 1s the defendant rather than
the Government who bears the burden of per-
suasion with respect to prejudice.” Id.

This Court has made clear that “plain error”
review “is a very stringent standard requiring a
serious injustice or a conviction in a manner in-
consistent with fairness and integrity of judicial
proceedings.” United States v. Walsh, 194 F.3d
37, 53 (2d Cir. 1999) (internal quotation marks
omitted). Indeed, “[t]he error must be so egre-
gious and obvious as to make the trial judge and
prosecutor derelict in permitting it, despite the
defendant’s failure to object.” United States v.
Plitman, 194 F.3d 59, 63 (2d Cir. 1999) (internal
quotation marks omitted).
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C. Discussion

At trial the government presented evidence
sufficient to establish beyond reasonable doubt
that Mills knowingly possessed the shotgun on
March 27, 2011. The government’s theory of the
case was simple: Mills was awake and armed
with the shotgun at or before the time the Tau-
rus was pulled over for speeding, thus he was in
actual and knowing possession of that weapon
immediately prior to the crash.

In finding that Mills was awake prior to the
crash and that he was armed, the jury consid-
ered the testimony of officers Macuizyinski and
Geismar, both of whom testified that Mills was
awake and alert during the traffic stop immedi-
ately preceding the crash. That these two offic-
ers were in a position to observe Mills’ condition
prior to the accident was supported by credible
testimony concerning, among other things, the
elevated vantage point of Macuirzynski’s patrol
car; the fact that the Taurus attempted to brake
when passing the speed-trap, causing the occu-
pants of the car, including Mills, to turn and
make eye-contact with Macuirzynski as they
passed; the ample lighting conditions at the loca-
tion of the stop, which included both Macuirzyn-
ski and Geismar’s car-mounted spotlights; and
testimony that the officers were nervous and
therefore more vigilant because they were out-
numbered and could see that all four occupants
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in the Taurus were making furtive movements
inside the car.

That Mills was armed at the time of the ini-
tial stop was an inference reasonably supported
by testimony and audio/video records of the en-
counter, which demonstrated that mere mo-
ments elapsed from the time of the traffic stop to
the crash. Evidence of such quick timing reason-
ably undercut any suggestion that someone in
the car, other than Mills, placed the shotgun in
his lap during the momentary chase. And, of
course, the fact that the police recovered the
shotgun from between Mills’s legs further sup-
ports the argument that he knowingly possessed
it. In particular, three different police officers
consistently testified that the loaded shotgun
was found in a relatively upright position be-
tween Mills’s knees, with the grip of the gun at
the ready in his lap and the barrel pointed safely
toward the floor. This evidence permitted the
reasonable inference that Mills had kept the
loaded shotgun there because it was safe, con-
venient, well-concealed, and where he could
quickly bring it into action if necessary. The evi-
dence thus logically supported a finding of know-
Ing possession.

Lastly, the trial evidence undercut the de-
fense suggestion that the gun landed in Mills’s
lap coincidentally, as numerous photographs of
the crash scene provided visual evidence of the
Taurus’s close confines and the extent to which
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the front-passenger footwell, where the shotgun
was found, was hemmed in by, among other
things, the deployment of the front airbag, the
collapse of the dashboard, and the forward
movement of the front-seat with its passenger.
Each of these factors, together with the size and
weight of the shotgun in evidence, reasonably
precluded the notion that it had been propelled
there accidentally. Because the jury’s verdict
was founded on legally sufficient evidence of
possession, Mills’s appeal is without merit.

Under plain error review, it is incumbent up-
on Mills to demonstrate that the district court
was “derelict” in failing to issue, sua sponte, a
directed verdict or judgment of acquittal based
on the insufficiency of the government’s trial ev-
idence. See Plitman, 194 F.3d at 63. Mills’s ap-
peal makes no effort to satisfy that burden. In-
deed, it fails even to note that the insufficiency
argument was unpreserved at trial and thus ig-
nores the applicable plain-error standard alto-
gether. Regardless, the sufficiency challenge
lacks merit under either the stringent plain-
error standard or the legal standard generally
applied to preserved claims.

On cross-examination defense counsel at-
tempted to undercut the evidence that Mills was
awake before the accident, suggesting that the
Taurus may have been travelling too fast for
Macuirzynski to have seen its occupants, GA55;
that the area of the stop may have been too dark
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to allow him to see the front passenger, GA55;
and that Mills was not moving because the inci-
dent report referred only to movement by the
backseat passengers, GA56-GA58. But each of
those suggestions was dispelled in turn.

Macuirzynski testified that his radar post
was well-1it, that it was on elevated ground, that
his high-beam lights were illuminated, and that
the driver actually slowed when he saw Macuir-
zynksi’s patrol car. GA55-GA56, GA69. As for
the lighting conditions at the vehicle stop,
Macuizynski testified that the interior of the
Taurus was well-lit by his patrol car’s exterior-
mounted spotlight, headlights and police lights,
GA29 — lighting conditions that were only im-
proved when Geismar arrived, GA31-GA32. As
to the reports, Macuizynski clarified that his re-
port focused on the rear-seat passengers only be-
cause their movements were more extreme and
first drew his attention to the potential for dan-
ger. GA68-GA69. Finally, Macuirzynski’s testi-
mony that Mills was, in fact, awake during the
motor vehicle stop was corroborated by Geismar,
who also testified to having seen Mills moving
during the stop. GA74. This evidence, viewed in
the light most favorable to the government, was
more than sufficient to permit a rational jury to
find that Mills was awake immediately prior to
the crash.

Because it defies logic that Mills, if awake,
would not have noticed a two-foot long, pump ac-
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tion shotgun propped upright between his knees,
the only remaining question is whether the trial
evidence was sufficient for the jury to infer that
the shotgun was there before the crash. The ju-
ry was thus asked to evaluate two alternative
theories: that the shotgun was found between
Mills’s knees because he placed it there deliber-
ately, and thus knowingly possessed it, or that it
was coincidentally propelled there as a result of
the crash, i.e., it came to be there only coinci-
dentally. In this regard, the circumstantial evi-
dence, viewed in the light most favorable to the
government, was more than sufficient to permit
the jury to find that the placement of the shot-
gun was deliberate and to reject the defense’s
theory that the shotgun landed in Mills’s lap as
a result of the car accident.

On the critical question of possession, testi-
mony from Macuirzynski, GA45-GA47, Geismar,
GA85, and Howard, GA127, about where and
how the shotgun was found, demonstrated more
than Mills’s mere proximity to the weapon. The
fact that each testified to seeing the gun between
Mills’s knees, with the grip upright near his lap
and the barrel pointed toward the floor, was con-
sistent with the government’s claim that a front
passenger armed with a shotgun would logically
choose to place it there. In this regard the posi-
tioning of the shotgun presented the most con-
venient spot to rest it safely, conceal it from out-
side onlookers, and leave it readily accessible.
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GA47. Viewing that evidence in the light most
favorable to the government, the jury reasonably
found beyond a reasonable doubt that Mills
knowingly possessed the shotgun, and Mills
cannot demonstrate the existence of error, much
less plain error, as required under the first and
second prongs of the plain-error standard.

Moreover, because the improbable defense
theory now advanced on appeal was fully consid-
ered and rejected at trial, Mills cannot demon-
strate that the verdict affected his substantial
rights or undermined the integrity of the judicial
proceedings. Notwithstanding references to eso-
teric physics formulas and “Impulse-Momentum
Change Theorem,” Def.’s Br. at 39, Mills’s appeal
essentially rehashes trial counsel’s unpersuasive
theory of the case, i.e., because “things fly
around” in crashes, the government could not
disprove the highly improbable and speculative
possibility that the gun travelled through the
car, threading its way past every occupant and
obstacle, to land between Mills’s knees. That de-
fense was squarely considered and rejected by
the jury, and Mills cannot now show that the
government’s alleged failure to refute conclusive-
ly such a speculative defense theory somehow
deprived him of his substantial rights or under-
mined the integrity of the judicial proceedings.

Notwithstanding the new gloss of physics ci-
tations, the underlying assumption that the
shotgun was a loose object in the car remains en-
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tirely against the weight of the trial evidence, all
of which reasonably indicated that, during the
crash, the shotgun was cordoned by and pinned
under Mills’s body, the passenger seat, the air-
bag and the dashboard.” GA44, GA82, GA125.
Mills’s defense theory remains entirely specula-
tive. He advances the simple proposition that “a
shotgun held by one of the backseat occupants
could have ended up anywhere after the accident
. ... Def’s Br. at 43. He then argues that the
government’s evidence was insufficient because
it failed to disprove the possibility of that the
shotgun was somewhere else in the vehicle be-
fore the accident. That argument is unavailing,
however, because “the government’s burden of
proof does not mean that it must disprove all of
the defendant’s alternative theories, no matter
how speculative or implausible.” United States v.
Dowdell, 595 F.3d 50, 72, n3 (1st Cir. 2010); see
also United States v. Catillo, 924 F.2d 1227,
1230 (2d Cir. 1991); United States v. Rivera, 844

7 To be sure, had the shotgun been loose and else-
where in the car, defense counsel’s summation ar-
gument that it may have struck and killed one of the
occupants, gone through the windshield or otherwise
been launched from the car might have come to pass.
But none of those things happened. There was no
suggestion that the shotgun struck anyone; it did not
travel through the windshield; it was not launched
out into the road. All of the evidence shows that the
shotgun was trapped in the front passenger area.
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F.2d 916, 925 (2d Cir. 1988). Because the suffi-
ciency of the government’s evidence did not re-
quire the refutation of speculative and improba-
ble defense theories, Mills cannot establish that
the verdict in this case affected his substantial
rights or undermined the integrity of the judicial
proceedings.
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I1. The district court did not commit plain
error in sentencing Mills as an armed
career criminal because he had sus-
tained five qualifying felony convictions

The reliable record of Mills’s criminal history
reflects prior convictions for serious drug crimes
and violent felonies sufficient to support the dis-
trict courts appropriate imposition of a mandato-
ry minimum term of incarceration as required
under the Armed Career Criminal Act.

A. Relevant facts

The facts relevant to this issue are set forth
above in the Statement of Facts.

B. Governing law and standard of review

Where a challenge to a district court’s ACC
determination is unpreserved, the district court’s
findings will be reviewed only for plain error.
United States v. Danielson, 199 F.3d 666, 671
(2d Cir. 1999).

Under 18 U.S.C. § 924(e), “a person who vio-
lates 18 U.S.C. § 922(g) and has three previous
convictions . . . for a violent felony or a serious
drug offense . . . shall be . . . imprisoned not less
than fifteen years.” Id.

The term “violent felony” is defined as:

any crime punishable by imprisonment
for a term exceeding one year, or any act
of juvenile delinquency involving the use
or carrying of a firearm, knife, or destruc-
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tive device that would be punishable by
imprisonment for such term if committed
by an adult, that—

(1) has as an element the use, attempted
use, or threatened use of physical force
against the person of another; or

(1) 1s burglary, arson, or extortion, in-
volves use of explosives, or otherwise in-
volves conduct that presents a serious po-
tential risk of physical injury to anoth-
er[.]

18 U.S.C. § 924(e)(2)(B).

Crimes not specifically enumerated in 18
U.S.C. § 924(e)(2)(B)(i1)) but that nonetheless
“Involve[ ] conduct that presents a serious poten-
tial risk of physical injury to another” fall within
the final clause of subsection (i1), known as the
“residual clause.” United States v. Johnson, 616
F.3d 85, 89 (2d Cir. 2010). This clause reaches
crimes “typically committed by those whom one
normally labels armed career criminals, that is,
crimes that show an increased likelihood that
the offender is the kind of person who might de-
liberately point the gun and pull the trigger.”
Sykes v. United States, 131 S. Ct. 2267, 2275
(2011) (quoting Begay v. United States, 553 U.S.
137, 146 (2008)) (internal quotation marks omit-
ted). An offense of intent that poses roughly the
same degree of risk as the enumerated offenses
themselves qualifies as a predicate under the re-
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sidual clause. See id. at 2276 (“The felony at is-
sue here is not a strict liability, negligence, or
recklessness crime and because it is . . . similar
in risk to the [enumerated offenses], it is a crime
that ‘otherwise involves conduct that presents a

serious potential risk of physical injury to an-
other.””) (quoting 18 U.S.C. § 924(e)(2)(B)(i1)).

In determining whether an offense qualifies
as a “violent felony” under § 924(e), this Court
employs a “categorical approach.” United States
v. Brown, 629 F.3d 290, 294 (2d Cir. 2011). Un-
der this approach, the Court looks only to the
fact of conviction and the statutory definition of
the prior offense, and does not generally consider
the particular facts disclosed by the record of
conviction. That is, the Court considers whether
the elements of the offense are of the type that
would justify its inclusion within the residual
provision, without inquiring into the specific
conduct of the particular offender. James v.
United States, 550 U.S. 192, 202 (2007) (internal
citations and quotation marks omitted). Notably,
the categorical approach does not “requir[e] that
every conceivable factual offense covered by a
statute must necessarily present a serious po-
tential risk of injury before the offense can be
deemed a violent felony.” Id. at 208. The rele-
vant inquiry is “whether the conduct encom-
passed by the elements of the offense, in the or-
dinary case, presents a serious potential risk of
injury to another.” Id. (emphasis added).
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Statutory language defining a criminal of-
fense on occasion may encompass both violent
and non-violent felonies. “In such circumstances,
we may undertake a limited inquiry into which
part of the statute the defendant was convicted
of violating, at least where the statute of convic-
tion 1s divisible in that it ‘describe[s] the violent
felonies . . . in distinct subsections or elements of
a disjunctive list.” ” Brown, 629 F.3d at 294-95
(quoting United States v. Daye, 571 F.3d 225,
229 n. 4 (2d Cir. 2009)) (internal citations and
quotation marks omitted); see also Johnson v.
United States, 130 S. Ct. 1265, 1273 (2010). We
are constrained in this “modified categorical ap-
proach” by the Supreme Court’s requirement
that we consult only “particular documents that
can identify the underlying facts of a prior con-
viction with certainty.” United States v. Rosa,
507 F.3d 142, 161 (2d Cir. 2007) (emphasis add-
ed).

This Court has also extended the application
of this modified categorical approach to the de-
termination of whether the Connecticut sale of
narcotics statute qualifies as a career offender or
an ACC predicate. See United States v. Savage,
542 F.3d 959, 960 (2d Cir. 2008) (holding that a
conviction under Conn. Gen. Stat. § 21a-277(b)
was not categorically a conviction for a “con-
trolled substance offense” as that term is defined
in U.S.S.G. § 4B1.2(b)). A controlled substance
offense, under § 4B1.2, is defined similarly to a
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serious drug offense under § 924(e) and means
“an offense under . . . state law . . . that prohibits
the manufacture, import, export, distribution, or
dispensing of a controlled substance . . . or the
possession of a controlled substance . . . with in-
tent to manufacture, import, export, distribute
or dispense.” U.S.S.G. § 4B1.2(b). This definition
“include[s] the offenses of aiding and abetting,
conspiring, and attempting to commit such of-
fenses.” Id. comment. (n.1). A “sale” under Con-
necticut law, however, includes “a mere offer to
sell drugs,” and “a mere offer to sell, absent pos-
session, does not fit within the Guidelines’ defi-
nition of a controlled substance offense.” Savage,
542 F.3d at 965 (internal quotation marks and
citation omitted). Accordingly, a prior conviction
that resulted from a guilty plea to “sale” of a
controlled substance under § 21a-277(b), or its
analogous subsections, does not qualify as a con-
viction for a controlled substance offense or a se-
rious drug offense unless the sentencing court
determines that the defendant necessarily pled
guilty to exchanging drugs for money. See id. at
967.

In applying the modified categorical approach
to a determination as to whether a conviction
counts as a § 924(e) predicate, a sentencing court
1s limited to “the terms of the charging docu-
ment, the terms of the plea agreement or tran-
script of colloquy between judge and defendant
[in the prior case] in which the factual basis for
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the plea was confirmed by the defendant, or
some other comparable judicial record of [that]
information.” Shepard v. United States, 544 U.S.
13, 26 (2005) (relying on Taylor v. United States,
495 U.S. 575, 602 (1990)); see Savage, 542 F.3d
at 966.

C. Discussion

1. The district court’s ACC determi-
nation was based upon a review of
Shepard-approved sources.

At sentencing the application of the Armed
Career Criminal Act was not in dispute. To the
contrary, defense counsel readily conceded that
Mills had sustained the requisite number of
qualifying convictions and implored the district
court to impose the applicable 180-month man-
datory minimum term of incarceration, rather
than the applicable 235 to 293-month range es-
tablished under the Sentencing Guidelines. De-
spite having conceded his ACC status at sen-
tencing, Mills now argues that the district
court’s determination was defective because it
was not based upon Shepard-approved sources.
That contention is plainly false.

At sentencing the district court properly
adopted, as its own, the factual findings set forth
in the PSR. Any Shepard concerns were satis-
fied, as the PSR clearly and expressly delineated
those facts drawn from non-Shepard documents,
from those taken directly from Shepard-
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approved court transcripts. See United States v.
Bennet, 472 F.3d 825, 833-34 (11th Cir. 2006)
(approving district court’s reliance upon PSR,
where probation identified Shepard-approved
sources and where defendant failed to object to
those facts); United States v. Thompson, 421
F.3d 278, 285 (4th Cir. 2005) (same). As dis-
cussed in the PSR, the Shepard-approved tran-
script of Mills’s 2005 state guilty pleas reflects
no fewer than five ACC predicates, including his
sale of crack cocaine on February 10, 2005; his
sale of crack cocaine on March 2, 2005; his as-
sault of two different officers on March 2, 2005;
and his escape from custody on March 3, 2005.

Moreover, the fact that defense counsel below
conceded that Mills was an ACC and did not
challenge the PSR’s findings of fact on this issue
certainly undercuts his unpreserved claim on
appeal that the district court committed proce-
dural error. As stated above, the court commit-
ted no error at all, let alone an error that was
plain. But even if the court should have articu-
lated in more detail why each of Mills’s five prior
convictions counted as ACC predicates, it is dif-
ficult to understand how its failure to do so
somehow affected his substantial rights or un-
dermined the integrity of the judicial proceed-
ings. The PSR was quite specific. It reviewed
the facts underlying each of these convictions
and identified the source for this information as
the June 1, 2005 guilty plea transcript. There
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can be do dispute that this transcript is a Shep-
ard approved source and, therefore, no serious
claim that the district court committed some
procedural error in adopting the factual findings
contained in the PSR.

2. The district court properly deter-
mined that Mills had at least three
prior felony convictions for serious
drug offenses and violent felonies

On appeal, Mills concedes that his February
and March 2005 crack convictions would qualify
as ACC predicates if the facts of those convic-
tions were drawn from Shepard documents.
Def’s Br. at 55 (“[W]e acknowledge that they
may well qualify as predicates if their facts were
established by the appropriate records.”) As dis-
cussed above, the record explicitly confirms that
the facts underlying these two narcotics convic-
tions were drawn directly from a guilty plea
transcript, which is a Shepard-approved source.
The facts set forth in the June 1, 2005 guilty
plea transcript establish that, for each of the
qualifying Connecticut sale of narcotics offenses,
Mills was involved in exchanging drugs for mon-
ey and did indeed possess crack cocaine with the
intent to sell it. Mills does not claim otherwise
and conceded both before the district court and
this Court that the sale convictions do not suffer
from any Savage defect.

Mills, however, does contend that his two
separate convictions for assault on public safety
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personnel are not violent felonies. He is incor-
rect. Although the criminal statute at issue,
Conn. Gen. Stat. § 53a-167c, does encompass
both violent and non-violent conduct, this Court
determined in Canada v. Gonzales, 448 F.3d
560, 568 (2d Cir. 2006), that the statute was di-
visible and further held, in Brown, 629 F.3d at
296, that an assault directed against a law en-
forcement officer in the course of her duties is a
crime of violence. See id. (finding assault on cor-
rections officer to be an ACC predicate on same
rationale applied to police officers in Canada);
see also Daye, 571 F.3d at 229 n.4 (noting that,
where the language of a particular statute en-
compasses both conduct that categorically con-
stitutes a violent felony and conduct that does
not,” court may applied modified categorical ap-
proach).

The rationale, ultimately articulated in
Brown, 629 F.3d at 296, that a knowing attack
on an on-duty law enforcement officer consti-
tutes a violent felony, originated in United
States v. Santos, 363 F.3d 19, 23 (1st Cir. 2004),
where the First Circuit considered it “self-
evident that assault and battery upon a police
officer usually involves force against another
. ... At a minimum, assault and battery upon a
police officer requires purposeful and unwel-
comed contact with a person the defendant
knows to be a law enforcement officer actually
engaged in the performance of official duties.”
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Santos, 363 F.3d at 23 (citations and quotations
omitted).® The Santos court further noted that
while “neither violence, nor the use of force, is an
essential element of the crime[,] . . . the use of
force, and a serious risk of physical harm are all
likely to accompany and assault and battery up-
on a police officer.” Id. at 23 (quoting United
States v. Fernandez, 121 F.3d 777, 780 (1st Cir.
1998)) (emphasis added).

While both Canada and Santos dealt with the
definition of “violent felony” under an analogous
immigration law, not § 924(e), Brown ultimately
extended that rationale to § 924(e). Brown, 629
F.3d at 296 n.4. There, this Court held that an
assault on an officer, however effected, neces-
sarily presents “a serious potential risk of injury
to another,” sufficient to satisfy § 924(e)’s “vio-
lent felony” definition. Brown, 629 F.3d at 296.

Having determined both that § 53a-167c is
divisible, Brown, 629 F.3d at 294-95, and that a
conviction for assaulting law enforcement per-
sonnel, including police officers, is categorically
a crime of violence, see Canada, 448 F.3d at 568,
the district court was certainly entitled to con-
duct a limited inquiry to determine whether the
assault in fact involved a police officer and
whether the assault was violent. Cf. Canada,

8 The identity between the Massachusetts provision
and Conn. Gen. Stat § 53a-167c was recognized in
Blake v. Gonzales, 481 F.3d 152, 161 (2d Cir. 2007).
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448 F.3d at 568 (“a court may look to the record
of conviction for the limited purpose of determin-
ing which public safety employee was the subject
of any assault . . .”). As cited in the PSR, the
June 1, 2005 transcript of Mills’s plea described
two separate, violent assaults on two different
New Haven police officers, one of whom was el-
bowed several times in the face and the other of
whom was punched repeated in the face, and
both of whom sustained injuries. These facts,
drawn from a Shepard-approved source, were
sufficient to support the district court’s determi-
nation that the two assault convictions counted
as violent felonies.

In addition, contrary to Mills’s argument on
appeal, the two assault convictions were sepa-
rate criminal incidents “committed on occasions
different from one another,” within the meaning
of § 924(e)(1). And, of course, they were separate
and distinct from the drug crime for which New
Haven police were pursuing him.

This Court has held that multiple convictions
arise from conduct committed on different occa-
sion if they do not stem from the same criminal
episode. See Brown, 629 F.3d at 293 (quoting
Daye, 571 F.3d at 237). The relevant considera-
tions include whether the victims of the crimes
were different, whether they were committed at
different locations, and whether they were sepa-
rated by the passage of time. Id.
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With respect to multiple attacks on pursuing
police officers, the Fourth Circuit in United
States v. Williams, 187 F.3d 429 (4th Cir. 1999),
found that attacks on different officers constitut-
ed separate criminal events for ACC purposes.
There, the defendant fired at an officer after
fleeing from a motor vehicle stop, after which the
officer gave up the chase and called for backup.
Within ten minutes, a pair of pursuing officers
was also fired upon. The court held that the two
shootings gave rise to separate ACC predicates,
regardless of the fact that the shootings were
committed to achieve the same criminal objec-
tive, 1.e., to escape apprehension and prosecu-
tion. Id. at 431. Although the incidents were
separated briefly by time and distance, the court
viewed the incidents as distinct criminal epi-
sodes principally because they involved separate
victims. Id. (“The fact that there were multiple
victims decisively tips the scales in favor of con-
cluding that each assault was a separate and
distinct criminal episode.) That logic should ap-
ply with equal force here.

In this case, Shepard documents indicate
that, immediately after his arrest on the March
2005 crack charge, Mills slipped out of his hand-
cuffs, broke free from the officers and ran away
to escape. When one of the pursuing officers
caught him, Mills elbowed him in the face sever-
al times. When a second pursuing officer tried to
subdue him, Mills struck her in the head with a
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closed fist about six times. Both of these as-
saults occurred in the course of Mills’s attempted
escape after he was arrested on the crack
charge. Here, as in Williams, Mills’s attacks
were launched at two separate times, against
two different police officers. That the interval
between those events may have been brief does
not undercut the view that they were separate
occurrences. Williams, 187 F.3d at 431-432.
(“The fact that the events occurred within a
short period of time does not dictate a result that
the offenses occurred on one occasion.”) Accord-
ingly, the facts drawn from reliable sources sup-
ported the view that each of Mills’s assaults con-
stituted independent predicates.

Even clearer is the distinction between Mills’s
drug sale and his assaults, which represent
crimes of entirely different nature. See United
States v. Leeson, 453 F.3d 631, 643 (4th Cir.
2006); United States v. Davidson, 527 F.3d 703,
709 (8th Cir. 2008).

And, finally, Mills sustained a fifth predicate
offense when he attempted to escape from the
courthouse on March 3, 2005 and was convicted
of a felony escape from custody. According to the
PSR, which cites the June 1, 2005 state plea
transcript, Mills escaped during a March 3, 2005
criminal court appearance. At the time he es-
caped, he was “shackled” and therefore in the
physical custody of law enforcement officers. He
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was charged and convicted under Conn. Gen.
Stat. § 53a-171, A36, which provides:

Escape from Custody: Class C felony or
class A misdemeanor.

(a) A person is guilty of escape from cus-
tody if such person (1) escapes from
custody, or (2) has been convicted as
delinquent, has been committed to
the Department of Children and
Families, and (A) fails to return from
a leave authorized under section 17a-
8a, or (B) escapes from a state or pri-
vate facility or institution in which
such person has been assigned or
placed by the Commissioner of Chil-
dren and Families.

(b) If a person has been arrested for,
charged with or convicted of a felony,
escape from such custody is a class C
felony, otherwise, escape from custo-
dy is a class A misdemeanor.

Because Mills had previously sustained a fel-
ony drug conviction in 2004, and because the
charges pending at the time of his escape includ-
ed two felony drug sales and two felony assaults
on police, Mills’s escape conviction was a Class C
felony, and he was sentenced to five years’ im-
prisonment for his escape. A36; GA335-GA336.
That term of imprisonment, which clearly ex-
ceeded the one-year threshold for felonies, dis-
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pels the notion that Mills was sentenced to a
misdemeanor, as his appeal brief erroneously
suggests. Def.’s Br. at 57-58.

The reliable factual details of Mills’s felony
offense conduct confirm that he violated subsec-
tion (a)(1) of the statute, proscribing custodial
escapes. See Canada, 448 F.3d at 566-67 (per-
mitting factual inquiry to determine the specific
offense of conviction under a divisible statute).
The only question on appeal is whether a viola-
tion of subsection (a)(1) constitutes a violent fel-
ony.

Section 53a-171, like § 53a-167c, reaches cer-
tain offense conduct that has previously been
held non-violent, particularly failures to return
to custody, as proscribed under subsection
(a)(2)(A), or non-violent, walk-away escapes, as
proscribed under subsection (a)(2)(B). See United
States v. Chambers, 555 U.S. 122, 130 (2009)
and United States v. Mills, 570 F.3d 508, 512 (2d
Cir. 2009). Nonetheless, the divisible nature of
those non-violent offenses is sufficient to permit
inquiry under the modified categorical approach.
See Daye, 571 F.3d at 229 n.4; see also Cham-
bers, 555 U.S. at 126.

Challenging the divisibility of the statute,
Mills argues that subsection (a)(1) cannot itself
be Iimited to violent conduct, because the non-
violent offenses proscribed in subsections
(a)(2)(A) and (a)(2)(B) are limited only to delin-
quents. He therefore contends that subsection
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(a)(1) must necessarily reach such non-violent
conduct when perpetrated by adult offenders,
and thus cannot be deemed a violent felony un-
der § 924(e). That argument ignores the fact that
non-violent walk-away escapes and failures to
return by adult offenders fall under a separate
statute altogether, Conn. Gen. Stat. § 53a-168,
which provides that:

(a) A person 1s guilty of escape in the first
degree (1) if he escapes from a correction-
al institution or (2) if he escapes from any
public or private, nonprofit halfway
house, group home or mental health facil-
ity or community residence to which he
was transferred pursuant to subsection
(e) of section 18-100 or section 18-100c
and he is in the custody of the Commis-
sioner of Correction or is required to be
returned to the custody of said commis-
sioner upon his release from such facility
or (3) if he escapes from a work detail or
school on the premises of the correctional
institution or (4) if he fails to return from
a furlough authorized under section 18-
101a or (5) if he fails to return from work
release or education release as author-
1zed under sections 18-90a and 18-100 or
(6) if he escapes from a hospital for men-
tal illness in which he has been confined
under the provisions of section 17a-582,
17a-584, 17a-593, 17a-594 or 17a-596 or
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(7) if, while under the jurisdiction of the
Psychiatric Security Review Board, but
not confined to a hospital for mental ill-
ness, he leaves the state without authori-
zation of the board.

Accordingly, § 53a-171(a)(1) addresses affirma-
tive custodial escapes that do not involve non-
violent walk-aways or failures to report to custo-
dy under §§ 53a-169(a)(2)-(7) or § 53a-171(a)(2).
In sum, subsection (a)(1), which encompasses on-
ly custodial escapes, does not extend to the types

of escapes held to be non-violent in Chambers
and Mills.

Because the statute is properly divisible, the
only remaining question is whether the district
court properly determined that a wviolation of
subsection (a)(1) constituted a violent felony. A
review of similar determinations by this and
other Circuits answers that question in the af-
firmative. For example, this Court’s recent deci-
sion 1in United States v. Baker, 665 F.3d 51, 56
(2d Cir. 2012), analyzed an affirmative escape
from a local lock-up. In applying the test set
forth in Begay, 553 U.S. at 143, this Court held
that affirmative escapes from the custody of a
law enforcement officers “present a risk of vio-
lent confrontation at least as great as that of
burglary,” reasoning that while a homeowner
may not be at home, or decline to confront a bur-
glar, law enforcement officers have a duty to
“confront and challenge inmates escaping from
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confinement, increasing the likelihood of a vio-
lent encounter.” That rationale accords with
Sykes, in which the Supreme Court held that ve-
hicular flight was an ACC predicate because an
“attempt to elude capture is a direct challenge to
an officer’s authority. It is a provocative and
dangerous act that dares, and in a typical case
requires, the officer to give chase.” Sykes, 131 S.
Ct. at 2273.

Although this Court has not had an oppor-
tunity to determine specifically whether a custo-
dial courthouse-escape presents the same poten-
tial risk of physical injury posed by enumerated
crimes like burglary, other circuits have. In
United States v. Koufos, 666 F.3d 1243 (8th Cir.
2011), cert. denied, 132 S. Ct. 2787 (2012), for
example, the Court found that, in escaping from
a courthouse during his arraignment, the de-
fendant committed a “willful act . . . in a pur-
poseful manner . . . more provocative than a
burglary.” 666 F.3d at 1252. That rationale
should apply equally here, where Mills was in
secure custody — that is, he was shackled — at
the time of his courthouse appearance. His es-
cape from that custody necessarily required law
enforcement pursuit, thus inviting the potential
for injury described in Sykes. For that reason,
Mills’s custodial escape from the courthouse
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amounts to a crime of violence under § 924(e)’s
residual clause.?

3. Imposition of ACCA’s mandatory-
minimum sentence was not uncon-
stitutional in this case.

Finally, Mills claims that the application of
the mandatory minimum 180-month penalty
under 18 U.S.C. § 924(e) to him was unconstitu-
tional because the severity of the sentence is
disproportionate to his relative youth and crimi-
nal career. Though the Eighth Amendment rec-
ognizes a narrow proportionality principle,
Harmelin v. Michigan, 501 U.S. 957, 1001, 111
(1991) (Kennedy, J. concurring), this Court and
other Circuits that have previously addressed
whether a mandatory minimum sentence under
§ 924(e) i1s grossly disproportionate have uni-
formly held that the statute’s penalties do not
violate the Eighth Amendment. See United
States v. Bullock, 550 F.3d 247, 252 (2d Cir.
2008) (holding that fifteen-year sentence was not
“orossly disproportionate” for felon-in-possession
of ammunition offense where defendant had
three prior robbery convictions); United States v.

® The Court need not reach the issue of whether cus-
todial escape under § 53a-171 counts as a violent fel-
ony provided it agrees with the government’s argu-
ment that it was not plain error for the district court
to conclude that Mills was an ACC based on his two
narcotics convictions and at least one of his assault
convictions.
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Gamble, 388 F.3d 74, 75-77 (2d Cir. 2004) (up-
holding 216-month sentence for defendant who
possessed small quantity of crack cocaine and six
rounds of ammunition because “the Supreme
Court has long recognized the propriety under
the Eighth Amendment of subjecting recidivists
to enhanced penalties.”); United States v. Mitch-
ell, 932 F.2d 1027, 1028-29 (2d Cir. 1991) (up-
holding ACC sentence for defendant who had
three prior burglary convictions); see also United
States v. Moore, 643 F.3d 451, 456 (6th Cir.
2011); United States v. Reynolds, 215 F.3d 1210,
1214 (11th Cir. 2000); United States v. Cardoza,
129 F.3d 6, 18 (1st Cir. 1997); United States v.
Presley, 52 F.3d 64, 68 (4th Cir.1995); United
States v. Hayes, 919 F.2d 1262, 1266 (7th Cir.
1990); United States v. Baker, 850 F.2d 1365,
1372 (9th Cir. 1988). Mills has failed to cite to
any decision that has found a mandatory-
minimum sentence under the ACCA violates the
Eighth Amendment’s proportionality principle,
and the facts of this case do not suggest a consti-
tutional infirmity. As set forth above, Mills has
an extensive criminal history which includes
three separate convictions for sale of narcotics,
two separate convictions for assault of a police
officer, one conviction for escape from custody,
five different ACC qualifiers and multiple in-
stances of committing crimes while on court su-
pervision. The fact that he was subjected to en-
hanced penalties as a recidivist was certainly
reasonable and not at all grossly disproportion-
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ate in light of his offense conduct and criminal
record.
Conclusion

For the reasons set forth above, this appeal
lacks merit, and this Court should affirm Mills’s
judgment of conviction.

Dated: June 4, 2013
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ADDENDUM



18 U.S.C. § 924. Penalties

k%

(e)(1) In the case of a person who violates sec-
tion 922(g) of this title and has three previous
convictions by any court referred to in section
922(g2)(1) of this title for a violent felony or a se-
rious drug offense, or both, committed on occa-
sions different from one another, such person
shall be fined under this title and imprisoned
not less than fifteen years, and, notwithstanding
any other provision of law, the court shall not
suspend the sentence of, or grant a probationary
sentence to, such person with respect to the con-
viction under section 922(g).

(2) As used in this subsection--

(A) the term “serious drug offense” means--

(i) an offense under the Controlled Sub-
stances Act (21 U.S.C. 801 et seq.), the
Controlled Substances Import and Export
Act (21 U.S.C. 951 et seq.), or chapter 705
of title 46, for which a maximum term of
imprisonment of ten years or more is pre-
scribed by law; or

(ii) an offense under State law, involving
manufacturing, distributing, or possessing
with intent to manufacture or distribute, a
controlled substance (as defined in section


https://web2.westlaw.com/find/default.wl?mt=ParalegalPrac&db=1000546&docname=18USCAS922&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1858077&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=F3C66E9B&referenceposition=SP%3b4d690000c9482&rs=WLW13.04
https://web2.westlaw.com/find/default.wl?mt=ParalegalPrac&db=1000546&docname=18USCAS922&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1858077&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=F3C66E9B&referenceposition=SP%3b4d690000c9482&rs=WLW13.04
https://web2.westlaw.com/find/default.wl?mt=ParalegalPrac&db=1000546&docname=21USCAS801&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1858077&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=64190466&rs=WLW13.04
https://web2.westlaw.com/find/default.wl?mt=ParalegalPrac&db=1000546&docname=21USCAS951&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1858077&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=64190466&rs=WLW13.04

102 of the Controlled Substances Act (21
U.S.C. 802)), for which a maximum term of
imprisonment of ten years or more is pre-
scribed by law;

(B) the term “violent felony” means any crime
punishable by imprisonment for a term ex-
ceeding one year, or any act of juvenile delin-
quency involving the use or carrying of a fire-
arm, knife, or destructive device that would be
punishable by imprisonment for such term if
committed by an adult, that--

(i) has as an element the use, attempted
use, or threatened use of physical force
gainst the person of another; or

(ii) is burglary, arson, or extortion, involves
use of explosives, or otherwise involves
conduct that presents a serious potential
risk of physical injury to another; and

(C) the term “conviction” includes a finding
that a person has committed an act of juvenile
delinquency involving a violent felony.

* % %
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