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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________ %
UNITED STATES OF AMERICA,
v. - | " 09 CR 700 (AKH)
DAVID FRIEHLING, | |
Defendant.
e xt

New York, N.Y.
November 3, 2009
10:30 a.m.

Before:
EON. ALVIN XK. HELLERSTEIN,

District Judge

APPEARANCES

PREET BHARARA
United States Attorney for the
Southern District of New York
LISA BARONI :
MARC LITT ’
Agpsistant United States Attorneys

!

. ANDREW M. LANKLER

Attorney for Defendant Friehling
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(Case called)

MS. BARONI: Good morning, your Honor .

Lisa Baroni, for the government,

With me at counsel table is a Marc Litt from the U.S.
Attorne?‘s Office, Special Ageﬁt Denice Laﬁond from the
InternallRevenue Serﬁicé, Special Agent Patrick Duffy.from Ehe,
FBI and a Pretrial Services officer just arrived, Margaret
Smusz.

THE COURT:_ Good morning, all.

ﬁR. LANKLER: CGood morniﬁg, your Honor.

I am Andrew Lénkler. I'répresent David Friehling.

THE COURT: Good to see, Mr. Lankler. |

Géod morning, Mr. Friehling.

T understand, Mr. Friehling, that you waht to change
your plea of not guilty to the indictﬁent'to a plea of Quilty
to a se&@ral‘coant information; is that éoxredt?

THE DEFENDANT: Yes.

THE COURT: We have to go through several stéps.
First, Ms..Sonés will arraign you and you will plead to the
information. Then we'll put you under ocath and then I have to
ask you a number of @uestions under oath so you have to tell me
the truth, the whole trxuth and nothing but the truth. If you
fail teo do ﬁhat you expose yourself to additional é@nalties.

I have to make suxé that what‘ybu are doing is
voluntary. If you.know what you are doing and no bne;s

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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promised you ahyﬁhing, no one's threatened you in any way, what
you are doing is because you want to do it and this is after
yvou received your advice from Mr. Lankler and you are satisfied
that you tell me you ar satisfied with your services. Th@n‘
give through the-constitutional rights that you have in @V@ry
matter a defendant has for a speedy and publié triél. I need
to make sure even though I'm sure that Mr . Lankler's covered
that thoroughly that you understénd'your rights that you are
giving up. And lastly you will tell me what you did to make
you gullty becausgse I have to find that there is an independent
basis in fact to sustain a plealand_I have no interests in
having a man who is innocent plead guilty to a c¢rime.

So we go through all of that and you have to tell me.
the truth, the whole truth and nothing but the truth. Do you
gnderstand?r

THE DEFENDANT: Yes, I do.

THE COURT: Do yoﬁ wish me to proceed in this fashion?

THE DEFENDANT: Yes, your Honor.

| THE COURT: First we'll arraign you to.the
information.

COURTROOM DEPUT?; Please rige. You are David
Friehling.

THE DEFENDANT: Yes, I am.

COURTRCOM DEPUTY: Have you signed this waiver eVer
indictment?

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300 :
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THE DEFENDANT: ?es, I have.

COURTROCM DEPUTY: Before yéu signed it dié you
discuss it with your attorney? |

THE DEFENDANT: 'fes, I did.

COURTROOM DEPUTY: Did he explain it ﬁo you?

THE DEFENDANT: Yes, he did.

COURTROOM DEPUTY : Do you undersﬁand you are under no
obligation to waive indictment?

THE DEFENDA&T: Yes, I do.

COU?TROOM DEPUTY: Do you understand that if you do
not waive indictmegt if the government'wants to prosecute you
they will have to present this case to a grand jury which may
or may not .indict you?

THE DEFENDANT: Yes, I do.

COURTROOM DEPUTY: . Do you realize that by signing this

waiver of indictment you have given.up your right to have this

case presented to a grand jury?
THE DEFENDANT: Yes,

COURTROOM DEPUTY: Do you understand what a grand jury

is?

THE DEFENDANT: Yes.

COURTROOM DEPUTY: Have you seen a copy of the
information? | | 4

THE DEFENDANT: Yes.

COURTROOM DEPUTY: Would you like me to read it to

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300.
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you?

THE DEFENDANT: No.

COURTROOM DEPUTY: How do you plead?

THE DEFENDANT: Guilty.

THE COURT: All right. Before I caﬁ accept that plea
we have to go through a number of different factors. We‘li'put
that at rest for a few minutés and we'll examine you.

Now Ms.Jones is going to put you ﬁnder oath.

(Defendant David Friehling sworh)

COURTROOM DEPUTY: Please, state you full name fo the
record.

THE DEFENDANT: David Gary Friehling.

' THE COURT: How éld are you, Mr. Friehling?

THE DEFENDANT: 49.

THE COURT: Where were yéu born?

THE DEFENDANT: Miami Beach Florida.

THE COURT: Where did you receive your education? How
far did you go, Ehrough college?
| THE DEFENDANT: Through graduate school.

THE COURT: What college did you go to?

THE DEFENDANT: Cornell Univefsity.

THE COURT: And‘which part of Cornell?

THE DEFENDANT: School of Industrial and Labor
Reiatioﬁs. |
THE COURT: When did you xecéivé your degree?

SOUTHERN DISTRICT REPORTERS, P.C.
: {212) 805-0300
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DEFENDANT: May of 1981. .

COURT: Was it a degree of Bachelor of Arts ox a

Bachelor of Science?

THE

DEFENDANT: Bachelor of Science in Industrial and

Labor Relations.

{

THE COURT: Then you say you went on to graduate
school?

THE DEFENDANT: Yeé.

‘TﬁE COURT: Where did, do you work?

THE DEFENDANT: Baruch College of New York City.

TﬁE COURT: Received a Masters in Business
Administration?

THE DEFENDANTQ_ I never received my degree. I went

for my MBA in accounting.

THE

THE

THE

THE

THE

THE

THEE

THE

THE
CPA?

THE

COURT: How many vears did you go?

DEFENDANT: Approximately two and a half.
COURT: Then did you také the test fbrla CPA?
DEFENDANT: Yes, I took --

COURT: Pass the test?

DEFENDANT: Yes, I did.

COURT: When did you receive the certificate?
DEFENDANT: July of 1987.

COURT: That was a certificate Lo practice as a

DEFENDANT: Yes.

SOUTHERN DISTRICT REPORTERS, P.C.
(212} 805-03C0
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COURT: In New York state?
DEFENDANT : Yes.

COURT: Tell me about a little bit about your

personal life. Are you married?

THE
THE
THE

| THE
THE
THE
THE
THE
THE

THE

THE'

THE
THE
THE
THH
TEE
THE

THE

THE

THE

THE

DEFENDANT: Yes, I am.

COURT: .How long?

DEFENDANT: 27 years this past August 29.
COURT: Any children?

DﬁFENDANT: Yeg, three.

COURT: How many?

DEFENDANT: Three.

COURT: How old are they?

DEFENDANT : 24; 20 and 17.

COURT: What do they do?

DEFENDANT: My older son is a actor in California.

COURT: He is a what?

DEFENDANT: An actor.

COURT: Did he go to college?

DEFENDANf: Yes, he did. North Univérsity.
COURT: School of Theater Arts?

DEFENDANT: Yes.

COURT: And the 20 year old?

DEFENDANT: He is a juﬁior at Duke University.
COURT: What is he studying?

DEFENDANT: Premed.

SOUTHERN DISTRICT REPORTERS, P.C.
(212} 805-0300




10

11

12

13

14,

- 15

16

17

18

19

20
21
22
23
24

25

SC3AAFRIP

Plea

THE COURT: A4nd the 17 vyear old?
THE DEFENDANT: She is a genior in high school.
THE COURT: Where does she go to high school?

THE DEFENDANT: Clarkstown North High School in New

City, New York.

‘Service.

THE COURT: Does your wife work? -
THE DEFENDANT: Yes, she does.

THE COURT: What does she do?

THE DEFENDANT: Account manager for the New York Blood

THE COURT: I_ﬁisséd-th@ company .
THE DEFENDANT: New York Blood Service.
THE COURT: What is that?

TEE DEFENDANT: New York Blood Service.

THE COURT: Coming in to today, Mr. Friehling, have

véu had any medicine or alcohol or narcotics that could blur

your thinking?

with Mr.

THE DEFENDANT: No.

THE COURT: Are you ¢l@ar minded?

THE DEFENDANT: Yes.

THE COURT: Have you discussed the case thoroughly
Lankler? |

THE DEFENDANT: Yes, I have.

THE COURT: And his staff?

THE DEFENDANT: Yes. |

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: Have you told them everything that you
know about your case? |

THE DEFﬁNDANT:‘ Yes.

THE COURT: Have you held any information away from
him? |

THE DEFENDANT: No.

THE COURT: Are you satisfied about the advise he is
giving? |
| THE DEFENDANT: Yes.

THE COURT: Are you offering to plead guilty because
yoa think that's the best think thing for you in this |
circumstances?

TﬁE DEFENDANT: Yes.

THE COURT: Your own decision, yoﬁr voluntary act?

THE DEFENDANT:.VYeS. |

COURTROOM DEPUTY: Has anyone threateﬁed you in any.
way to cause to make this decision?. |

THE DEFENDANT: No.

COURTROOM DE?UTY: Has aﬁyone promised.anything to
lmake this decision?

THE DEFENDANT : NQ.

.COURTROOM DEPUTY: You are déing it because yoﬁ think
that's what you want to do?

THE DEFENDANT: Yes.

COURTROOM DEPUTY: Let me discuss your constitutional

. SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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rights. Do you understand that you have a right to a speedy
and public trial? |

THE DEFENDANT: Yes.

COURTROOM DEPﬁTY: That you are entitled to have a
presumption of innoc?nce?

THE DEFENDANT: Yes.

- COURTROOM DEPUTY: As the case with every citizen of

the United States?

THE DEFENDANT: Yes.

COURTROCM DEPUTY: That means that you can be found
guilty‘of any crime'unléss the crime is charged and-préved'
beyond a reasonable dgubt to the satisfaéfibﬁ of a unanimous -
fury?

THE-DEFENDANT: Yes.

COURTROCM DEPUTY: That your entitled to an.attornéy.
to guide you and represent you in every‘step of these c¢riminal
proceedings? : -

'THE DEFENDANT: Yes.

COURTROOM DEPUTY;' If'you cannct afford a lawyer the
government will provide a lawyer free of charge; you are aware
of that? |

tOTHE DEFENDANT: Yes.

COURTROOM DEPUTY: And alonekor through the laWyex you

can confront every witness against you and cross examine that

witness and reguire any witness having favorable information to

SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-03C0
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come to the trial and testify whether that witness wishes to do
S0 or not?

THE  DEFENDANT: Yes.

COﬁRTROOM DEPUTY: Do you understand alsoc that you
would have the right to t@étify if you wished to testify but if
you didn‘p wish to you wouldn't have to andlﬁo inference could.
be drawn against you?

THE DEFENDANT : Yest

COURTROOM DEPUTY: But by pléading guilty vou waive

these rights and you give me the authority to sentence you the

- game way I could if the jury brought in a verdict of‘guilty

against you?

THE DEFENDANT: Yes.

COURTROOM DEPUTY: You are pleading guilty to the
knowledge of all of those rights that you are waiving?

THE DEFENDANT: Yes, I am. |

COURTROOM DEPUTY: Now, Ms. Baroni, I have a letter
agreément that is béfore me of six péges.;

MS. BARONI: Yes, your Honor. I have the execuﬁ@d
for} you Honor.

THE COURT: May I éee the executea copy. We'll mark
513 these pages with the executed copy as Coqrt.Exhibit 1.

(Pause}r

-THE- COURT: I am lookihg aﬁ the 6th page bf the
original; is ﬁhat youf signature on this, Mr. Friehling?

SOUTHERN DISTRICT REPORTERS, P,C.
(212) 805-0300
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| THE DEFENDANT: Yes, it is.

COURTROOM DEPUTY: Mr. Lankler, is that yours?

MR. LANKLER: Yes, it is, your Honor.

COURTROOM DEPUTY: Both Signed November 2.

MR. LANKLER: We sigﬁ@d them last night, judge. Last
night was the 2nd. |

THE COURT: Today is the 3rd. Ms. Baroni, I am
retufning thig to you;-please, and I'11 work with the copy.

Ms. Baroni, will you summarize the several counts of
the information to which Mr. Friehling will be pleading.

MS. BARONI: Yes, your Honor.

Count One of the superseding information charges the
defendant with securitiles Fraud. |

Count Two of the superseding informatioﬁ charges him
with investment.advisor fraud. |

Counts Thiee through 8ix charge making false filings
with the Securities and Exchange Cbmmission.

Counts Seve#, Eight and ﬁine charge the defendant with
obgtructing or impeding the administration of the Internal
Revenue laws.

THE COGRT& Would you tell Mr. Friehling and me what
it‘islthat the.gdvernment has té prove if the case went to
trial on each of those counts.

MS., BARONT: The elements of .the offenseg, your Honor?

THE COURT: Yes.

SOUTHERN DISTRICT REPORTERS, P.C.
{212) 805-0300
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MS. BARONI: Sure. With respect to Count One,
gecurities fraud, in order to prove this crime the government
would have to establish the following elements beyond a
reasonabie doubt:

First, that in connection with the purchase or sale of

" a security the defendant did any one or more of the following:

Employed a device scheme or artifice to defraud or

-made an untrue statement of material fact or omitted to state a

material fact which made what was said under the circumstances
misleadiﬁg, or engaged in an act, practice or course of
business that operated or would operate as a fraud or deceit
upon the purchaser or a seller.

Second, that‘the d@f@ndant acted knowingly, willfully
or with the intent to defraud.

And third, that the defendént knowingly used or caused
to be used any meané or instrumeﬁts Of transportation or
communication in interstate commerce or the use of the mails in
furtherance of the frauduiént conduct .

And the government can also prove thisg through alding
and abetting liability, your Honor.

With respect to Count Twp --

THE COURT: In other words,‘the govérnment can prove
Mr. Friehling's guilt either as a principal or as a person who
aided_and abetted a pzincipai. ’ |

MS. BARONI: That right, judge.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300C
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With respect to Count Two, investment advisor fraud;
in order to.prove_this crime tﬁe governmeﬁt must showrbeyond a
reasonable doubt the following four essentiallelements,' First,
that the defendant -- this also could be pxoveh through aiding
and abetting liability -~ that there was an investment"advisor,
that either the defen&ant wag investment advisor ar aided and
abetted an investment advisor. |

Second, that the defendant either émployéd a deVice,
scheme or artifice to defraud clients or‘perspective clients,
that the defendant engaged in a transactioﬁ, practice or course
of business which operated as a fraud and deceit upon thosé
clients anduperspective clients or thét the defendant engaged
in an act, practice or course of business that.was fﬁaudulent,
deceptive and manipulative.

Third, that the defendant devised or participated in

such alleged device, scheme or artifice to defraud or engaged

~in such alleged transaction, practice or course of business

knowingiy, willfully and with the intent to defraud.

Forth thatlthe defendant employed such alleged device,
scheme or artifice tQ defraud or engaged in ‘such aiieged.
ﬁransaction, practicé or course of business by use of‘the'méils
or other instrumentality of interstate7coﬁmerce.

With respect to Counts Three through Six, making false
filings with the Securities and Exchange Commission, the
government'to prove this‘offense would have to prove beyoﬁd é

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300 '
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reasonable doubt the following four elém@nts:

lThat the defendant was réquired to file an
application/ report-or_document with ﬁhe SEC under the
S@¢urities Exchange Act of 1934 and the rﬁles and regulationg
there under.

Second, that the application report or document filed
with the SEC contained false or misleading statements. -

Third, that-thé false or misleading statém@ﬁts wefe
material.

Fourth'that the defendant acted knowingly and
willfully. | |

' THE COURT: Again, this can be proved either as a

principal or by aiding and abetting?

MS. BARONI: Yes, your Honor.

THE COURT: And finally with respect to Count Seven

- through Nine which chargéS‘the defendant with obstructing or

. impeding the administration of the Internal Reveriue laws, to

prove this offense the government would have to show.beyond a
feasonabl@_doubt first, that the defendant acted or endeavored
corruptly, acted with corrupt intent.

And second, that the defendant acted to obstruct or
impede the adminigtration of the Internal Revenue léws;
| THE COURT: Now, with‘regard to aiding and abetting --
don't sit down yet, Ms. Baroni -~ with regard to aiding and |
abet what is it that the government has to prove in each

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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instance? I can help you. I think there has to have been

substantial help given by the defendant with knowledge that he
was giving the help to assist another in committing a

particular crime and investing enough interest in that as to

make it his own.

MS. BARONI: Right, your Honor. Under' the statute we

would have to prove beyond a reasonable doubt that he aided,

~abetted, counseled, commanded, induced or procured the

commission of a crime.

THE COURT: It's not just helping. It's helping with
the intent that he ig helping another commit a particular crime
and in such a way is not being indifferent to it but making his
own.in interest in his part to assist.

MS. BARONI: rThat's right.

THE COURT: That in each of the Counts One, Two, Three

through Six, Seven through Nine charges Mr. Friehling as a

principal; is that zight?

‘MS. BARONT: That'é right, judge.

THE COURT: Okay. And if you prove aiding and
abetting -- you are still not finished Ms. Baroni. -You'll sit
tonight. And if you prove aiding and abetting it's the same
for purposes of sentencing as. if you were to prove the
principal itself.

MS. BARONI: That's right, your Honor. Th@'statutofy

- maximums are the same.

SOUTHERN DISTRICT REPORTERS,_P.C.
{(212) 805-0300
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THE COU?T: Now, let's discuss the statutory maximum
with regafd to each of these counts. |

MS. BARONI: Yes, judge. With'xespect to Count One;‘
the securities fraud count, the maximum penalties are 20 years

imprisonment, three years supervised release, a fine of the

~greatest of five million dollars or twice the gross gain or

loss from the offenée, a mandatory $100 special assessment and
restitution. With réspect to --

THE COURT: And with regard to supervised release in
that count and otherg, there are conditions that come with it.
A violatién of the condition leads to a hearing and if
appropriate the judge can sentence among other things the
defendant to jail even tbough he has finished hisljail term.

MS. BARONI: - That's right,-yout Honor.

THE COURT: All right.

MS. BARONI: With respect to Count Two, investment
advisor fraud, the maximum penaities are five yearé
imprisénﬁent, three yéérs supervigsed release, a fine of the
greatest of $10,000 or.twice the gross gain or loss from the
offense, a mandatory $100 special assessmeﬁt and reséitution.

With respect to Counts Three through Six, makiﬁg a
false filingé With th@ Securities and Exchange Commission, each
count carries a maximum penalty of 20 years imprisonment, three
years supervised reiéase, a fine of the graatest of SS,OOQ,OOO
or twice.the grose gain or loss from the offense, a man&atoxy

SOUTHERN DISTRICT REPORTERS, 2.C.
(212) 805-0300
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$100‘special assessment on each count and restitution.

| Finally, with respect to Counts Seven, Eight ad Niné,

‘the obstructing or impeding the administration of the Internal

Revenue laws, each count, the maximum penalties for each count

are three years imprisonment, one year supervised release, a

fine of the greatest of $250,00G or twice the gross gain or
loss, a mandatory $100 special assesSment on each count and
restitutibn. |

And also with respect to Count One, your Honor, that
the securities fraud coﬁnt alsolrequirés a.foffeituxe which is
alleged. |

THE COURT: IS thé forf@iture.only relevaﬁt to the
gecurities fraud count?

MS. BARON?: Yeg, your Honor..

' THE COURT: You haven't mentioned forfeiture before.

Doeg the government have fgnds that have been forfeited or the
claihs to be forfeited?

MS. BARONI: Yes, ydur Honor. . We would ask that your
Honor allocute the defendant on the.forfeiture count just s0
that he admits it. And the government énticipates providing to
the Courﬁ iﬁ short orderx afﬁer today's appearance preliminafy
order of forfeiture and a stipulation and order of
ihterlocutory sale of the defendant's properties.

THE COURT: And what are those‘pfoperties?

MS. BARONTI: Two-éieces of real estate, your anor(

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: Dd.youlhavetthe value estimates?

MS. BARONI: No, the government doesn't have the value
at this time, your Honor. - |

THE COURT: All right. With reéard to this punishment
that youqve xead'oﬁt the Court has discretion in many instances
and under various guidélines to senteﬁce on a concurrent basis
o consecutive baéis, meaning, that the sentences under each
count can be given at the same time £o be served of theylcan be
added.

- MS8. BARONI: That's right; aAnd the.statutory méximum'
total of incarceration that could be imposed on the defendant
if they all were consecutive would be 114 years imprisonment
but your Honor has the diScretion as you said.

_THE COURf: Under various considerations and
guldelines. |

Ms..Baroni. Thank you very much. You can be séated.

Mr.'inehEingf there's a number of points I wantéd-to
make you are.awaré_of. I'varnot_studied thése andlz don't know
to what extent I would find consideratioﬁs.for séntencing in
other ways but I can sentence.up to the statutory maximum. If
you becdme dis&ppointed inlwhat I do when I sentence of in any
other respect, once I accept ?oﬁr plea of guilty you.are bognd
by it. You will not be able to withdraw it just because you .
are disappointed in what I de. Do you understaﬂd?

THE DEFENDANT: Ygas .

SOUTHERN DISTRICT REPORTERS, P.C.
{212) 805-0300
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<

THE COURT: I don't know what I'm going to do at
sentence and that will be an exercise in itself. So if I dom’t
know what it is I am going to do, no one can tell you whaﬁ‘I am
going to do. 'Aﬁd any estimates of what I can do is falée.
because I have ﬁot-thought about it at all. Are you aware that
I have this ability and power to sentence you under the iaw as
I think appropriaté at the time of sentencing.

"THE DEFENDANT: Yes,‘I do.

THE COURT: To the extent you are disappointed in what
I do will not be a basis for withdrawing from your guilty.ﬁlea
once I accept it. Are you aware of that?

THE DEFENDANT: Yes.

THE COURT: Ali right. Is_there another agréement,

Ms . Barbni,‘that I should be considering ﬁoday aé well?

MS. BARONI: Your Honor, the oniy agreement is the
agr@ement that we handed up to your Honor déted November 3rd
the plea agreément;

THE COURT: That's the one that was signeﬂ?

.MS. BARONI: Yes. »

THE COURT: All right. Have you discussed it with
Mr. Lankler, this plea égreement?

THE @EFENDANT: Yeg, I have.

THE COURT: Have you gone over it wvery thoroughly?

TEE DEFENDANT: Yeg, I have.

THE COURT; Do ?ou understandlﬁhat you have an

SOUTHERN DISTRICT REPORTERS, P.C.
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obligation expressed on page three of this letter truthfuily‘
and completely-to disclose all information with respect to your
activiﬁies and the acﬁivities of othars that yéu know are aware
of concerning all matters about which the U.S. Attorney's'
Office and a live investigating officer‘s_inquire éf you'and

that this information can be used for any purpose; you are

aware of that?

THE DEFENDANT: Yes, ‘sir.

THE COURT: You promise to cooperate fully with the
Office of the US Attorﬁeys, the Federal Bureau of
Investigation, the Internal Revenue Service and any other law
enforcement agency designated by the U.S. Attorn@y’s Office of
the Southern District of New Yoxk?

THE DEFENDANT: Yes, I have.

THE.COURT: -You promise to attend all meetings at
which the U.S. Attofney's foice_requests your présence?

THE DEFENDANT: Yes.

THE COURT: To providé to the office upon reguest any‘
document, record or other.tangibie evidence relating to matters
about which the U.S. Attofney's Office or any other designated:
law enforcement agency require of you?

THE DEFENDANT: Yes.

THE COURT: You t@sﬁified'truthful before a grand jury
and at any trial and any other court proceeding with respect to
any matters about»Which the U.S. Attorney's Office may reguest

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 8065-0300
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further testimony?

THE DEFENDANT: Yes.

THE CQURT: And to bring to‘the office of the U.S.
Attorney all crimes that you have comﬁitted and all
administrative civil or criminal proceedings investigations or
prosecutions, prosecutions in wﬂich you have been a subjéct, a
tafget, a party or a witneés?'

THE DEFENDANT: Yes.

THE COURT: You promised that you will commit no
further crimes what ever, right?

THE DEFENDANT: Yes.

THE COURT: And that you will provide notice to'the
U.S. Attofn@y’s Office prior to discussing the.copduct covered
by the information in each of its nine counts-with'anfone other
tﬁan the U.8. Attorney's Office, law enforcement agencies
designated by the U.S. Attorney's Office and your own attorney?

THE DEFENDANT: Yes.

- THE COURYT: The ﬁext paragraph at the bottom of page
three going onto page four provides that if you fully complied
with all of the obligations on your part to be performed updex
this agreement you will nbt be further prosécut@d criﬁinally by
the Office of the U;S. Attorney of the Southern District of New
York'and with réspect.to the_partiéﬂlar tax offenses in the
infoﬁmation the Tax Division Department of Justié@ and
Departménﬁ of Justice for. crimes that are specified in this

© SOUTHERN DISTRICT REPORTERS, P.C.
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letter?

THE DEFENDANT: Yes.

THE COURT: Do you understand thezagreement does not
bind any federal,.state or local proéeéuting authority ch@f
than the U.S. Attorney's Office for the Southern‘ﬁistfict of
New York and to the extent mentioned, the tax division and the
Department of Justice?

THE DEFENDANT: Yes.

THE COURT: In the middle of page four you expressed

the understanding which we've just discussed that the sentence

‘that will eventually be imposed is within the sole discretion

of the judge of the court,.@ither myself or some other judge;
you uﬁderstand that? |

THE DEFENDANT: Yes.

THE COURT: And the U.S. Attorney's Office does not

make any promise and can't any make any promise or

. representation as to what sentence the Court will give.

THE DEFENDANT: Yes.

THE COURT: And thaﬁ it will not r@commend é specific.
sentence to the Court.

TQE DEFENDANT: Yes.

 THE COURT: But it will inform the Court of your
cddperétion._

THE DEFENDANT: Yes.

THE COGRT:. And if all.goes well and according to

SOUTHERN DISTRICT REPORTERS, P.C.
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understanding write a létter to me undér-Sectiom 5K1.1 of the
gsentencing guidelines. |

THE DEFENDANT: Yes.

THE COURT: Is it your ugderstanding that under such a
letter you will want some specia1 cdnside£ation from me or
another judge with régard to your sentence? |

THE.DEFENDANT: Yes.

THE COURT: - You are awa:e; however, that you could be
digappointed. ?he goveﬁnﬁentrmay feel that you are not
cooperating sufficiently.and-refuse to write the letter?

~ THE DEFENDANT: Yes.
THE COURT: Do you understand that?
THE ﬁEFENDANT:. Yes.

THE COURT: The letter will be written only if you

~comply in the government's opinion with all the conditions

"expressed in this document.

THE DEFENDANT: Yes.

THE COURT: BEven if the goveznmént doesn't write ité
letter you've comﬁitted yourself to a plea of guilty. You
cannot withdraw. You understand that?

THE DEFENDANT: Yes;

THE COURT: On page 5 the letter provides a commitment
on your part_not‘to commit any fuxﬁher crimes, not to testify
falsely, incompletely and or any misleading information and not
to give information to the government that is false, incomplete

SOUTHERN DISTRICT REEORTERS, p.C.
(212) 805-0300
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or migleading. You.afe aware of fhat?

TﬁE DEFE&DANT: YQS, I am.

THE COURT: And that if you violate you willlnot be
abie to get a 5K1 letter.

| THE DEFENDANT:. Yeg, sir.

THE COURT: As I said before, when it comes to
sentence I will be looking at the seﬁteﬁcing guidelines. I
will be looking at éonsideratioms of a more general nature
having to do with what is just punishment. And to the extent

of your éooperation I will be locking at the extent of vyour

cooperation and devising a just sentence for you; you

" understand that?

THE DEFENDANT: Yes, I do.

' THE COURT: 2nd since I've not studied any of this, I
don't know what I am going to do, how I will sentenée you;. Ag’
I saidibeque, even if you are disappointed in whaﬁ-I do you
wiii.not be able to withdraw frém your guiltf plea.

THE DEFENDANT: Yés.
THE COURT: Ms. Baroni, tell us how -- you are back on

your feet -- how you are going to prove all of these nine

‘different offenses and the forfeiture.

MS. BARONE : :YeSf youi Honor.

If this gése had gone to trial the government would
prove through‘testimoﬁy and docdumentary eﬁidence beyoﬁd a
reasonable doubt all of the factors.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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COURT: All of the facts set forth in the

superseding information.

MS.

with respect

BARONI: Specifically, the government would prove

to the first s=six coumts‘that beginning as early,

at least as early as 1991 from 2008, that Mr. Friehling was a

license certified public accountant, that he was a sole

practitioner
THE
MS.
THE
MS.
THE
THE
S

the firﬁ but
THE
THE
THE

him?
THE
THE
THE

MS.

at Friehling and Horowitz, CPAs.

‘COURT: For that period of time?

BARONI: Yes, your Honor?

COURT: 17 years{.practiced alone?

BARONI: Yes, your Honor,

COURT:. No staff?

DEFENDANT: No.

BARCONI: ©No staff. His faﬁher—iﬁ—law had started
he took it over when his father-in-law r@tired.
COURT: When did his father-in-law retired?
DEFENDANT: Formally retired in 1998..

COURT: 8o the first seven years you worked with

DEFENDANT : Yes.
COURT: Then alone?
DEFENDANT: Yes.

BARONI: The government would further proVe that

Friehling and Horowitz was an accounting firm that was retained

by Bernard L.

Madoff Investment Securities to audit its

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

11

12,

13
14
15
16
17
18

19

20

21

22

23

24

25

27
SCIAAFRIP Plea
financial statements that were filed with the SEC.

THE COURT: Wheﬁ was hé engagéd? When was the firm
engaged by Mr. Madoff? |

MS. BARONI: From at léast 1991 to the present,
actually, even earlier when Mr. Horowitz was at the‘firm.

THE COURT: Throughout that 17 year period?

MS. BARONI: Yes, youf Honor. |

THE CQURT: With yearly engagement letters,

Ms. Baroni?

MS. BARONI: - Yes, your Honor. I don't know abouﬁ
engagemént letters but they were retained every year and paid a
monthly retainer every month throughout those years. Tﬁese‘.
financial statements were filed'with the Securities and
Exchange Commission and were also availlable to clients, your
Honor. And during that. time Mr. Friehling, the governmeﬁt
would prove beyond a reasonable doubt, that Mr. Friehling did
not conduct a meaﬁiﬁgful audit of Bernard I. Madoff Investment
Securities, that his éudits were not.perfOrmed'in accordance
with the required standards which are GAAP anhd GAAS. |

THE COURT: GRAS is a shortening term for the
Generally Accepted Auditing Standard and GAAP is a shortening
for Generally Accepted Acéounting Pfincipals.‘

MS. BARONT: Thaﬁ's right, your Honor.

And that Mr. Friehling merely took the information

‘given to him by Bernard Madoff and others and did not take

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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steps to conduct any independent Vexification of that
information.

THE COURT: In other words, just'put.his own imperator
as an accountant on?financial information given him by
Mr . Madpff.

MS? BARONI : That’s-righﬁ, your Honor.

TﬁE COURT: And expressed an opinion which recited
that‘he had conducted an audit according to golGenerally.
Accepted Auditing Standards and in conformity with Generally
Accepted Accounting Principles.

MS. BARONI: Yes.

THE COURT: And that in the opinion of the accounting
firm of the statement presented fairly the conditions of the
company is that each year end and that the income that was said

to be earned was a true indication of-the operatihg profits of

" that company.

MS. BARONI: That's right, the income and reliability
but it was done on a fiscal year. Also, that the financial

statements certified that he was independent but the government

would prove beydnd a reasonable doubt that Mr. Friehling was

not an independent auditor and that he and his family had
investment.advisory abcéunﬁs at Befﬁard L. Madoff Investment
Securities and those accounts were held in the name of'his wife
and othefs.

THE COURT{ Is there a disclosure of that in the.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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‘accounting statement?

MS. BARONI: No, your Honor.

The government would also prove beyond a reasonable
doubt that Mr. Friehling knew at the time that he cextified .the
fiﬁanbial statements, that they were mateniéily false and that
at the time that they were, that he caused them to be filed
with. Securities and Exchange Commission that he knew that they
were materiaily false |

THE COURT: 8o he a;tuaily knew that the étatements
were false?

MS. BARONI: Yes, your Honor.

'THE'COﬁRT: But neverfheless'gave an dpihion that
stat@d that they were fair and accurate.

MS. BARONI: Right. He knew that he did not perform

. any independent auditing-function.

The governmént wéuld also prove that these criminal
acts were conducﬁed in Manhattan ags well as in'Rocklaﬁd County.

THE COUR?: Both within the South@rn'District of New
York.l

MS. BARONI: That's right, your Honor.

THE COURT: So V@nué is satisfied5

MS. EARONI: Yes. With reépect to Counts Seven
throﬁgh'Niné - | |

THE COURT: So these proofs would show that he aid@d
and ébetted a -device, scheme or artifice Eo defraud, that

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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untrue statements of material facts were being made, that the

business itself was operating as a fraud or a deceit upon’

purchasers and sellers, an& that all this was done willfully,

knowingly and with the intent to defraud and that the mails'and
instruments of transportaticon and communication and interstate
commerce were used.

MS. EARONI: Yes, your Honor. The'financial
statements were filed with the SEC by mail by US mail many of
the vyears.

| THE COURT: ‘Now, we ' re up to the investment advisor
fraud.

MS. BARONI: Yéur Honor, that factual proffer covers
the securities fraud, the investment advisor fraud and the
making false £ilings with £helSEC is ‘all the same.
| THE COURT: Who was the‘invesﬁm@nt'advisor?

MS. BARONI: Mr. Bernard L. Madoff Investment
Securities. |

So the goverﬁm@nt would prove beyond a reasonable
doubt that the defendant knew that.Bernard L. Madoff Investment
Securities was a broker/dealer and also was an investment
advisor. |

THE COURT: 2And were the certified statements used by

Mr. Madoff in a fraudulent way in connection with his

functioning as an investment advisor?

MS. BARONI: In connection with both sides of the

SOUTHERN'DISTREGT REPORTERS, P.C.
(212) 805-0300
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buginegsg, yes, your Honor. They were available to all clients.
| THE COQURT: That takes you ue through Three through
Six because thege financial statem@nté were filed with the SEC
and defendant was aware they were being filed with the SEC.

MS. BARONI: That's right.

THE COURT: He was aware as well that they wefe being
usadlto induﬁe continuing activities and purchase sales by the
customers of Mr. Madoff?s busineéé; is thatlright?

MS. BARONI: Well, yes, your Honor, he knew they were
going to be filed with the SEC and he knew that they were
available to certain clients.upon request.

THE COURT: Ana that they were actuaily -

MS. BARONI: Right.

THE COURT: Now Seven through Nine, this is

obstructing or impeding the administration of the Internal

Revenues laws.

MS.‘BARONI: Yes, your Honor. If this case had gon@ 
trial the government would prove beyond a reasonablerdoubt that
from 1291 through 2008, Mr. Friehling obstructed the
administration of the Internal Revenue laws‘by_assisting in the
preparation of numerous false tax returns including individual
income tax returns which ére forms 1040 as well as --

THE éOURT; _His own?

MS. BARONI: No, your Homor.

THE COURT: Madoff's? Whose tax return?

' SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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MS. BARONI: Numerous individuals, your Honor.

THE COURT: Connected with an?thing in particular?

MS. BARONI: No, your Honor. .As I said; individual
tax returns aé well as tax retuéns for estates and truéts and
that -

THE COURT: In general or in conmection_with any kind
of kind of specific activity? This also focused on the Madoff
activity or things that you are going to prove that
Mr. Friehling did in his own in a general way conducting his
business.

MS. BARONI: They were Mf:_Madoff’s individual tax
ieturns as well as others' individual tax return and trust
returns.

THE COURT: Connected with'Mr. Madoff in some fashion?

MS. BARONI: Just others, ydﬁr Honor. At this time
the govarnmeﬁt will proffer that much.

THE COURT: Okay.

MS. BARONTI: Thé gévernment would also prove_that
these tax retﬁrns‘wére filed with th@.IRS and that
Mr. Friehling acted with corrupt intent when he asgisted in the
preparation and the filing‘of them.

THE COURT: In other words, knowing that they were

~being filed to fool and deceive the TRS.

MS. BARONI: Right.

THE COURT: And to pay a lower tax than that which we

SOUTHERN DISTRICT REPORTERS, P.C.
{212} 805-0300
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fairly do.

MS. BARONI: Right, your Honor.

THE COURT: And thereby placing the purden on
éverybody else.

MS. BARONI: And that, that's right that he acted with
corrupt intent and that he kﬁew the returns were false at the
time that they were filed.

Also, the government would prove venue with respect to
this that‘the criminal-écts relating to these counts occurred
in Manhattan and Rdckland County in the éouthern District of
New York.

THE COURT: Thank you, Msg. Baroni. And do YOu approve

~ this set of fact the acts how? How would you prove it?

MSL BARONI: The tax counts we would prove through
testimony and documentary evidence.

THE COQRT: Mr.‘Laﬁklef, havefyou reviewed the proofs
that Ms. Baroni reéites? |

MR. LANKLER: I have indeed, your Honér.

THE COURT: -Are you satisfied that Ms. Barconi could
prove a prima facie case with respect to each of those nine
counts?

MR. LANKLER: I am, your Honor.

THE COURT: Do you know of any d@fenseé‘that could‘
trump these proofsé | |

| MR. LANKLER: Not beyond a reasonable doubt, your

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10
11
.12
13

14

15

16
17
18
19
20
21
22
N
24

25

34
SC3AAFRIP : Pleal
Honor.
| THE COURT: Mr. Friehling, are you offering to plead

guilty beéause you believe that yoﬁ are, in féct, guilty of
each of thése nine céunts?

THE DEFENDANT: Yes, your Honor.

THE COURT: I am going to ask - you to tell me what you
did ﬁo make you guilty. And I suspect that Mr. Lankler's
helped you prepare a statement.

THE DEFENDANT: I have written a statement with the

aggistance of my attorney.

THE COURT: You may read the statement but I will be
asking you gquestions throughout. Proceed:loudly.

THE QEFENDANT:. My ﬁame ig David Friehling. I appear
before your Honor'today tQ take responsibility for my gonduct
in connection with my fole as‘éhe au@itbr‘of BLMIS and a tax
preparer for Bernard Madoff and others.

J THE COQRT: BLMIS is Short for?

THE DEFENDANT: Bernard L. Madoff investment
Securities.

It is my understanding that I must now detail the
specifics of the‘conduct and I will do so in épﬁnectionrwith
this statement. However, before I begin my'formal allocution T
wish tb make your HoﬁOr aware of several important facts.

Firét and foremost, it is criticai for your Honor to
be aware that at no time was I ever aware that Bernard Madoff

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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wags engaged in a Poﬁzi scheme. .In fact, I placed all of my
savings and ﬁhe,savings of my wife and children with BLMIS. I
also éétablished a bona fide pension fund with BLMIS-into which
I placéd all of my retifement contributgons.‘
I was a member of the‘accounting firm.of Friehling and

Horowitz from 1989 to 2008. Fiiehling and Horowitz was the

“auditor of Bernard L. Madoff Investment Securities. Prior to

my joining ﬁhe firm my father-in-law Jerome Horowitz acted as
the auditor for Bernard L. Madoff Inﬁestment Securities. I
assumed the fesponsibility as auditdr‘of B&MZS:in or around
1991 when my'father—in—law.retirea.
| THE COURT: So it's 1991 that he retiied?
THE DEFENDANT: He didﬁ't fully retire_until'l998. He

flew up and helped me and assisted me in the conduct of the

audit.

THE COURT: Did he do the field work for the audit?.

fTHE DEFENDANT : Yés. Well, the two of us together

would.

THE COURT: Go ahead.
THE DEFENDANT: With the exception of my family

members and some of the Madoff investors that I performed tax

'work for, I never had contact with Madoff investors and never

acted as a feeder for BLMIS, sclicited any investors for BLMIS
or received any compensation from BLMES other than the audit an
tax preparation services I performed.’

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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In what is surely the biggest niistake of my life I
placed my trust in Bernard Madoff. While I am amongst
thousands people who now make the same claim, I wish for your
Honor to understand how I came to make not only this mistake

but also how I came to suspend my judgment in committing crimes

- with which I am charged.

I was -introduced to Bernard Madoff by my
father-in-law. My father-in-law was asked to perform work for
BLMIS in 1963 by his then boss Saul Alpern who is Ruth Madoff's

father. I have known my father-in-law since the summer of 1972

¢

" when his daughter, my future wife and I, first met. We began

to date when we were 14, attended the same college and married
when we were 22. Whén I wags a genior in college I deci&e td I
?ursue a career in aécountihg and received my CPA liqense in
198%.

I am prepared to accept responsibility for my conduct

" and do whatever I must to mitigate the impact it has had. From

the first day that the federal prdsecutors and investigators
were ready to ask me questions I have made may myselflavailable_
and have endeavored to answer every question put fo me

truthfully and fully to the best of my ability. I am here

today first to take resgponsibility for my mistakes and second

~

to apologize to the Madoff victims for the role that I now know

that I played in Bernard Madoff' massive and devastating fraud.

. I am truly sorry for the suffering of all the victims.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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I would also like to apologize once more to my fathef who lost
his retiremeht sayings which is in our family investment
account, to my'children who lost their @ntire.savings which we
had worked so long aﬁd go hard tQ amass for their education and
futures, and most especially to my wife who‘has lost evérything
that we have‘worked for over 27 years of marriag@,'not thé
least of wﬁiéh is our good ﬁame.

Thank you, your.Hondr for the op?oxtunity to address
the Court and to make a public apology to the Madoff wvictims.

I would now like to specmflcally address the detalls of my
conduct.

With respect to the first six counts the information
charging me with securities f;aud; aiding and abetting,
irivestment adviser fraud and making.false filings with the
Securities and Eﬁchangé.Commission, I committed these crimes in
my capacity as an independ@ntléuditor of BLMIS and did so
within thé'SQuthern Diétrict.of New York,'specifically, in
Manhat;éﬁ and Rockland County.

Through my accounting firm Friehling and-Horbwitz I
gerved ag the auditor of BLMIS, a broker/dealer and investment
adviger, as the individual who certlfled that BLMIS financial
statements,AI was obligatédlto maintain independence from BLMIS
and.to audit the books ana records of BLMiS cqnéistent with
generaliy‘accépted‘auditing standards-and genérally accepted
aécounting priﬁcipalé; I was not independent of BLMIS inasmuch

SOUTHERN DISTRICT REPORTERS, P.C.
(212} 805-0300
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ags my entire savings and retif@m@nt account and the savings of
my wife and children were;invested in BLMIS. My investments at
BLMIS exceeded $500,000.

With respect to conduct to conduéting-GAAS and GAAP

compliant audits, instead of following these standards and the

- standards set out by the AICPA of which I was a member, I did

not conduct independent verificatioh of‘BLMIS agsets, review
material sources of ELMIS revenue, rigorously examine the BLMIS
bank accounts for which the BLMIS client £uﬁds flowed or
verified the purchase and custody of securities'bnyLMIS{_
Instead I relied on the financial inférmation provided by-
Bernard Madoff and other employees'of BLMIS which I took aé
face'valué and used the.information to prepare the‘BLMiS
financial statements.

- I certified that those statements were accurate and

‘that GAAS and GAAP standards and did so knowing that they would

ke ﬁiledgwith the SEC and disseminated:witﬁ investoré.

THE COURT: Stbp for a moment; Go ahead.r finiéh-
that.

THE DEFENDANT: . Indeed I was aware that the financial
statemeﬁts I certified weré‘th@n gent to the SEC by the Uhited

States Postal Service and filed with the SEC on Decgmber 14,

2004, December 30, 2005, December 22, 2006 and December 20,

2007.

THE COURT: The questidn I wanted to put to you is

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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whether you knew at the time ydu‘pr@par@d the financial -
statements that you were providing no-independent.verificatiqn
of_that_which GAAS required you to independently verify?

THE DEFENDANT: Yes.

TEE COﬁRT: You were aware of‘that?

THE DEFENDANT: Yes.

THE COURT: You were aware that as a CPA yoﬁ could not
just put on an opinion, you had io do an independent
verification of assets and liability?

THE DEFENDANT: Yes.

THE COﬁRT:‘ Right?

THE DEFENDANT: Yes.

THE COURT': And;that meant iooking at all‘the accounts
that were given to you and making sﬁrerthat'the'assets were |
there? |

THE DEFENDANT: ' Yes.

THE COQURT: Did these statements report customeré‘
accoﬁnté? Tﬁey‘may not. I.am just asking a question. |

MR. LANKLER: Youf Honor, it's‘a little difficult to
answer that question.

 ?Hﬁ COURT: ‘There Was)a line due from customers, was
there not?

MR. LANKLER:' From broker/dealers, YOour Honor?

THE COURT: From broker/dealers on accounts of
customers? I want to know what you knew at the tim@ regarding

SOUTHERN DISTRICT REPORTERS,_?.C.
(212) B805-0300




10
11
12
13
14
15
‘16

17

18

15

20

21

22
23
24

25

40

- QC3AAFRIP , Plea

what were owed to customers and'What were to be received from
customers.

(Péuse)

MR. LANKLER: Your Honor, I think it wouid be helpful
if rather than answer that quéstion @xéctlf the way you've-puﬁ
it because it deals sort of‘witﬁ the securities side of BLMIS

that Mr. Friehling was not directly involved in in the same way

that he was with respect to the general financial statements.

THE COURT: I don't know what to ask specifically. I

don't have these reports in front of me and I can't remember on

‘my own and from the basis of my own experience exactly what

these xéports xeportéd.
| Soklet‘me just give you the general qﬁestion,
Mf.-Friehlingﬂ ~You knew that under thelgeﬁerally accepted 
auditing standards that had to inform Ydur.work there was an
obiigatién‘on the bart of your‘firm éﬁd on ydur pért to make
sure.that all that was reported on these statements were fair
and accurate, right?
THE DEFENDANT: Yes.
THE;COURT; You had a number of tests that were
ordinarily to be performed fegarding that proposition?
. THE EEFENDANT: Yes.
THE COURT: YOulcould not express an opinioﬁ ag to the
fairness and accﬁracy of the finanéial qohdition of the company
and of its Qp@rating pr&fits without going throﬁgh all of these

SOUTEERN DISTRICT REPORTERS, P.C.
{(212) 805-0300
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21

independent ﬁerifications?
| THE DEFENDANT : Yés.

THE COURT; Didn't you put your signature on there
just as 1f you had: done all of ﬁhése verifications? |

THE DEFENDANT: Yes. |

THE COURT: By saying that you were signing statements
that conformed with GAAS you were representing to an?one who
woﬁld read these that you had done all of the independent
verifications that a CPA is required tQ-dO?.

THE DEFENDANT: Yes.

THE COURT: So you knew that when you put on your
opinion it was a false opinion? | |

THE DEFBENDANT: Yes.

THE.COﬁRT: And you knew that people would rely on
that opinion? = | |

THE DEFENDANT: Yes.

THE COURT: And you knew that these statements would

be filed with the SEC with your false opinion on it?

~ THE DEFENDANT: Yes.
THE COURT: Ms. Baroni, you want me to pursue anything
elge? |
MR. LANKLER: Your Honor, we haven't concluéed the
allocution. _
MS. BARONI: I think thatfs_sufficient,\your Hénor;:
THE COURT: Go on, Mr. Friehling;-

SOUTHERN DISTRICT REPORTERS, P.C.
(212) B805-0300 '
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THE DEFENDANT: With respect to Count Seveh to Nine
charging me with obstructing or impeding the administration of
the Internal Revenue laws, 1in addition to acting as the auditor

for BIMIS I also prepared tax filings for Bernard Madoff and

. others. 1In that capacity I prepared persbnal tax returns that

contained information I knew that was not accurate and assisted
in the filing of those returns with the Enternél Revenue
Sezviéé. “Thank you, your Honor.

THE COURT: Ms. Baroni, anything more you want me to
pursue? I do need to ask guestions on forfeitu?e.

MS. BARONI: I think that's sufficiént. Just venue on

S

the Count Seven through Nine.

THE COURT: Where were you working? Your office was
in Rockland County, was it not? | |

THE DEFENDANT: Yes, it was.

THE CQURT: And Rocklénd County is where you issﬁed
some of thesge false‘étatem@nts, right?

THE DEFENDANT: Yes.

THE CQURT:‘ And also the.obstruction of the IRS was
from Rockland County?

THE DEFENDANT : fes.

MR. SANKLER: Your Honor,'it wés élso in Mémhattan as
well if your_Hondr wishes to inguire.
| THE COURT: And also in Manhattan.as weii?

THE DEFENDANT: Yes. |

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: Ms. Baroni, what shall I ask about
forfeiture? |

MS. BARONI: Just simply whether the defendant admits
to the foifeiture allegation in the superseding'information.

| THE COURT: Set out on page 13.

MS., BARONI: That's right, 13 and 14, your Hénor;

THE‘COﬁRTQ Parégraph 27 alleges that.asra result of
committing the offenses constituting specified, uniawful
activity -- I'1l1l skip the statuﬁory reférence wwlalléged in
Count One of the information. You shall forfeit to the United
States all propexiy real and personal that cénstitﬁtes.cr ié.
deréved from procéeés traceable to the commission of the
cffenses; do you so agrée?

THE DEFENDANT : f@s.

. TEE COURT: And if any of the above describ@d“
forfeitable propefty ig a result of any act of omission from
you, can't be lééated or has been transferred or sold through a
depogit with SOm@ohe else or place beyond the juriédiction of
the court or been substanfially diminished in value or
commingl@d with othex property which éannot bé subdivided
without difficulty, this pxoperﬁy also can be forfeited or a
reasonable'EQuival@nt Qf such properfy.

THE DEFENDANT: Yes.
TQE COURT: Anything eise, Mg. Baroni?
Ms;'BARONI; No, your Hénor.

SOUTHERN DISTRICT REPCRTERS, P.C.
(212) 805-0300
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.THE COURT: Before I make my findings, anything else I
should inguire about?

MS. BARONT: No, your Honor. I think that's
sufficient.

MR. LAﬁKLER: No, your ﬂonot.

THE COURT: Ms. Friehiing, T find you guilty of each
of these nine counts. I find that your plea of guilty is --

Let's not rush out, please. Sit down. Sit down. Sit

down till this is finished then you can all leave. No one is

to leave until thisg is finished.

I find you guilty of each of these nine counts. I
find that your plea is voluntarily made, is made understanding
the consequence of such a plea and that there an independent
basis of fact ﬁd sustain your piea of gullty to each of these
nin@ counts. |

Accordingly,li instruct the clerk to enter % plea oi
guilty.in place of your pfeviously plea of not guilty.

Do we have a control date for sentenbing; Ms. Baroni?

COURTROOM DEPUTY: February 26, 2010 at 11 a.m.

MS. BARONI: That's fine with the government, yoﬁr‘
Honoﬁ. |

THE COURT: I instruct that Mr. Lanklerror é mgmbef‘of

his staff be giveh an opportunity to be present for any

- interview with Mr. Friehling to be conducted by the probation

department. And I instruct Ms. Baroni to obtain a copy of this

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

1l

12

13

14
15
16
17
18
19
20

21
22

23

24

25

- : 45
9C3AAFRIP Plea
transcript and furniéh it to the;brobation department for any
guch interview to assist in the interview.
With regard to thé.forfeiture Clausé, Ms. Baroni, what
ig next step?

. MS. BARONI: Your Honor, the gévernment will deliver
to your Honor's chambe:s this afternooﬁ the pf@liminary ordér
of forfeiture and the stipulation and order'for the
intarlbcutory sale of the defendant's properties.

THE COURT: Can that‘be done before_l:BO?

MSLrBARONI: Sure.

THE COURT: Anything else I need to deal with before I
finiéhed ﬁp'these'pro¢@@dings? There one thing more, right? |

MS. BARONT: Yeg, your Honor. The parties'woul&‘ |
jointly r@qu@sﬁ thaﬁ thelbail conditions be continued and
actually the parties have a joint‘préposed package_f?f youf
Honor that increases the current bail conditions.

THE COURT: Pléaée‘recite them.

MS. BARONI: It would be $2.5 million personal
recognizance bond cosiggedjby eight financially resgpongible
people. The bond would be secured by approximately $1 million.
to $51.2 million of equity in five.different properties, the
properties owned by the cosigners.

THE COURT: This is all stated in your letter of
November 2, 1is it not? |
MS. BARONI: The defendant's letter.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0G300 '
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MR. LANKLER: My letter, judge.

THE COURT: Have ydu read that letter?

MS. BARONI: Yes, your Honor.

THE COURT: Mr. Lankler, may it be filed?

MR. LANKLﬁR: Yeg, your Honoxr., In addition I have my
client's wife's travel documents which we're prepared to turn
them over ﬁo Pretrial Serviéés.

THE COURT: Fine. And, Ms. Smusz, you have reviewed
this as well?

MSf_SMUSZ: No,_your'Honor, but I haﬁe spoken to

defense counsel on several cccasions and they have recited to

- me what theylintend,to_do with modifying the defendant's bail.

THE COURT: So, it's a $2,500,000 personal -
recognizance bond to be ‘signed by the defendant and eight
financiaily responsible persons. -

MS. BARONI: That's correct.

THE COURT: = Have you very reviewed who these are?

MS. BARONI: Yes, your Honor. The government through
the FRI ' interviewed all of them and we find them to be
financially responsible.

THE COURT: And there are eight properties?

- MS. BARONI{ There are five prépefties.

THE COﬁRT:‘_And the aggregate estimated net. equity in
those five properties are between a million'doilars_énd a
million two hundred thousand dollars?

SOUTHERN DISTRICT REPORTERS, P.C.
' (212) 805-0300
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MS. BARONI: That's correct, judge.

THE COURT: Are any of them homes?

MS. BARCNI: Yes.

THE COURT: Residents in which people reside?
MS. BARONI: That*é right. |

THE COURT: So people are pledging their peoples to

assure that there ig no danger. to the security of the people,

the places or the government and that there is responsibility
to attend all court dates and on the part of Mr. Friehling?

MS. BARONI: Yes. |

"THE COURT: Travel is restricted to the Southern
District of New York, the Eastern District of New York and
Distfict of New Jersey.

MS. BARONI: That's right. And the defendant.has
surfendered his passport and his wife will now surrender her
paéspbrt to Pretrial Services.

THE COURT:  A&And will make né n@w.applications.

'ﬁs. BARONT : That‘é right. |

THE COURT: There will be regular Pretriai Services
gupervision; what does that mean? | |

M3. SMUSZ: Your Honor, as the defendant is reporting
now he appeérs in person-once monthly and telephones weekly.

THE COURT: ‘Is.he r@quiréd to;keép a land line phone.

MS. SMUSZ: Né.- That is not:a requirement of that
supervision.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: I'd like to impose it to méke it easier
for you to call.

. MS. SMUSZ: - That will be fiﬁe, your Honor.

THE COURT: Do you have a land liné phone? .

THE DEFENDANT: Yes, I do. You will maintain it
ﬁhfoughout sc that when‘§oﬁ are called on‘a land line phone
that's where you will answer as.required by the probation
officef |

Anything else, Ms. Muée?

MS; SMUSZ: ﬁof your Honor.

THE COURT: Ms. Béroni?

MS. BARONI: ©No, your Honox .

THE COURT: You consent to the continuation of thése.
béil conditions?

MS. BARONI: The gOverﬁmént does, your Honor.

.THE COURT: And urges me to aqcept them?

MS. BARONI: Yes, your Honor .

MR. LANKLER: IHurge you to accepﬁ'it as well, your
Honor. | | |

THE COURT: Before I make my findings I'd like to ask
if there is anyone in the audience who wishes to address me?
This is youf'chance, folks. If you‘want_to'wfite'letters, the
fact that you are hére enables me to consider anything.

All right, there is no. one that wantgs to add anythlng.

I order the continuation of bail with the enhanced

SOUTHERN DISTRECT REPORTERS, P.C.
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terms ﬁhat have been expressed in court'and found by me.
Anything further?
MS. BARONI: That is all from the government, your
Honor. Thank you.
MR, LANKLER : No, your Honor. Thank you very much.
THE CO&RT:. Ms. Muse? |
MS. SMUSZ: No, vyour Honor.
THE COUR?: The proce@dings'are then recessed. Anyone'
wishing to leave can now leave.

o 0o
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