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(In open court)

THE DEPUTY CLERK: This is United States vefsus’James
Nicholson Oé CR 414. Counsel, please state your appearances.
For the government?

MR. LEIBOWITZ: Good afternoon, your Honor,; David

‘Leibowitz for the United States of Amerioa. With me at counsel

table is AUSA Amy Lester.

THE COURT: ALl right, Mr. Leibowitz, Ms. Lester, good
afternoon.

MS.’LESTER: Good afternoon, yonr Honor.

THE COURT: And for the defendant?

MR. MITCHELL: Jim Mitchell, Stillman Friedman &
Sohechtman, and my colleague Erik'Zissu.

THE COURi: Hello, gentlemen. Thank you. All right,
Mr. Nicholson good‘afternoon to you. |

THE DEFENDANT:b Good afternoon.

THE COURT: We have a large number of visitors here

" today -- some victims, some family members -- so I want to

thank them for being here. I want to thank you for your
patience. We're getting a later start than I had'expected. We

wanted to be able to accommodate everyone, and I think we have,

‘so hopefully that has worked out.

We're here for the sentencing of Mr. Nicholson.

Mr. Nicholson pleaded guilty before me back in, I guess it was

- December of 2009. We then had a sentencing hearing on May 28th

SOUTHERN DISTRICT REPORTERS, P.C. .
‘ (212) 805-0300
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of this year, at which time I made certain findings. And so

we're now ready to proceed with sentencing. I want to review

with the parties and all who are here what I have reviewed in

connection with sentencing. And if anything is missing, thén
by all means let me know. |

First of all, I have the presehtence feport, which was
prepared by the probation de?artment on October 8th of this
yeaf; It also includes a recommendation'as'weli as an
attachment of the victims and the victims' names and amounts
that they lost as a result of the schemes in the indictment. I
have reviewed the memorandum in cqnnection.with sentencing
submitted by the governmenﬁ that includes well‘over_loo letters
ffom victims. I héve read thosevletﬁers carefu;ly, I've read
them more than once actually,vsé I won't name them all -- it
would take.too long -- but I have certéinly read the letters of
the victims. | |

I have received the sentencing sﬁbmission of
Mr. Mitchell. And let me thank Mr. Mitchell oﬁ behalf of the
Court. Mr. Mitchéll was appointed after the guilty plea and
after the sentencing hearing, and has stepped in to what is a
ébmplicated‘case, on relatively short notice and has done an
admirable job. So I thank you for that, Mr. Mitqhell. I've
received youf sentencing submission, which is a 1l7-page --
Mr. Zissu és well -- 17-page double Spéced submission with

Exhibits A through P, I believe, which mostly consist letters

SOUTHERN DISTRICT'REPORTERS, P.C.
(212) 805-0300 '
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from family’members and a letter from Mr. Nicholson. I've read
all.these letters as well, which are extremely heartfelt and
moving,~includingvthe letters froﬁ Mr. Nicholson's children,
which were both heartfelt and heartbreaking.

I've read the'sentencing submission of the government,
which is dated October 15th. It is a 25-page double spaced
submission, responding to many of the points -- well, |
responding to many of the points that Mr. Mitchell's submission
but some other points as well. I then received, I guess it was
yesterday,.a letter from Mr. Mitchell that'!s a short letter,
two sentences, three sentenceé,vbut it attaches anothef letter
from Mr. Nicholson responding to éome of the pqihts or
éésertions‘made in the government's assertion. So I‘ve.read
that. |

I have also received the proposed forfeiture orders
that were prepared by the gdﬁétnment. And you've seen those,
Mr. Mitchell? |

| MR. MITCHELL: I believe I‘have, Judge, yes.

THE COURT: So that's what I havelreviewed.

Is there anything else that anybody believes has been |
subﬁitted that I haven't referenced?

MR. LEIBOWITZ: No,kyour Hoﬁor.

THE COURT: Mr. Mitchell?

MR. MITCHELL: No, Judge.

THE COURT: I did have one question about the

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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forfeiture order. The proposed order has a forfeiture
provision séeking $131,103,399.' The presentence report talks
about a number‘that is a loss that is 140 million, almost
141 million. What accounts for that .difference, Ms. iester?

MS. LESTER: Your Honor, the $;31 million number is
the net'cumulative contributions received by the defendant. So
it credits him with investér pa?ments; to the ‘extent that
investérs were paid back and made a gain, that money‘is
credited against the loss amount.

| THE COURT: For forfeituie'purposes?

MS. LESTER: For forfeiture purpoSes.only.

THE COURT: And not restitution purposes?

MS. LESTER: Correct.

THE COURT: All right. We'll talk more ébout that as
we go. I’juét wanted to make sure Ibwasn‘t missing something.

So let's start with the.presentence reporﬁ. And for
those who are here and perhaps unfamiliar with‘h0w‘sentenCings

work, we generally start with the United States Sentencing

Guidelines, which I'll explain in a moment. But one of the

documents I referenced was the presentence réport prepared by

the probation department. It's a very iengthy document and it
reflects many of the facts related to the crime as well as the
victims as. well as the defendant, so I want to make sure the

parties have reviewed it. And if they have objections to it, I

‘want to make_sure I understand those objections and rule on

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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those objections, all right.

So, Mr . Mitchell, you've seen the presentence report,
correct?

MR. MITCHELL: I have, Judge, and I have discussed it
with Mr. Nicholson.

THE COURT: All right. And do you have any objections
ﬁo it?

MR. MITCHELL: No, other than the ones we raised with
probation and they were included in the commentary we had and |

other than my remarks,generally‘today about what is recommended

* in the report for sentencing purposes, but no specific other

comments or objections.
| THE COURT: All right and Mr. Leibowitz, do you
have -- you have reviewed the préesentence report as well?

MR. LEIBOWITZ: Yes, your Honor.

THEFCOURT: And do you have any objections to it?

MR. LEIBOWITZ: No, your Honor.

THE COURT: No objections, OK. Well, let me just make
findings with réspect to the sentencing guidelinés. And before
I do that, let me explain what I'm talkiné about.

The United States Sentencing Guidelineé are a large
book. And this book is prepared by the United States-
Sentencing Commission to provide guidance to courts in imposing
sentence. They used to be mandatofy; they‘re now.ad§isory. So

I don't have to follow the guidelines but I do have to consider

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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them. And what these guidelines atteﬁpf to do is provide some
criteria that’courts should consider and make findings on
before imposing sentences. And for every crime or type of
crime, there's a chapter or a subchapter in this book that
requires the Court to make certain findings for enhancements or

reductions. And so in a financial crime, the loss amount is

‘typically one of the biggest drivers of the sentencing

guidelines. There are other factors that are broughf into
play, including number of victims, for example, and the naﬁure
of_the'fraud. So I'm going to go through the guidelines
calculation as they apply in this case. There's really no
objection, the partiés are in agreement as to what those
gﬁidélineSAare.

I made a finding wifh respect to loss, so you're not
waiving that objection?

MR. MITCHELL: No, your Honor. I should have amend
what I said before: Té the degree the argument was made as to
our position on loss, we maintain that. |

THE COURT: Yes, but I've already ruled on that.

MR. MITCHELL: Correct.

THE COURT: So I'm prepared to find that the base

.offense level under guidelines section 2B1.1Al1 is 7, that the

amount of loss exceeded $100 million but was less than

'$200 million, and so the offense. level is increased by 26

levels. That's pursuant to 2B1.1BIN. There's another

SOUTHERN DISTRICT REPORTERS, P.C.
: (212) 805-0300
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six-level enhancement because this offense involved more than

250 victims. There's another two-level enhancement because the
defendant derived more than a million dollars in gross receipts
from one or more financial institutions as a result of the
offense. There's a four-level increase because the offense
involved a violation of securities law and at the time of the
nffense the defendann was an investment advisor. So thatfs an

increase of four levels, pursuant to 2B1.1B17A3. That yields a

total offense level of 45 because Mr. Nicholson pleaded guilty

and accepted responsibility for the offense. Because he did so
in a'timely manner, a three-level reduction is warranted, and
that's pursuant to Section 3E1.1A and B. That yields a total

offense level of 42. And all bf this sounds a lot like

accounting or math, but 42 is the offense level.

Mr. Nicholson has no prior criminal history, so he's

in Criminal History Category I. Based on an offense level of

42 and a Criminal History Category of I, that yields a
guidelines range of 360 months to life imprisonment. However,
because of the offenses to which Mr. Nicholson pleaded guilty

are capped at 45 years, the guideline range is 30 to 45 years,

"so 360 months, which is 30 years, to 540 months, which is 45

vears. OK? Everybody agrees with my math so far?
MR. LEIBOWITZ: The government concurs, Judge.
'~ THE COURT: Mr. Mitchell?

MR. MITCHELL: Yes, Judge.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: So that's the starting point. There are a

number of other factors that a Court has to consider in

"addition to these guidelines, . and those factors include the

history of the defendant, the facts and circumstances of the
defendant's.life, there's a’recognition of course that every
defendant is unique, that theyvhave a life history -- good,
bad, in bétween - thét reflects the individual nature of the
sentenéing. So the sentencing guideliﬁes take that into
account to‘some extent. But Congréss, in a aifferent statute,.

has directed courts to consider carefully the individual

' characteristics of the defendant.

The Court aléo has to consider the nature of thg
crime, so thevfacts and circumstances of the crime is something
the Court has to consider as well. The:Court has to fashion a
senteﬁce that will reflect the seriousness of the crime. I
have to fashion a sentence that. will promote respect for the
law and that willlprovide a just punishment for the crime.

I have to Considér the need to deter both the
defendant and others from committing crimes of this kind in the
future, specific deterrence which is directed at the defendant
and general deterrence, which is directed‘more broadly at a
larger audience. It's the hope that a sentence in one case
might influence -- discourage -- people from committing crimes
in the future because they see the penaltiesvand costs
associated with the crimef So I will take that into account.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10
Oatknics Sentence

I have to consider the defendant's own needs while in
custody -- needs for medical care, for psychiatric care, for
substance abuse, if appropriate, for vocational and educational

training, things like that; the need to be near family members

while in custody, that's something the Court will consider.

And then I have to coﬁsider, of course, the need to avoid any
uﬁwarranted.dispérity between sentences éf'similarly Si?uated
defendants. |

So those are all factors that a court has to consider,
has to weigh,vand'ultimately;try to arrive at a just sentence
in 1ight of‘all those considerations.

So, Mr. Mitchell, I know you spoke to many of these .

- factors in your submission. I read it carefully more than

once, but I'm happy to hear from you. And as you know, I don't
shortchange anybody at sentencing; it's just tqé important.

" MR. MITCHELL: I_very much appreciate that, Judge, ana
I do have some remarks. May I use the podium?

THE COURT: Yes. .You canbuse the lectern.‘

AMR.AMITCHELL: Your Honor; Jim Nicholson has hﬁrt many
peoplel His conduct ove;‘the period that he ran Westgate has
been deyastating to victims and his family, SOmé of whom
actually‘fit in both categories. Signifiéant punishment is
warranted here. .Of ﬁhat, your Honor, there.is no guestion.
But, your Honor, there has to be some check, some regulation of -
that punishment to ensure that thelsentence here is a fair one

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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and a just one and one that is not more than necessary to meet
the purposes of the sentencing. Most respectfully, this Court
is the check against the system where sentencings in financial
loss cases such as this one have too often become an afithmetic
process driven almost completely by the dollar amount involved.
Now,‘your Honor has mentioned you have our earlier submission.
My goal this afternoon is to emphasize a few of the significant
points ffom that submission~and talk a liftle bit about the
government's submission that was submitted after ours. ‘

Your Honor, the government has adyised us that they

are seeking a punishment‘here of 45 years, the statutory

maximum for the crimes to which Mr. Nichdlson pleaded guilty.

'Frahkly, to this lawyer, the fact that I have to stand here and

address such a request highlights to me that the sentencing

guidelines for these financial crimes with such high loss

amounts are frankly well beyond what is sufficient but no more

" than necessary for the purposes of sentencing. I start by

reminding your Honor and the Court, this is>not a case. where
the govefnment waé put to its proof and had to have a trial.
Jim Nicholson voluntarily accepted responsibilities for his
actions and he pleaded guilty to three separate counts, opening
hiﬁself up;'your Honor, to where we find oﬁrselVes toaay, my
arguing to. this Court why a guideline range of 30 té 45 vyears
is substantially greater than what is necessary.

As part of his plea égreement, Mr. Nicholson.also

SOUTHERN DISTRICT REPORTERS, P.C.:
(212) 805-0300
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voluntarily forfeited his interests in all of everything he
owned so thosé assets could be used for restitution purposes.
I believe that process has been ongoing -- I've actually
participated in it -- I think it is complete today or near
complete. And Mr. Niéholson's actions since his arrest, your
Honor, with those letters he sent to your Honor which you
mentioned, I would submit, demonstrate that it is a man who has
accepted responsibility for‘hié conduct and a man who has come
to a difficult realization, that he has terribly harmed many
people. Finally, those actions of his demonstrate that there
is an individual who- has dedicated}himself to do anyfhing,he
can to right the wrongs he has done. |

I want to turn now to the -loss issue because'bbviously
that is a significant one here and it's one that has been'the

subject of a fair amount of examination in this court. As T

know, the Court mentioned, and I'm sure recalls, the loss issue |

was the only one left-unresolved by Mr. Nicholson's plea
agreement. The issue was ultimately briefed and your Honor
held an argument with prior counsel back iﬁ_May on the issue.
And at the hearing, Mr. Nicholson's counsel at the time

addressed a bunch of topics, but two in particular, the

‘motivation of Jim Nicholson in creating the various funds at

Westgate that he did, and the fact that there was actually real
substantial trading activity that went on over the life of his

misconduct. At the time, your Honor indicated its view that

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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the argumenté that were being made were perhaps better directed
to the sentencing, not to the issue of calculating loss under
the gﬁiaelines. I agree, and frankly, we are back here now and
I am pfepared to discuss them in a little more detail.
Let me be clear: We are not here, your Honor, to

justify Jim Nicholson's conduct. His fraudulent conduct was

extensive. False account statements were made over many years.

He created fictitious auditing firms, he lied to investors.
All of that, your Honor, clearly adds up to significant crime.

Our point is that they don't add up to someone who set out to

_ steal his victims' money. The circumstances here, your Honor,

fare an individual who had a completely‘misguided and wrong view

of his ability to run a hédge fund.

Starting out in the year 2000, approximately, he began

- investing other peoples' money; and almost from the git-go,

your Honor, he was terrible.. Investments began losing money.

'So what did he do? Rather than the right thing, disclosing the

losses to thé investors'and making ciear what had happened, he
begins what I have characterized, and I think best can be
characterized, as a vicious cycle, a cycle of deceiving the
investors as to how their investments were actually doing,
ultimately starting ﬁp new funds, losing more money, and doing
it ali again and again. |

This is not, however, a situation where the money;Was

never invested. The government, I believe, itself recognizes

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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‘that over the eight-year period that Westgate operated,

apprbximately $76 million was lost in trading. This is rather,
ydUr Honor, a situation where Mr. Nicholson, due to or through
whatever character fiaws he had, kept believing that the next
trade, the next fund, that was the one that was going to get
him out of the hole. That was the one ﬁo get him out of the

hole he dug for himself and he dug for all those péople who

trusted their money to him. As Mr. Nicholson described in his
own letter to your Honor, whatever this was, hubris, whatever .

- he had in his head, would not let him tell those investors --

many of them his own friends and family -- that he had let them
all down. ,Whét he did in ‘his miﬁd, felt it was easier to lie
to them and keep trying to dig out of that hole. The hole,
your Honor, however, just kept getting deeper and deeper and
deeper. Ultimately, in 2008, the economy, as we alllknow, fell
off the.table. And evenlthen, with his misguided view of what
he should be doing, Mr. Nicholson had to come to the
realization that he'wasn't going to dig out of ﬁhat hole.

Now, we recognize your Honor that over the coﬁrse of
this period of time, Mr. Nicholson took'some of those invested
funds and did use them personally. That too was inexcusable,
but you have to recognize ~— and there is no dispute -- that
the lion's. share of the money he did receive from investors he
did invest and he lost.

Now, the government, your Honor, in its recent

SOUTHERN DISTRICT REPORTERS, P.C.
(212)~805—03QO
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submission to you argues that -- and I'm guoting -- some of the

most probative evidence of Nicholson's criminal mindset, end

quote, is that his victims included members of his own family.

It's on page 11 of the government's memo.
THE COURT: Yeah, I recall.
MR. MITCHELL: I would submit your Honor that the

government has it wrong. The reality, to me, and I submit to

the Court; is that Mr. Nicholson's including his own family,

people he loved -- his parents, his cousins, his extended
family -- in this conduct reflects not somebody who's coldly
calculating to harm the people he frankly feels the closest
too; rather, it's someone who is so desperate to dig out of

this hole he's created, that he's just not, even seeing the

devastation he's leaving behind. . For him, "I just needed funds

for the next trade, the next fund, the one that was going to

solve  all my problems.“

Now, the point in going through this, your Honor, is

not to justify the conduct but it is to make the point that the

size of the loss, which is significant and tremendous, does not

tell the whole story here. And as a consequence, the resulting

sentencing guidelines, so driven by that loss number,

substantially overstate the nature of the conduct.

Now, there's been a lot of back-and-forth and a lot at

the hearing about whether this was or wasn't a Ponzi Scheme.

I

really don't want to get caught up in what the definition of a

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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Ponzi Scheme is here, but I think the most salient point here
is that, unlike so many frauds -- where the wrongful conduct
is, tell a lie, get the money, don't do anything with it, and

keep it -- Mr. Nicholson's goal, again as misguided as it was,

. was to actually try to trade this money and make money. It

doesn't make it right, your Honor; it just makes it, we submit,{
more understandable and, frénkly, more appropriately outside
the eXtraordinary guideline range that is so driven by the loss
number. | |

In our’submissiOn to your Hoﬁor, we cited a number of
cases where judges have recently seriously questioned'the
extreme nature of those”loss guideliﬁes for fiﬁancial crimes.
Judge Lynch, for exampie, in the case we cite, U.S. wv.
Emmenegger Stated, quoté,'the excessive wéight, end quote,
placed on the single factor -- that's the lost -- is an éttempt
to, quote, fit the infinite variations on the theme of greed
into a limited set of narrow sentencing boxes . The'govgrnment
responded to our submission by asserting, well, Mr. Niéholson‘s

case is nothing like the ones that you've cited, and it engaged

- in some comparison of the various facts.

We did not‘cite those cases for that purpose, your
anor. Our point, as Judge Lynch expressed, I think, faifly
eloquently, is thatAeach case should not be stuck in a be
based exclusively on that loss amount invplvgd. One point the
I do want to talk about is the Adelson éase, your Honorx,

'SOUTHERN DISTRICT REPORTERS, P.C.
o (212) 805-0300
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because we did cite that case and obviously Judge Rakoff had
some commentary about the loss guidelines; and it's quoted

often by defense counsel. They say, the government, that

that's nothing like our case.

Weli, I took occasion then to go back and look from
Pacer at the government's submission that was made prior to the
sentencing in that case. There are quotes -- and I just sort
of picked a few of them -- guote, Adelson betrayea the trust of

public investors, auditors, bank lenders, Adelson lied to

public investors about the financial and operational

performance of the company. They cite Ianguage from a letter
aboﬁt the extfaordinary, devastating and far—reaching
significance of the crime. The government called the lqss in
that case staggering. . It said that»Mr. Adelson hadrdefrauded
close to 10,000 individuals. They argued ultimatély for a loss
amount of SQOO million. Ultimatél?, the guidelines, like here,-
contained the possibility of life, bounded by the statutory
maximum of 85 years.

The government had asked for a sentence, initially,

~consistent with the guidelines, saying, quote, that

Mr. Adelson's conduct was, dquote, deep ethical depravity, end
quote. Now, today, in an effort to distance this case from
Adelson, the government says that, quote, we-cannot credibly
suggest that Mr. Nicholson sits in a similar moral position as

did Adelson.

SOUTHERN DISTRICTvREPORTERS, P.C.
’ (212) 805-0300
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Now, vyour Honor; I'm not trying to compare these two
cases, but I think what I'd like to say, and our goal is to

demonstrate that, as Judge Rakoff said in that case, an

‘automatic adherence to the sentencing guidelines, as I submit

the government did in Adelson and is doing here, is driven so

extraordinarily by the loss amount is not a reasonable basis to
submit what should be the éentencing.

In thinking abouf this, your Honor, I want to suggest
to the Court two examples that hopefully make my point, one
perhaps in this case, one in a more hypothetical situation.
Perhaps -- obviously the conduct of Mr.-Nicholson‘extended over
about'an eighﬁ—year period. If you are to suppose‘that
Mr. Nichblsop engaged in the very same conduct that has led to-‘

him pleading guilty -- lying to investors, making

‘misrepresentations about the funds' performance over the period

the funds were being invested -- but instead of the economy

falling apart in 2008, it fell apart in 2002 or 2003, I would
suggest,to‘the Court that the conduct is not so morally better
in that case than in this case, but the sentencing guidelines
are two decades more lower. I submit that that's an example,
if you will, of how the guidelines -- and one reference by
Judge Lynch in Emmenegger aé an example of a circumstance where
the guidelines don't fully account for the.specifics of each
case.

Another example, your Honor: If, for example,

"SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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Mr. Nicholson engaged in the very same conduct, same number of

victims over the same period of time, but for whatever reason

the victims who were the subject of his misconduct did not have
the means of people he did defraud here, the number would also
be lower. Somelwould suggest that it;s equally or more a
serious crime. In that case, agaih the guidelines would be

decades lower because of the nature of the 1oss'amount,

although the conduct is virtually the same.

In sum, your Honqr, what I'm trying to bring home is .
that the Sentencing Commission's mathematical dependence on a
loss‘amount, we submit, does nbt reasohably account for the
variatibné‘Of conduct in financial loss casés. And for the
reasons I've stated before, and I think are ¢vident in our
prior submissions, under thevcircumStances here, those
guidelines do substantially overstate what should be a fair and .
juét sentence here.

If I can, your anor, I want to turn to some of the
persoﬁal éhafacteristics with respect to Mr. Nicholson and the
positive side of him thaﬁ I believe is so evident in the
letters to the Court from family and friends.-

Virtually every letter your Honor has méntions Jim
Nicholson's relationship with his three young sons ana how his

incarceration already has and will have a profound effect on

- them. For example, the letter from Jim's brother describes,

far better than I ever could, the toll that incarceration has

SOUTHERN DISTRICT REPORTERS, P.C.
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alieady'taken on his ybung son Patrick. Now, there'é'no
question that Jim Nicholson shares a very spebial bond with
each of his three sons. We recognize, of course, that the
separation and the pain associéted with that separation while
someone is in érison isipart of punishment. Nevertheless, -your
Honor, whatevér»sentence this Court issues today means that
Mr. Nicholson.will miss much of those kids' childhood.. That
punishment is in and of itself severe. |

The letters, your Honor, also reflect that there is a
lot of good in Jim Nicholson; theAletters from neighbors of his

family who saw Jim grow ﬁp, from his family mémbers, from

" people who worked at times for the Nicholson family. They

describe an individual, your Honor, who despite the conduct
that brings him to this courtroom today, was alWays a devoted
family man and someone willing to help a friend,or a neighbor
in need. None of this, your Honor,‘agaiﬁ,-excuses'his‘éonducﬁ.
For that Jim Nicholson has fully accepted responsibility. And
While that conduct took place undoubtedly over a number of
years, I think it‘Siimpdrtant to recognize it is still a first

offense, a nonviolent crime, and that the almost two years that

he has been in custody have already done much to make him.

recognize his mistakes and want to do whatever he can to make
up for them.
Your Honor, in our sentencing submission, unlike the

government, I did not ask for a specific sentence to this

SOUTHERN DISTRICT‘REPORTERS, P.C.
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Court, but I actually am prepared to do that today. I would
respectfully suggest to this Court that a decade in jail is
more than sufficient to meet the purposes of sentencing. Your

Honor, the conduct is egregious. Punishment should be

" substantial. A decade in jail will mean, as I said before,

that Mr. Nicholson is éeparated from his sons for bésically
their childhood. It is by any definition, your Hondr, a severe
punishment. |

As to deterrence, I submit that there is no person for
whom tén years in jail, as opposed to 30 or 45, means that that
person would be willing to engage in the kind‘of conduct that
brings.us to the courtroém here.

Finally, your Honor, I respectfully suggest that such
a sentence will offer.Mr. Nicholson a realistic chance to
demqnstrate,Aone, that this conduct will not be repeated and,-
tﬁo, that he is firmly committed to making upAin any way he can
for that conduct. Thank you.

THE COURT: Thank you, Mr. Mitchell.

Mr. Leibowitz.

MR. LEIBOWITZ: Thank you, your Honor.

Your Honor, I will not repeat what I wrote to you --

THE COURT: Well, you can. Look, I dQn't tell people
’they can't. repeat. Some of thesé’things are worth repeating

- perhaps, and what you wrote to me is not necessarily spmethingA

that others here have seen or heard. So I won't téll you what

SOUTHERN DISTRICT REPORTERS, P.C,
(212) 805-0300
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1 to say but you don't have to feel you need to tailor your
. 2 remarké to me simply because you know I've read your
3 submission. |
4 MR. LETBOWITZ: I thank the Court for that. I would
5 like to start by éaying, Judge,‘that I do this underétanding
| 6 the seriousness and the extraordinary fraud case that you have
g 7 before you. And I will speak to you as a prosecutor in this
E 8 building of seven years. And I have spoken at sentencing, in
9 all of my cases, on less than one hand. " And I have done that,
10 except for addressingvspecific'questions of the judge, because
11 when I started here, another federal judge who's now the chief
12 judge-of this courthouse very early on said to me, eicept in
. 13 extrabrdingry cases, Assistant United States Attorneys at
14 _sentencing should speak less, if at all, because it makes.you
15 "iook young and when a judge takes the bench, it's the most
16 serious thing we think about. With_that in mind, Judge, I'm
17 going to speak today. This case merits it, apd I'm going to
18 "ask for a little time. |
19 Defensé makes representations in their papers. And
20 with all due respect, Mr. Mitchell is a gentleman -- we have
21 met, we have spoken to each other many times, Mr. Zissu as
22 well, this is not personal, they are officers of the court,
23 - they are gentlemen, their reputations precede them -- what they
24 say simply cannot comport with the facts before your Honor and
. 25 in this PSR. I'm not going to use words like "staggering"

SOUTHERN DISTRICT REPORTERS, P.C.
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except now. This is $140 million. This is hundreds of people.

Phrases like "vulnerability of the victims" get said very .
quickly; and with all due ;espect, it's not in any guideline
éalculation. 3A1.1B could add two to four points. It's not in
this case at all, and I am éure, from what your Honor has
already said about reading what you've read, before you hear
what I'm sufe you will hear, thét alone is a reasén to think
about the range. |

I have never asked for the top of the range in my
career. It is not done lightly iﬁ our office. We ask for it
today because we believe thét in the range of the people that
fall in the rénge, it is merited today. And I don't do so
joyously, but I believe it is merited.

Westgate was not a Ponzi Scheme. There has been a

flavor of that throughout the litigation before today, before

my arrival in the case.’ Weétgate was not a Ponzi Scheme

because 35 percent or so of the money was put into trading.
Your Hono; knows, Charles Ponzi, at the stért of the 20th
Century, he actually did buy postage stamp labels when he
pulled people in. I don't dispute, I don't dispute that this

is a man before you that fancies himself as a trader. He in

his own submissions to you before sentencing -- I would use the

word "temerity" -- he has the word temerity'to suggest and
compare himself to Warren Buffett when he was getting the

AlixPartners losses that he was gettiﬁg; And with all due

SOUTHERN DISTRICT REPORTERS, P.C.
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respect to Mr. Mitchell, the years don't work for his érgument.'
In 2002, it is a fact that Mr. Nicholson lost $3.4 million of
these people's money; and he told them, he told them -- excuse
me, your Honor, he lost $9.1 millionAOf these people's money,
and he told them that he earned 3.4 million. That's a swing of
$12.5 million. That's’zooz. Arguments of the dot-com bubble,
your Honor? That's March of 2000. Anyone knows, anyone that
can go to Google énd look at the NASDAQ composite the middle of
2002, the dot-com bubble is éver and it is climbing up for the
next four yéars. |

And you;ve seen,the AlixPartners, your Honor. The'
facts don't cémport with allowing counsel td-suggést ;nd jump
ffom 2000 to 2002 to 2006 to 2008, and ail of a sudden we're at
Lehman Brothers and it doesn't get any better in terms of thé
3553 (a) factors for this defendant wheﬁ we get to,Lehmaﬁ
Brothers, and thereafter.b
That's the big point, youi Honor. The big point is

that in fact Mr. Mitchell is wrong -- we are not slavishly
follqwing loss numbers and saying that drives this. First of
all, your Honor knows the loss, the 26 points, that's |
100 millipn or more. He gets the last 40 million for free,
under the guidelines, and it doesn't inqlude in any way
vulngrability of the victims. That is a phrase that is passed
over.

Now, your Honor, on the cases -- because this géts

' SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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down to it - on the cases and the policy disagreements abéut
Adelson and Emmenegger, Adelson was an accounting fraud. That
is a fact, that very same judge sentenced Marc Dreier to 20
yeérs, and in doing so, Staﬁed‘from the bench that the
actuarial table played a role. He knew what he was doing té
Mr. Dreier. Mr. Dfeier, much more anaiogous tobwhat this

defendant did -- and in fact this defendant has aggravating

 factors that Mr. Dreier didn't have; he dealt with hedge  funds,

he dealt with lawyers, Mr. Dreier. This man looked at a golf

pro and took his money . He fooled him early, and then he just

kept fooling him.

I'll give you the greatest example. I was sitting in
my office three days ago. The only difference between this man
and Mr. Dreier his top people. Here's a man, I'm not going to

say his name -- he didn't want to speak today -- but it is a

- fact he lost $15 million to Mr. Dreier; he can take the hit.

He told me, you know,Awhat he was concerned about were victims
iﬁ this scheme that couldn't take the hit as well as him. But
he said to me, he met Mr. Nicholson because of that golf pro,
he didn't do his due diliéence early -- thét was about 2007 --
he gave him millions of dollars and after Lehman, in November,
after Lehman, he gave him millions more. He gavé him millions
more because it was face to face. This is a very successful
man. He runs a very successful company just north of this

city.  He's no idiot. This crime makes people distrust

' SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300 -
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themselves, makés them distrust the system, cannot regulate.
General deterrence, your Honor? Statements made by this Court,
this is the case.

There have been bthér suggestibns, yéur Honor: The
defendanﬁ has a gambling probleﬁ. It's actﬁally been stated.
If you read the PSR carefully,.you read the defense paperé
carefully, there is simply zero in thié’record to suggest that

that should mitigaﬁe his intent and his culpability. A

- gambling problem -- I'm sure you know them, your Honor, I

certainly do -- a gambling problem is a guy that makes $400 a
week and he gets on the bus for Atlantic City on a Friday and

he blows $350 of it. The only evidence of gambling in this

~case that Mr. Nicholson has before this Court at this moment is

when he's gambling other people's money. When he's gambling
other people's money.

As for the hard facts of this case of what was

personally converted, what was used in the marketplace, it is a

fact that this man converted to his personal use $36.9 million.
And that excludes -- just because we're fair and we're
precise -- it excludes $11.7 million, which is considered

Westgate-related expenses. Of course, all of that appearance

.of that office, it inures to his benefit, it's why

philanthropic organizations and schools let him speak to them,
because he runs that office. But your Honor understands this.
You've seen the,éubmission. I would suggest, respectfully, it

SOUTHERN DISTRICT REPORTERS, P.C.
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is not that we are slaves to the guidelines; this is a case

- that is talked about, about lawyers, defense and prosecutor

alike, ever since Booker was decided. 3553 (a) is not a one-way
ratchet, it is nof the bottom pf the range and then you just go
down, you just mitigate. This is the oné, one of the rare ones
that I've seen, 3553 (a) works both ways.

It's hisifirst sriminal bffense, it's his first
criminal conviction; Mr. Mitchell is literally correst} In
Apfil of 2001, the State of New York said very clearly to this
man that anything that he would do -- anything that he would

do -- with investment advising activity is considered fraud

under New York law. The NASD ripped his ticket away from him.

And the AlixPartners forensics, I mean even gnder the most
generous and given beﬁefit of the»doubt,'the presentation of
vcounsél cannot account for anything close to after 2003.
There's only one last point, your Honor -- aﬁd I don't
think it's fair -- one last substantive point, and your Honor
says it, it's a very imporfant point, avoid disparities, avoid
unwarranted disparities. With all_due'respect to the Honorable
Judge Block in the Parris case -- there's been a lot of
commentary about the table in the Parris case, it was submitted
by defense attorneys -- it is just simply wrong to put bsfore
the Court a wide variety of financial cases. And respectfully,
Adelson and_ﬁmmenegger fit very nicely into that model; just

throw them all in and avoid the factual differerices and we

SOUTHERN DISTRICT REPORTERS, P.C.
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count accounting frauds that are taken in some building with

" completely impersonal institutional investors, and judges, when

considering moral culpability -should just treat that the same,
as a guy that looks these people in the eye for ten years.

It is a fact that I could cherrypick recent Ponzi
Schemes, just Ponzi Schemes, and I could put seven of them up
to the Court and they would be commensurate with'whatvwe;re
askihg for. But that would be unfair too. The fact of the
matter is, Judge, we ask you -- and I know you will do this,
whatéver your number is, whatever your sentence is - we ask
that you consider the actual crime, the actual man, the actual

record, and similarly situated, when you apply sentence. But

- respectfully, Adelson and Parris and Emmenegger, there's great

lines in there, and they're smart judges they're great judges,

Lthey don't do that, they don't do it.

Finally, Judge -- and this is the toﬁghest thing for
me to do, speaking as a father, it's not fun to ask for this --
there are many that say this man behind me is 44 years old,
what's the point, once we get -- i'm going to séeak bluntly,
Judge -- -once wé get to 30, what's the point? When we pull out
the tables, what's the point? There are judges in this
courthouse that have said it better than me: The point is,
that symbolism is important. Judge Chin, in a very similar
case, morally, not too long ago said the symboiiém matters

because the reason why the victims all come to you and ask for

SOUTHERN DISTRICT REPORTERS, P.C.
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this is‘not because they're a mob, it's becausevthe only thing
they have to cling to is this system. And saying‘to them, we
will impose the toughest sentence that the law permits, it says
something to them, it says something. to anyone that would think
to de what this man did. That matters, and it's ?art of
3553 (a). It is what is known to philosophers as the moral
worth of retribution, and it is not something that I.do
lightly, but it is, I'm sure, somethihg~that’your Honor has
thought of, and I would urge your Honor to think of it todey.‘

Unless the Court has additienal questions, I thank the
Court for the time.

THE COURT: I have a queétioh as to whether you can
tell me what has been recovered from prepefties-forfeited and
sold.

MR: LEIBOWITZ: Yes, Judge. Just one moment;

.Judge, I‘Ve spoken to the atterney fof the receiver in
this matter.. And as of October 12th -- and ybur Honor knows
better than me, I'm going to use crude terms here -- what they
call in-the-door gross recovery, which does not include
clawbaeks and attempts at clawbacks in the future, is
$26.09 million. That's the number. Obviously, your Honoxr, I
can make that more precise if your Honor wishes, but the
in-the-door is $26.09 million as ef October 12th.

THE COURT: Eut nething has beeh distributed at this

point?

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 , | MR. LEIBOWITZ: Correct; not to my knowledge, no/
. 2 Judge. | |
3 | THE COURT: Oﬁ, thank you, Mr. Leibowitz.
4 : Mr. Mitchell, is there anything YOu'd iike to sayAin
5 | résponse? You don't have to. |
6 | ' MR. MITCHELL: No. I appreciate that, Judge. I think
7 all I would like to say in‘responsé, Judge, is, I've heard what
8 Mr. Leibowitz has to say, I've heard that. I imagine I will
9 hear the anger in the voicés of the people who will come to
10 speak here today. . They speak to one.aspect of sentencing,
11 ‘punishment, retribution. This.is a serioﬁs ;rimé and it must
124 be punished, but there are other reasons that this Court must
‘ 13 issue a s‘entence.. It's sufficient but no more than necessary.
14 The purposes ¢f deterrence, purposes of offering this
‘ 15 gentleman, this person next to hé, é light at the end éf the
J 16 tunnel, no matter how far thét ftunnel is, so that he can use
% 17 that time in jail to make himself better~and to come out of '
}' 18 .jail and bé there for some part of his family's life and make
l 1§ up for what he has done. That I did not hear in
%‘ 20 Mr. Leibowitz's comments. It's not just about punishment,
i 21 Judge; there are other pieces of this sentencing. Thank you.
i 22 THE COURT: All right, thank you.
i 23 A I.know there are a;numbér.of victims who wish to
i 24 address the Court, as is their right. So I will hear from them
] . 25 now. Did you want to say sofnéthing? |
1 _
|

SOUTHERN DISTRICT REPORTERS, P.C.
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MR. MITCHELL: Youf Honor, I don't know ydur%HOnor's
order, but Mr. Nicholson's mother‘also would like to address
the Court. I advised your Homor's clerk of that earlier.

THE COURT: OK.

MR. MITCHELL: I apologize, your Honor .

THE COURT: That's OK. |

MR. MITCHELL: Just‘based on what I-——

THE COURT: That's fine. ©Not all judges do this. I
typically allow family members to address the Court because I .
recognize that a sentencing does ﬁot affect just one-person, it
affects a much broader,community'of people; and families in
particular feel the sting of a sentence. So that's fine, I'm
habpy to hear ffdﬁ Mr. Nicholéon‘s mother. I will hear from.
the victims as well. There is a very broad commﬁnity that's .
present im this courtroom here, anq I hope we'll all treat each
othef with respect. Thisiis a sad day, I think, for everyone.
I think we should all at least recognize that much, OK.

MR. MITCHELL: Judge, Kathy Nicholson.

THE COURT: = All right, Ms. Nicholson, you may proceed.

MS. K. NICHOLSON: Thank you Judge Sullivan, for
allowing me-to.say a few words with my son Jimmy. In this -
statement I am conveying the feelings of his father; his
brothe: Kevin, and sister Donna. I struggled to.writé this
statement. i wént fo tell everyone how much I love my son, how
much hé means to me, what a wonderful person he is, but that

SOUTHERN DISTRICT REPORTERS, P.C.
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seems like it would only.fall on deaf ears.

I remember Jimmy for his positive.attitude, his
kindness, his sense of humor, and most of all, how hevtreated
his family and friends. This is what makes this mess so
confusing'fof so many of thé people who knew him. This is not
who he is. I do not want to diminish the victims' suffering
and hurt over what Jim has done. 'His actions severely4hurt
many people. I am also a victim of Jim's wrongdoings. We were

investors in Westgate too. Over the past year and eight months

- that he has been away, I have tried to make sense of it.” I

can't comprehend how he got to this point. I don't know what
made him do the things he has done, but I understand he must
pay for his mistakes. He has paid dearly. He has lost

everything -- his wife, his family, his friends, his freedom

~and respect of others. He has expressed to me deep sorrow for

hurting so many people. He is truly sorry and is ashamed of
what he has done. I believe he is very sick and needs help and
guidance. |

Many of you came here today to condemn, vent YOur
anger, hope for closure. I know many of Jim's victims see him
as a monster. it would be easier to think of him this way.
But he is not'a mcnster; he is a very flawed person who hurt
most of the people who loﬁed and admired him. Closure will not
happen for me today. It mostvlikely will not happen for
anyone. Money will not be returned and trust will still be

SOUTHERN DISTRICT REPORTERS, P.C.
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broken. EveryﬁhingAwill remain the same.

Please- take into consideration Connor, Ryaﬁ, Patrick,
who love and miss their father like crazy. If you éot to see
them day after day,'you'd know what I mean. People say tﬁat
they feel for the<chi1dren, but I know that is not so. I hope
and pray that my daughtef—in—law does not have to tell them
their daddy will be away for most of their life.

vJudge Sullivan, when you are deciding on a sentence, I
ask you to please take Jim Nicholson, the person we all loved .

and admired, into consideratibn. Please see that he can do

something good with the rest of his lifeL There is goodness

there. If you would give him a chance, he could get back to
that goodness ﬁhat was always there and somehow got lost elong
the way . Thank you for your time.

. THE COURT: Thank you, Ms. Nicholson.

Mr. Mitchell, any other family members who wish to
address the Court?

MR. MITCHELL: No, Judge. Thank you.

THE COURT: 1I'll now hear from the victims. There are
nine, I gather. I thought there would be ten but there are
nine. R

MR. LEIBOWITZ: I gave your deputy a list of 11 but,
yes, your Honor, there are only nine presently.

THE COURT: OK. I'm happy to hear.from them. I

received a list which wasn't alphabetical, so I don't know if

SOUTHERN DISTRICT REPORTERS, P.C.
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there's an order in which they're prepared to speak or if 1

- should just call names.

MR. LEIBOWITYZ: There's been no order decided, your
Honor. We did this for the convenience of_the Court and for
the victims to be close to your Honor to speak.

THE COURT: Yes. All right, well, why don't we just

start. We can start'with the person closest to the lectern, if

he wouldn't mind coming down and using the lectern. It's not

an easy thing to speak in court, even for lawyers, so certainly

it's understandable if you feel a little nervous. But take

your time, take a deep breath, gQ‘slow. And if you would state
your name énd spell ybur néme, first and last, for the record.

MS. MAST: My name is Linda Mast, L-I-N-D-A, Mast, |
M-A~-S-T. |

THE COURT: All right, Ms. Mast.

MS. MAST: If I may, your Honor, I wrote a letter
dated February the 22nd of this year. If I may read the same
letter that I had written to'yqu?

THE COURT: That's fine!

MS. MAST: .Dear Judge Sullivan -- I'm gOing to start
with two small items at the beginning, and then I'll explain.

THE COURT: OK, yes.

MS. MAST: Mr. James Nicholson. stole $511,183.32 from
me. My dearest mom, my begt friend and confidante, passed away
suddenly six years ago, éll by herself, alone. That déy, I

SOUTHERN DISTRICT REPORTERS, P.C.
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- found my mom dead on the floor. I suffer each and every day-

with my loss. These two statements, apart from each other seem
worlds apart, but please let me explain.

-After the untimely death of my ﬁom and the ultimate
séttlemenf of her estate, I received a substantial amount of
money. These monies were not only from years and years of her
hard work and savings for her children and her grandchildren,

but also from the same hard work and savings of my dad, who has

passed away, and my loving grandparents who are also deceased.

With my own savings and the monies from my mom's estate, I
invested in Mr. Nicholson's Westgate Capital Management. These
monies were invested for my two sons' college education and my

retirement. At this point, retirement is out of the question,

‘but I will move heaven and earth to make sure my sons receive

their college education. They are tWo fine young men and I
willvtake care of them despite my huge finénéial loss at the
hands of Mr. Nicholson. I too have children that need to be
taken care of.

Not only is this a monetary 1oss but holds a huge
psychological and physical impact, crying, nonending tears,
kicking, throwing, throw things, vomiting and forget about
sleep. Depression set in for quife some.time. I eventually
spoke to a.professional, which I had to pay for out of my
pocket because my insurancé, working at a small firm, does not

cover it. There were times for weeks I was not even able to

1
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drive my children to school, I was not able to get out of bed.
Mr. Nicholson knows nothing of these life-altering reactions té
his crime, nor does he care.

Almost two years ago, I recéived the phone call:

Mé. Mast, the manager of Westgate Capital Management has been
arrested by.the FBI, your mdney is gone.

My mother died all over again. I plead, Judge
Sullivan, for Mr. NiCholson to be sgnteﬁced_to the maximum time
allowed by law, 45 years with no chance for parole. . I |
respectfully thank you for your time.

THE COURT:l All right, thank you, Ms. Mast.

Ladies and gentlemen,; this is a>courtroom, OK? I'm
going to ask you to treat it like a courtroom;‘it‘s not a
theater. .The emotions here are.very real -- I uﬁderstand that
and I respect it -- but I'm going to ask yoﬁ to refrain from

those kinds of outbursts. All right? Do we understand each

‘other?

- OK, next.

MR. McGRATH: My name is Bernard McGrath,
B-E-R-N-A-R-D M~C4G~R;A—T—H.

THE COURT: Mr. McGrath.

MR. McGRATH: I'm here speaking on behalf of my wife,
ﬁho was a joint.investcr with me, and my daughter, who was a
separate investor. I myself, I look back now, I didn't do my
own due di}igence.that-l should have done with the backgréund

SOUTHERN DISTRICT REPORTERS, P.C.
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that I have in accounting. I éhould have done it, I didn‘t.
Myvstupidity. When the market wés going down and I received
the statement that showed we were still making money, I
thought, this isn't good, I should get out. Ibtalked to my
wife about it. Now, my wife's cousin, Donna, is married to
Jim. Her comment to me was, no, family wouldn't do this. I
said, I don't know, when it comes to é buck, family doesn't
mean anything, they're oﬁt for themselves. So on behalf of
myself and my wife we were stupid, we should have done our due
diligence, we didn't, we take a loss. What does bother me --

THE COURT: - Take a mihute.

-MR..MCGRATH: My daughter, she lost her husband in
June of that year. She got a life insurance settlement of
$200,000 that Was intended to pay off or pay down towards her
morfgage. She didn't do that. She has two young children, at

that time four years old and two years old. She says, if

A»anything happéns to me, I want the children taken care of, I

want to put the money inAan investment and make sure that the
children are taken care of. Jim knew this when he took the
money. I think anybody with a heart wouid have -- no matter
what, your husband justldied, she's got too little kids --

| THE‘COURT: Is your daughter Kerry Ann Fox?

MR. McGRATH: Yes. I think anybody with a decent

heart»woﬁld have said, hold on tQ your money for a little bit,
I'1l get back to you. |

SOUTHERN DISTRICT REPORTERS, P.C.
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Your Honor, I ask that you take this into

consideration. Jim is concerned about his children. I
wouldn't think so, ‘when he did the crimes that he did. "I'm

_concerned about my grandchildren. I'm hoping that they're

going to be able and that my daughter will be able to recover
from her loss and be able to provide for her children properly.
I thank you foi the time, your’Honor Sullivan.
THE COURT: Thank you, Mr: McGrath, I appreciate it.
OK, next. |

MS. WILLIAMSON: I'm going to try to remain calm. My

‘name is Colleen Williamson, C-O-L-L-E-E-N W-I-L-L-I-A-M-S-O-N.

THE COURT: All right, Ms. Williamson, good afternoon.
Thank you.

MS. WILLIAMSON: On December 17th of last year, I was

diagnosed with cancer, at the age of 37. The doctors tell me

that the cancer invaded my body years ago and slowly but
steadily-gréw undetected into a malignant tumor that ultimately
revealed itself. A cancer diagnosis is shocking. The

uncertainty that it causes is crippling. The toll it has taken

on my body and my psyche is devastating. I live in fear every

day that I won't recover.
What I have written and what I am speaking here today,
as dramatic as it may sdund, is exactly how I feel about James

Nicholson and his Westgate Capital Management. Mr. Nicholson

is a cancer that invaded my life and grew undetected into a

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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malignancy that ultimately devastated my world and the world of

‘my family. With surgery, chemotherapy, and radiation, I am

fighting and believe I will ultimately beat cancer. But how do
I survive Mr. Nicholson? I quite literally lost everything.
And I'm nbt even speaking financially, beéause Jim is also a
mémber of my family. Birthdays, graduations, communions and
Christmas, Mr. Nicholson was thefe with his charming smile and
stories to everyone about how greatAhis business was and how
fast the money was growing. I can never éxpress in words what
this has done to my family.  There is nb-pricevtag for the toll
this has taken on my relatives.

Family, your Honor, is what gets you through the hard

times. But what do you do when the family that's supposed to

get you through the hard times is the cause? There are

consequences for. our actions and decisions, and I accept full
résponsibility for my decisién to invest with Westgate Capital.
I live with the consequences of that decision every day ahd
will continue to do so for the rest of my life. | |

| And with that said, I realize that I'm one of the
lucky ones. I don't want people to feel sorry for me; I will
no longer cry over this and after today, I will no longer be
one of Mr. Nicholson's victims. I'm young enough to come up
with a backup.plan for my life, I have years to make up for
some of the money I losﬁ. I will play the cards that I have
been dealt becaﬁse I have no choice. But Mr. Nicholson did

. SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 have a choice. Every day since 2000, when this particular
. 2 fraud began, Mr. Nicholson chose to 'manipulate,' decéive, lie,
3 and steal. He made a conscious decision to ao this for years
4 on end; I hear people describe Jim as sick and lost, needs
5 guidaﬁce.‘ It's a simple way tovexplain away his beha&ior, and
6 it is ﬁnacceptable to me.
7 There is novpsychological deficiency in Mr. Nicholson.
8 There's a famous line of a very popular movie in which-Michael
9 Douglas character sayé to Charlie Sheen: Greed, for lack of a
10 better, is good. This is how Jim chose to live his 1ifé. It
11 was his personal mission statement,'the motto by which he
12 decided to 1ivé his life. Good old fashioned greed is what
. 13 drove Mr Nicholson. And now it's time for the defendant to
14 pay for that greed.
15 ‘ When we hear what he's guilty of, it somehow doesn't
16 séund that bad. Securities fraud, investment advisor fraud,
17 and mail fraud.don't have the same'pﬁnch aé murder, aggravated
18 assault, and armed robbery. But what does that make it any
19 less of a crime? The victims he left in his wake hear words
20 like foreclosure, frozen accounts, debt collector, and
21 bankruptcy on a daily basis. A trip to the mailbox causes
22 anxiety and fear because you don't know what you're going to
23 find. And.as crazy as it may sound, Jim.has a more- secure
24 futqre than some of us that he's left behind,‘ He;has a rqof
. 25 || over his head, he will be clothed and fed, and he will have

SOUTHERN DISTRICT REPORTERS, P.C.
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access to medical and dental care. He won't be in the

surroundings that he grew accustomed to, he won't be where he

“wants to be, but neither am I, and neither is my family.

As I said before, I consider myself one of the lucky

ones. Many of the victims are far worse off than me. And for

4myself, I would ask the Court -- but for those left with no

‘means with support'or income, I beg this Court -- to impose the

maximum sentence allowed by the guidelines.

Through all of thié, I have very little trust left in
people. Bué.I am going toArely on the judicial system and I am
going to trust that youbwill‘do the right thing; I‘have
nqthing to say_to Mr. Nicholson directly, but I would like him
té knowvone thing: I believe in God and I believe that when we

leave this life we move to another. And with all due respect

-to this Court, it is my sincere hope that when he leaves this

eérth he will sit and be judged a far greater power and,he‘will
be given a sentence far more severe than any that can be
impose& on him here today. May God have no mercy on his soul
and may this Courﬁ have né mercy with regard to his sentence.
Thank you, your Honor.

THE COURT: Thank you, Ms. Williamson.

Let me hear from the next speaker.

- Ms. C. NICHOLSON: My name is Christine Nicholson,

C-H-R-I-S-T-I-N-E N-I-C-H-O-L-S-O-N.

THE COURT: All right, Ms. Nicholson, good afternoon.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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MS. C. NICHOLSON: Good afternoon, Judge Sullivan.

Thank yourJudge Sullivan and members of the court for thie,
opportunity to speak to you on my behalf. I never thought I
would have to write or read a victim statement, especially one
regarding family member; Jimmy is myAfirst cousin; his father
and my father are brothers. They.have worked hard all their
lives to provide for their family and save for their futures.
My father and uncle unfortunately do not‘speak any longer.
Maybe it's(out of pride or shame but there is no communication.
The families don't talk to each other anymore, our family, his
family; everything has ceased after February 25th. |

| This‘hasibeen a huge void in my life that is wvery hard
and something I don't think I can ever get over. I think aboﬁt
it constantlyr It.has negatively affected the last 20 months
of my life. I do fortunately have a good support system and
hepefully at‘some point will be able to grasp the realm of this
and be able to move on.

After his arrest in February, my family, who I'm

representing, my parents and cousins who also invested, are

. going through great shock, stress and pein. The man we once

knew is not at all who we thought he was. Jimmy lied to us,
cheated us, disgraced us, and we have no answer. Simple

events, because we have the same last name and because we've

‘lived in the same area, have become horrible. ' A year after his

arrest, I went to a gas station to get gas. When I handed the

SOUTHERN DISTRICT REPORTERS, P.C.‘
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gentleman my credit card, he looked at it,.and he went into the

office. I figured he was just running it through. He came out

- with an article from the Record and showed me the article and

said, are you related? Because this man scammed friends of
mine. I got back into my car and answered no, because I don't
know how to answer because I don't know what's going to go
further, is he going to interroga;e ﬁe more. It's horrible
repercussions.

This has gone on for our family for the past 20
months. I know in my heart that I loved him. We were close.
All the cousiné were always there for each other, for
celebrations, disappointmenﬁs, sickness and deaths. We had
holidays together, we are each other's godparenté,.we were .
together, and that's what makes this 'so hard. That is all gone
because of what Jimmy has done.

We've invested and we've lost money, which is a major
issue, but it‘s‘not the .only issue: To know that my father was
planning to retire, and after this can no longer honestly feel

he can leave work leaving something for my mother and himself,

breaks my heart every day. To know that people came to my

father's work for no reason other than to harasé him, because
he was Jimmy's uncle and to ask questions of what he knew and
how he Qas-related, without stating'who they Were, is
devastating. My father has no reason to be interrqgatéd b?
people we don't even know who they,aré.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

11

12
13
14
15
16
17
18
15
20
21

22

23

24

25

44

0atknics | Sentence -

To read also on a blog that we have all become members

'of, or most of us, which has helped us throughout these_last 20

months, that one of the members' daughters who worked her whole

-high school career to get into the college that she wanted,

couldn't go because there was no money left, stays with me
forever; I have no trust. I fear for what my .and my‘parents‘
future is going to be. The family never questioned any of‘his
actions, because every time, we wére told he Was moving up the
corporate ladder. |

Not knoWing this -- it wasn't until.we read the
articles that his aéceit went on fbr years, years before we
even knew. Gone is the Nicholson's faﬁily name and the family
name that was made for us. Unfortunately I work in a town that

neighbors the town that he last moved to. The towns in the

area are very small and everybody seems to know each other. I

- have worked hard for the past 11 vears to be a respected

pediatric-nurse and have met many, many families over the
course of those 11 years.. No one understénds how mény
investors, friends and neighbors of Jimmy have come through my
office and have wrongfully and misguidedly accused me of

knowing things and profiting from him. I honestly cannot wear

'a name badge any longer because of our last name. It surprises

everyone when they ask me how did I not know, when they ask

others and they accept it. . The only fortunate thing I have is

" that my office is very supportive.

SOUTHERN DISTRICT REPORTERS,. P.C.
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Unfortunately, I'm noﬁ aloné. One of my sisters also
works in the financial industry. The day after hié arrest, my
sister went to her bosses and explained to them that they were
cousins and solely that, they had no interaction’whatsoever,
she did not know aﬁything about Jimmy'é investments. Her>
bosses sat down with her in a meeting and tried to.discuss with

her what to do because people were going to question, when she

"used her last name. Uhfortunateiy her office wasn't as

comforting. They left repeated articles all around the office,
emails, everything to intefrogate her and also taunt her, why
she didn't know what was going on and how she didn't profit.
Conveniently, six weeks after his arrest, she was laid off, not

to find a job again for over another six months. She is still

in the financial business and still now this office has its

pros and cons. She will never ever be able to erase what has

happened bécause she carries the Nicholson last name.

Your Honor, I realize that things &ery tough for
everybody here and behind me, and it's a devastating loss for
everybody, and I'm not demeaning anything, but I also feel in
my hearf that wﬁat his lawyers are saying is not going to --
ten years is not, I believe, going to chaﬁge'a‘man who is
certifiably sick. If he would have portrayed to us things that
were different -- he sat with my father and blanned his

financial future and life. My father held him in a regard that

" a father would hold a son. And to then hit my father up five

SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-0300




10

11

12

13

14

15

16

17

18

19
20
21
22
23
24

25

46
Oatknics Sentence

" weeks before he was arrested to'give him another offer of

$25,000, and my father‘took it, purely tells me he wasn't
looking for my father or my familY's best interests.

So I ask you, Judge, to pleasé coﬁsider everything
that these poor people and everybody behind me are saying aﬁd
that you take into consideration not just the aspect of losing
moneyvbut the aspect of, losing my life as I know it as a
Nicholson will no longer be‘the same. Thank you, your Honor, -

THE COURT: Thank you, Ms. Nicholson.

All right, the next speéker.

MS. LEY: Good afternoon. My name is Mary Kay Ley

M-A-R-Y K-A-Y L-E-Y.

THE COURT: Ali right, Ms. Ley, if you could keep your
voice up a little louder, perhaps.

MS. LEY: Yes. Thank you;-

Mr. Nicholson, you do not knbw me; I doh't go to youi
church, my children don't play sports with yours, I don't play
golﬁ, and I don't even live in northern New Jersey. ' So how did
I)get_mixed up in all of this? I trust people. : |

I hear what some say about you and the names that
they've called you. They can do that because they know you and
I don;t. But I wili séy‘that you have no idea who I am,. what
you héve done to my daughter and what you have done to my son

and to me. My husband worked hard for his children and to

support his family. He was fortunate that he worked full-time,

SOUTHERN DISTRICT REPORTERS, P.C.
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but all the éxtras came from paft—time jobs that‘he took so his
children would be able to have something better. His father
was not present during his childhood and into his adult life.
He saw his mom struggle with fivé boys. He was a great dad, .a
great friend and a~wonderfﬁi husband to me. But my husband
died in 2007, and for some reason I feel as though I did too.

So who are we? We are a simpie family,‘but today . I
feel as though I have.failed my famiiy. My son Austin is 21.
He graduated high school, and I remember his dad saying that he
just wanted to see him play another year of baseball. That
made me so sad. ~You have no idea what it was like‘when hévtook
his chemo andAhe would get rides to the baseball field and
people would put his wheelchair in_their car, but he did get to
see‘his son get to play another game.

Doctors were baffled that he was still hanging in '

A there[ but seeing his son play gave him his will and his

passion, and that's what gave him purpose to keep looking to
another day. That same year, my son did graduate from high
schoél but his dad wasn't there. I tell you this because you
need to hear it as a dad who will not see his kids play ball
and graduate from high schoél. Your children will be thinking
of you .and they will be wéndering why are you not here.

| The high séhool my son went to named batting cages
after my husband, the booster club established a scholaréhip in

his name; and ju§t this past year) three years after he died,

SOUTHERN DISTRICT REPORTERS, f.C.
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the little ieague established a.scholarship in his name. He
was an outstanding coach and mentor and still to this'day is
missed.

My son now plays baseball for a college in
Pennsylvania. AHe studies psychology and made the dean's list
for thé first time this last semester. He had an open tryout
forAa Major League Baseball team but.he wants to be a high
school guidance counselor and teach kids how to play and
understand the game of baseball. He wants to give back.

‘My husband took part—tiﬁé jobs so that our daughter

Morgan, who is 23, would be able to swim year round. He savéd

for the Elite bathing suits and the travel trips, he packed his

lunch, he drove an older car and he went without so that she
could be the best. Morgan was recruited and competed in an
NCAA Division I swimming for four years at a major southern

university. He saw her swim once at a college meet, and I can

still hear him éay, Go, Morgan. Ted didn't get to see her

graduéte wit@ top honors and start the.beginning of her life as
a young adult.

He was a proﬁd dad, he loved his children, and he was
unselfish, patient and kind. He gave his time to read to them
when they were young; aﬁd helped with projects and homework.

He was always there for theﬁ. But my husband Ted died of a
raré form of bone cancer in 2007. He was diagnosed terminal,

and that's when my life bégan to spin. After 23 years of

SOUTHERN DISTRICT REPORTERS, P.C.
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marriage, I needed to take the lead, také contrql, and comfdrt
him. At that point.in my life, I understood what my purpose
was; I was strong and stoic and humbled, I appreciaéed life. I
remember saying to him, I will love ybu and honor you all the
days of my life. And it was hard to see this WOﬁderful man
fade. And now, I feel like I have failed him. I trusted, I
did not do my due diligence.

Every day goes by and I hear him say to me, it{s, OK,

it's only money. But he doesn't know what every day can be

like when it's a struggle. We were a two-income family; that's

what made it work. I was told that the life insurance that was
meant to supplement the income that wasn't there -- I was told

that investing with you, we could still draw monthly what we

needed to maintain our livelihoods. But our lives changed

since Ted died and we invested with you.

I don't have my husband and my friend and I don't have

‘the support that he left us, and sometimes I feel I have

nothing. My children are young and they will grow and they
will love life, they will miés their dad every day. They will
not have the éecurity that their dad left for them, the support
that his father didn't do for him as a youngster. For me,
every day I try and step out of this horrible placef I am not
young, I will grow old, but I will love life and T will live
life, and I will live,fér him.

I am sorry for your family, for your mom.and your dad,

SOUTHERN DISTRICT REPORTERS, P.C.
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your wife énd your children and for what you have put’ them
through because of your selfish béhavior{k I am sorry that you
will not be able to be there to experience what dads get to do
with their kids. You will'nof see how your family grows and
live life, and you will not be there when they die.

Thank you.

THE COURT: All right, thank you, Ms. Ley.

We can hear from the nekt speaker. Ybu can come
around that way, sure. '

MS. SIDOTI: My name is Jeannie Sidoti, J-E-A-N-N-I-E
Sidoti S8-I-D-O-T-I.

~ THE COURT: OK, Ms. Sidoti, good afternoon.

MS. SIDOTI: Good afternoon.

THE COURT: If you can keep your voice up a little
louder. |

MS. SIDOTI: I'm sorry.

Thank you to the court and your  Honor for allowing me
the opportunity to address the deplorableness of the defendant,
Jim Niéhoison, someone I used to call a friend, and how those
actions have impacted my life. It's difficult to put my
thoughts in order as his blatant disregard for the people he
victimized by his greed overcomes‘me all ét once. The loss and

devastation that Jim brought so many péople is truly

- unforgivable. His actions were sneaky, underhanded and

deliberate. Really, how could someone unintentionally take

SOUTHERN DISTRICT REPORTERS, P.C.
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huge sums of money from over 400 people, promising a good -
feturn to eéch one, ahd then lose every dime to him in good
faith?

I have friends that have»lost their homes, had to
uproot their children and had to reconstruct their lives. He
betrayed his wife, my oidest and deareét friend, and hurt her
so badly leaving‘her to raise three beautiful boys on her owmn.
His kind, supportive step-parents and siblings have béen
disgraced, not to mention the irreparable damage his actions
céused my family, but I'11 address that in a moment.

| I wonder, was it all wofth_the pain and suffering he's
caused'everyéne?' Where did his conscience and values go? I
wonder when éverything changed for'him; When did money and
power take over his soﬁl? When and why did it suddenly become
OK to abandon éveryone and everything? I just don't |
understand.

- Jim waéAsomeone I looked to for advice about money and

so-called invésting because I knéw nothing about it. He was my

friend. I was his maid of honor. So, of course, I completely

~trusted him. Now I feel a fool, as it's obvious that his

friendship was all a big-scam, just as my investment with
Westgate Capital was. He took monies from babies and the
eiderly, namely my son and my mother. My son's small college
fund started with the money that he received from his

christening, to which Jim attended, and from his modéling is

SOUTHERN DISTRICT REPORTERS, P.C.
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1 now gone. Now‘that my son is four, my husband and I have been
. 2 able to put away a whopping $225 towards his college fund in a
3 savings account. When I was unsure of what to do with my
4 401 (k) rollover, the defendant gladly took my money and advised
5 me that he would not be too aggressive with it as he knew that
6 was the only thing I could contribute towards my husband's and
7 my retirement. |
8 | Now, I thank God for my‘husband‘s pension and annuity
9 but feel guilty that I have nothing to put towards our golden .
10 years. But by far,»the worst pain suffered from the
11 defendant's malicioue tactics is what ne did to my mother Marie
12 Donnelly, an éz?year—old widow.
. 13 I digrees to when my father was alive. He and I had
14 so many conversations during which he would eay that if
15 anything ever happened to him, just be sure I took care of my
16 mother. I took care of her all right; I invested all of hef
17 money with a thief: Money earned by my father who worked as a
18 || steamfitter in a nuclear reactor while alse working constant:
19 side jobs; and money earned by my mother who reentered the
20 business world before . I even turned six to help support a
21 family with five children; money received after my dad passed
22 away and they had to sell their very modeet retirement homevin
+ 23 Florida that they loved so much and their small trailer in
24 Pennsylvania used as a summer home; and money from his life
'. 25 ineurance -- all totaling about $89,0QO.

SOUTHERN DISTRICT REPORTERS, P.C.
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How I look back now and wish I hadn't put all of my

parents' eggs into this defendant's one basket with the hole in

.it. My mother should be living comfortably, able to spend

money without havihg to worfy about going overboard once in a
while. Now(.she cannot even get the dentures she needs and has
to worry about medicine, which medicine not to take at the end
of every vear wheniMedicare runs 6ut; |

How has Jim Nicholson's greed affected my life? Well,
I have friends that no longer talk anymore because of the
conflict he has subjected his wife, my best friend; to. My
son's college education fund is virtually nonexistent. I live
with the guilﬁ day in and day out that my mother and father's

70 years of hard earned money is gone .and she has very little

‘to live on because she listened to me about investing with my

quote-unquote friend. My poor father is probabiy rolling over
in his grave. My siblings are not,ail too pleased with my
management of our parents' money. Lastly, my hard-working
husband has to cbntinue breaking his back working construction
as long as he possibly can bear because all we have to live on
ig his retirement pension and annuity.

Your Honor, I plead with you to keep my story in mind
when handing down the sentence for my dear old pal, Jameé
Nicholson.. |

THE COUﬁT: Thank you very much, Ms. Sidoti.

All right, let me hear from the next speaker.

SOUTHERN DISTRICT  REPORTERS, P.C.
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'MR. GOLDEN: My name is Jeffrey Golden, G-0-L-D-E-N.

 THE COURT: Mr. Golden, go ahead, please proéeed.

MR. GOLDEN: They say that-time heals all wounds. And
so I wasn't sﬁré if that same sickening feéling in the pit of
my stomach that I felt when I first wrote this impact statement
one.year ago would return when I revisited it today. Sadly,
that feeling has come roaring back with an ﬁnforgi&ing
vengeanceff

| Remember your last bout with severe nausea? It's much
like that. Just when you thought you might be dome with it,
another wave would hit. 1In what seems like a lifetime ago, one
morning my wife and T awoké to read the 1atest'érticle in the
local paper, about how little has been found of the bulk of our
life savings that we had entrusted to Nicholsén. VWe chatted
about it fdr a few minutes and she left to drive to work. This
was good, we were both coming to terms with this disastei |
pretty well. Ten mihutes later, shé calléd_me from the car
sobbing uncontrollébly; another wave had just come rolling in.

When I took the ocath 28 years ago, I promised to love,
honor and obey. ‘I also made an oath to myself that I would
protect her. I failed hére, and that's my greatest source of
pain. I once had a small sailboat and was anxious to try it
out. So I.conviﬁced.Vicky to come along on the maiden voyage.
With my zeal to impress her with my newfound sailing ability,

it never occurred to me that I should actually learn how to

SOﬁTHERN DISTRICT REPORTERS, P.C.
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sail. How hard could it be? Raise the sail, turn the rudder,
got it. It was a beautiful day. Winds weren't strong. We

were sailing straight towards the inlet to the ocean. I had

taken a lesson and knew that to turn the boat,‘you proclaim,

"Prepare to come about," everydne dudked, I turned the ruddef.
What was supposed to happen was, the boat‘wasbto turn as the
sai; was blown to the other side.and‘we wonld be sailing in the
opposite direction. Except in this case it didn't happen. I
said, "Prepare to come about" once again, and once again the
boat keét sailing towards the outlet to the ocean. I thought 
this was a good time to share the news with my wife; and when I
did, she acted unconcerned. My throat felt as if I had
swallowed a cup. of sand and she was calm. When I told her this
would be a good time to panic because we were heading for the
open ocean and I hadn't yet figured out how to turn eround; she
replied, as she had many times before, ﬁnat she had complete
faith in me and nothing bad could happen to her as long as I
was around. Talk about pressure. And righﬁ then, as if out of
a movie, it came to me that I needed to release the retractible
centerboard to gain control and turn the boat, which I did and
once again delivered her out of harm's way. My reputation
remained intact.

Ae this relates to Mr. Nicholson: I had never tried
harder in my life to regain control of the centerboard. But

because I trusted him and got too comfortable, I let him take

SOUTHERN DISTRICT REPORTERS, P.C.
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it and he never gave it back. It wasn't a fairAfight; I know;
I'm just a regular guy who's worked all of his life, played by
the rules, always gave the benefit of the doubt. How could I
stand.a chance against this creature? I feel'like Captain Kirk

would have felt they tried to explain to Spock what human

~emotion is. If only I had some warning. But everyone infected

by him knows that's what made him so insidious. He seemed so
sincere, just like he did on December 11lth, 2009, When he pled
guilty and told the judge how ashamed he was of'What he had
done. He seemed so sincere, just like he did when I ésked him
a year eariier in December 2008, if my 88-year-old widowed
méther liVingvon a fixed income in an assisted living facility

in Florida should entrust he: life savings of $50,000 to him.

‘This was December 2008. He already knew his scheme was

unraveling. .What difference could another $50,000 possibly
make in his $140 million-plus fraud? And he took her life
savings anyway .

Like an addict scoring his next fix, my friena Jim
told me that he would take good care of her and invest it in
his strategic fund. He agreed that he would send her $500 rent
money each money. The first check caﬁe in January. It
bounced, everything is gone. I now help her out as much ava
can. |

The defense attorney alluded before to Jim's special
relationship with his children. He seemed very sincere, just

SOUTHERN DISTRICT REPORTERS, P.C.
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like he did when I came to his home on February 22, three days
before his arrest and he showed me .-his phony Merrill Lynch
statement reflecting a Westgate balance of $172 million. I am
chilled to this day remembering standing in his vestibule and
asking him to take an oath on the lives of his three precious
children that our money was safe and accounted for. He looked:

me straight in the eye and actually seemed hurt that I would

~ask such a thing. He told me, you know, there is nothing more

precious to me than my three boys and on their lives I take .an
oath that your money is safe and accounted for.

I was so reiieved, that my feet barely touched the
ground leaving his house. After all, the lowesf scum woﬁld
never say that if it Wasn't true. They might make up another
excuse but they couldﬁ't swear on thelliveévof their children.

I couldn't wait to call the three friends that I had referred

to Nicholson to tell them the good news, that even though it

looked bad, I was now convinced that his stories about moving
to the new office and changing banks must certainly be true and
our money was safe. He swore on the lives of his children.

He seemed so sihcere, just like he did when he sent

out his personal letters from jail in which he told us how he

wanted to contact us sooner but his lawyer had told him not td
but he didn't want to wait any longer to tell us he was sorry.
The gall of this man was glaring as he closed with, I look

forward to the day when I can begin making restitution. Yeah,

.SOUTHERN DISTRICT REPORTERS, P.C.
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1 || Jim, me too. Me too.
. | 2 | . He disregarded the pain, havoc, destruction, of,.
3 375—§1us trusting families that he would leave in his wake in a
4 Way that only someone at the far énd of the human spectfum
5 could, all the timé giving you the feeling ﬁhat he waé your:
6 best friend and should be trﬁsted to stand as ﬁhe guardian of
7 the gates of your fUture. He‘wésrgood. He was good at.
.é selfishness.and.evil, not so much in inﬁesﬁing.
9 | I am not particularly religious{'somebody referred to
10 God a little bit earlier. I too believe in God and I believe
11 that whatever punishment Jim gets on this planet pales in
12 comparison to‘what waits for him én the other side.
. 13 : In the meantime, I need a ga@e plan. I need to focus
14 >on what's left. It may not be mﬁch compared to what we had
15 before, but no matter how sorry I feel for myéelf or how much
16 rage I have, what's leftiisjwhat's left. EverYone has their
17 own way of'éoping. My way is to rationalize that the bastard
18 took only’my money, I will not let him steal anything else. My
19 family is healthy, we love éach other, we have a few dollars
20 left, and we will get through this. We have but one choice to
21 .get through this, and that choice is how. While I'm not |
22 consumed with revenge, I have the normal emotionvof wanting to
23 see justice for the guy who violated my family and stole money
24 representing two lifetimes of hard, honest work. This
. - 25 experiénce has been a nightmare, the ending of which is the

SOUTHERN DISTRICT REPORTERS, P.C.
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financial well-being of my family’will_not be as my wife and I
had a right to expect.

Jim will have to answer to his crimes with Judge
Sullivan now and most<éssuredly to. the final judge at a later
date. Your many victims will go on with their lives‘with |
varying degrees of recovery. You, however,'are forever
branded, aﬁd we can only hope for some degree of justice that
will see you languish in prison for the better part of the rest
of YOur'live. As the saying goes; maybe some day God will |
forgive you, bﬁt I don't think many of your victims ever will.

I wish for‘you that eVery da? from this day on, you
feel the séme‘endurihg‘daily pain that you've inflicted upon
us. If there‘s a God, and I'm pretty sure there is, then you
surely must be the,postér be for judgment day with him.

Talking directly to you makes me feel unclean. So that's: the

last thing I'll ever say to you.

Judge, I reserve my closing cémmenﬁs to you. The
victims in.ﬁhis case have 1ost'so much, many have lost
everything_—— elderly people who entrusted their children to
invest their life savings, dreams for sending our children té

college, comfortable retirement earned by lifetimes of hard

honest work, inheritance for our children, all gone.

Allow me to share a universal concern: Because this
is a white collar crime with no physical violence, it's

possible that this might not seem so horrendous in ybur Honor's

SOUTHERN DISTRICT REPORTERS, P.C.
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1 eyes. While your Honor)'along with many others, surely
. 2 sympathizes with our pain, with all due respe»ct,‘ it is

3- impossible for you to feel the level of betrayal, devastation,
4 despair and debilitating fear of the fuﬁure felt by so many

5 caused by -this one man.

6 If he is sentenced to 20 or 30 years and gets out in

7 some fraction of that time, he'll undoubtedly flee quickly to

8 | where many believe he has hidden some of our mbney and live out
9 his life in luxury. If that were to happen, we would all be

10 victims éll.over again. Please, please, putithis criminal away
11 for 45 years so that we at the very least can take away from
12 this tragedy ﬁhat he will never again live thiswcounterfeit

. 13 life and luxury with other people's money. Thank you.

14 - THE COURT: Thank you, Mr. Golden.

15 v MS. CHAMBERLIN: Is it OK? It's 5:00 o'clock.

16 o THE COURT: It's all right.

17 ) MS. CHAMBERLIN: That's fine?

18 THE DEFENDANT: Yes.

19 . MS. CHAMBERLIN: Stephanie Chamberlin

20 C-H~A-M;B—E—R—L—I—N.

21 THE COURT: All right, Ms. Chamberlin.

22 : MS. CHAMBERLIN: Honorable Judge Sullivan, I~stana

23 here today. before you not on behalf of myself but on behalf of

| 24 my 9-year-old daughter and 1l-year-old son. My children have

. 25 been hit the hardest by the inner criminal workihg activities

SOUTHERN DISTRICT REPORTERS, P.C.
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of Jim Nicholson's horrific plaﬁ. They have had to sit by for
the past two yearsvand watch their parents struggle with‘the
daily repercussions of Jim Nicholson's greed. You see, your -
Honor, my husbaﬁd and I had the children's college funds
invested with Westgate. Our investment with the fiim began.in
October of 2008:. We were a poét—Lehman Brother investment, so
we painfully realized on December 11, when Jim finally.pled
guilty, that the kids' college funds never even got.puf into a
fund, as the falsified stateménts had reflected. He just stole
it, and then proceeded to spend the money of a 9-year-old and
12-year-old. The thought of that today is still,
incomprehensible. |

Our investmenﬁ startedrafter the collapse of the.stock
market in 2008.: Like many other people, we got scared-and we
took the college funds out of the brokerage firm that it was
in. Unfortunately, we listened to the advice of the VP of

marketing at Westgate Capital Management, Phil Rutigliano. We

liquidated the kids' accounts and sent the checks right over at

Phil at Blue Hill ﬁlaza. We had absolutely no reason to
mistrust him. He went to our church and was always speaking
about what a genius Jim was. What we didn't realize was that
Jim wasn't a geniﬁs at being a hedge fund trader; he was
actually a.genius as contriving deceptive scams to steal
people's money, hard-working honest people's money, innocent

children's money. That became quite clear when his

SOUTHERN DISTRICT REPORTERS, P.C.
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professional record wés made pubiic in July 2009, that thisAwas
not his first offense. | |

Creating Westgate was a genius plan of Jim's, to keep
Westgate as an unregistered fund. Ingenious. Ilwill never
forget the time and place that I was when my brother called me
with the horrifying news. Whén thevneﬁs broke on the 26th of
February; ét 4:45 p.m., I had to actually sit down and try to
just breathe. My son lookéd at me as I held the phone and I
started to hyperventilate, and he said, Mommy, what's wrong?
Did somebody die, Mom? No, I :eplied. Mom, just breathe, it
will be OK. = What happened? Well, a very, &ery bad man stole a
lot of money frdm our family. With that, my son loocked in my

eyes in complete befuddlement and said, why would someone do

that to our family, Mom? Those words will resonate loud and

clear for many years to come. You can only imagine my inner

angst and sadness when he uttered those words. I had no answer

for him: 1In fact, the only one who can answer that would be
Jim himself. Maybe some day he can explain to my 12-year-old

why he found it perfectly acceptable to rob him, his 9-year-old

- sister, his parents and many other family members. I just

broke down in tears.

My children have had to sit by and Watch their parents
reconfigure a lifetime of savings that was blatantly stolen
from them. I am a teacher, and that profession is never going

to make me rich. In knowing that, my husband and I are in a

SOUTHERN DISTRICT REPORTERS, P.C.
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very specifié savings plan which really we don‘t Qéer from.
Even when my husband was out of work for over a year, we never
miésed a college éayment. Some months are bigger than others
but still we worked hard each and every day because that's what
we do for our children. I'workéd two jobs to contribute to

their funds. This is what honest, decent human beings do for

their flesh and blood; they don't steal, they don't throw them

to the side for the saké of bigger houseé, more country club

memberships or private jets. I do not expect Jim to understand
that because clearly he doesn't.

I'm kind of skipping around bécause I can't -- I'm
sorry.

To be honest, your Honor, Jim doesn't realize that he
has affected generations of lives. AMy only hope for my

children is that in the next few years, which is really all the

- time my husband and I are going to have, that we can scrape

together enough money to send our kids to collégé with
something, anything, to leséen their burden. In the short .
period of time we will never be able to replace that Jim -- the
money that. Jim stole and spent on his éwn children, his wife,
multiple real estate purchases, et‘cetera. The thought of that
is sickening.

I'm one of four children in a Catholic Italian family.
Two of my four siblings were involved in the schemé. One of

the most tragic losses that have been'suffered, in my opinion,

SOUTHERN DISTRICT REPORTERS, P.C.
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is that my children are no longer able to see family members
who don't live in this area. The money to jump on a plane for
a quality visit with families -- not there. My children miss

these quality visits and, quite honestly, your Honor, can you

really put a price tag on those?

There are now decisions to be made, not decisions that
we make, decisions that Jim forced my husband and I to make.

It saddens me that I'm forced to make decisions about visiting

my family because the money to go and visit with them now has .

to either go to rebuild their college funds, put money back

into a pension, and that money has to be earmarked to rebuild

the funds that Jim simply just robbed my family of. He stole

so much‘more than just money from my children, it's just too
painful to put ihto woras. The arguments, the stress that he's
personally causea in»monwn life is incomprehensible.. The
sleepless nights, embarrassment and shame that my husband and I
have had to go through, and he'svcauséd my children to sit by
and watch, is horrific. | | |

My children have had to watch their parents and other
family mémbers suffer all because of Jim Nicholson's greed and -
overindulgence in the things in life that are so unimportant
andkhopefully have been now beeﬁ stripped from him, his wife,
his own children; just as he stripped them away from me and
mine. It saddens and angers me each and every day when we're

forced to alter our decisions because of the pathetic choices

SOUTHERN DiSTRICT REPORTERS, P.C.
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that he madé. Jim's scheme affected both investors as well as
their families. He really has no idea of the intricate web of
lives that he has affected and will continue’to_affect.

.Your Honor, as I seé it, Jim's future rests in your
ﬁands.v I wish it rested in mine but it doesn't and clearly
you've earned it. Bernie Madoff received 150 years in prison.
Evenbthough you can}t compare the amounts of money that were
stolen, it's dnly because Jim had a lot lesé time to accumulate
money to and. to actually steal it. But don't forget that
someone's hundred thousand dollars is someone else;s
$2.2 millibn.» The monétary value in what Jim stole, it doesn't
matter, it's inconsequential at this point. It's the crime
thét matters. Rest assured, with his work history as proof, he
and his employees Phil Rutigliano and Robert Lee, who nobody
haé,heard from, would still be reaping the benefits of our
labor if Bernie Madoff had not been discovered. Who Wpuld have

ever thought that Bernie Madoff would turn out to be a blessing

in disguise?

Jim and his wife, who I don't think for a minute is
innocent either, would still be buying up properties,
disposable goods and living in-a mansion, that they bought with
stolen money, in Saddle River. All the.while,-innocent
investors would be'going off to work to earn money and feed
intobhis funds each and every month. |

I'm asking you Eoday to pleése sentence Jim to the

SOUTHERN DISTRICT REPORTERS, P.C.
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maximum years that can be applied minus one day so that he
cannot éppeal,' I am aéking you this not on behalf of myself
because that would be selfish. I'm asking you this on behalf
of my children and my family. I want to be able to go home
tonight and feel like a proud American again, in these troubled

time, knowing that people are rewarded and criminals are

~punished justly. Make no mistake, I'm aware that there are

news reporters among us who are following this case and your
Honor's decision. I hope they notify the people that what
James Nicholson has done to innocent child:eh's futures, senior
citizens, and the average hard-working American is immoral and
heinous and it penetrates every level of what this country was
founded on, stands for; and strives to be. I want the future
of this country to know that America is still Americavand
behaviors like this won't be tolerated.

-The decisidp ahead of you is a weighty one. It will

not only affect one person; it the ripple on and it will affect

- the many investors as well as Jim's own family. Jim is

someone's son, father, brother, friend, and husband. And
beliéve me, -your Honor, I get that. I have each one of those
in my lives.

Just remembér that as Jim was steaiing from all of his
investors represented here today, both in and outside the
courtroom, he chése greed and deceit over all of those other:

roles in life. He sold his rights when he stole from his own

SOUTHERN DISTRICT REPORTERS, P.C:
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family members. He sold his rights as a father when he decided
that his children's fﬁture was less important than the millions
of dollars inAreal estate and NetJét shares that hé squandered
our money on and his own children's future on. He took a
gamble with his family's future. I guess now he'll have to
figﬁre out what the cosf is.‘ |

No one in his world was untoﬁchable, not»his friends
not his families and not his employees. I hope that‘you
sentence Jim Nicholson to the punishment that you think he
deéerves. And my hope is that my victim impact staﬁement
today, .along with the other investors, will make your decision
a very easy one today; and I say this on behalf of my two
children. Thank'ydu.

| THE COURT: All right, thank you.

MS. DONNELLY: Yoﬁr Honor, my name is Marie Donnelly,
M—A—R—I~E D-O-N-N-E-L-L-Y. | |

THE COURT: All fight, Ms. Donnelly, gbod afﬁernoon;

MS. DONNELLY: I forgot to bring.my written statement
with me but I just wanted to'say that my daughter Jeannie
Sidoti éovered very much of what I wanted to say in it. My
husband passed away four years and seven months today, and he
worked hard all his life for the $89,000”that}I'would have had.
And it hurts me that I can't help my family out at this time in
these times, that they could use some of that money, my

children and my grandchildren. And I just want to say that I

SOUTHERN DISTRICT REPORTERS, P.C.
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feel sorry and I feel so sorry for all the Nichglson family
becausé they're all wonderful people, including his beautiful
wife and three children.

And as far as Mr. Mitchell said, about Jimmy wanting
to pull‘hi@self’out of that_hble; I just wonder how he thinks
we're all going to pull ourselves out of,holés from now on.

ThankAyou, yoﬁr Honor. That's about What I have to
say.

THE COURT: All right, thank you very much,

- Ms. Donnelly, I appreciate it. Mr. Nicholson, you'have a right

ﬁé address'the Court. You don't have to but you certainly.have
the right to‘if you'd like. |
THE DEFENDANT: Your Honor, thank you for giving me
the opportunity té speak. |
I listened to all the victims, and their words remind
me of what I already know: I have hurt so many péople whose
lives will never be the same because of mé. I have no excuse

for my conduct, just regret and remorse, and it will carry with

- me forever. I apologize again to the people I've hurt, though

I know that may give them no solace. I.apologize to my family,
my parents, my wife, my three boYs, who now suffer so much
beéause of me. The shame I feel from what I have done to them
will never leave me. Westgate Capitalvdid not -start with a
criminal purpose.‘ I dreamt of running a world-class asset

management firm. My intentions were good but unfortunately,

SOUTHERN DISTRICT REPORTERS, P.C.
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when we suffered losses, my actions became criminal. - I feel

‘the responsibility for the harm I have caused and I will, and I

hope to, in some measure attempt to repair that.

I know my actions must be punished. All I ask your
Honor is that you find a sentence that's fair and Jjust. Thank
you.

THE COURT: - Thank you, Mr. Nicholson.

All right, I've told you before the factors that a
court is required to consider in{imposing a sentence. Those
factors are oftén in.tensién with each other; you can see that.
Some of thdse factors might argue in favor of ieniency; others
in favqr of a much more draconian senténce. I'1l disagree with
one thing that'Mé. Chamberlin said, which is that nothing that
anyone has written makes seﬁtencing easy. The sentence I
impose is going to have a huge impact on Mr. Nicholsén, on his
family on his_children, and on a larger community, inéluding
the victims Who are here today. I'm mindful of that. It's.
difficult to impose a sentence that will satisfy all the people
who will be affected by this. In fact, it's more likely that
it will satisfy none. I don't expect anyone to leave this
courtroom feeling closure, feeling vindicated or feeling
triumph. .The loss will continue, the losses are_réal, and‘they‘
will not be repaired easily. That is a fact.

Our system of justice exists for many reasons. It's

mostly to protect the innocent. 1It's to promote respect for

SOUTHERN DISTRICT REPORTERS, P.d.
(212) 805-0300.




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

70
Qatknics . ) Sentence

the law, because the law is ultimately what makes thié socliety

one worth livihg in.. It is to reflect also the possibility of

redemption for an individual but at the same time has to be
able to make a,statement’about the damage that was done. .

So, none of these things is easy to reconcile, and I
have thought about this very hard for many days. I will teli

you, candidly, late at night I look at my own children, and I

think of Mr. Nicholson's. It's hard to read the letters that

they wrote in which they express their absolute puzzlement and.
pain at the loss of their father, These are innocent victimé,
they're as innocent és any victim in this room, perhaps more
so, and they will feél the consequences of the senten;ing more
than anyone. I understand that. |

I look at the individual. That's one of the things_I
have to look at. Mr. Nicholson, I look at you and I don't know
what to make of this. "I reaily don't. You are a man who was
born to a‘good family, better than a good family. The way they
have stood behind you through all of this is something that I

think is very moving; it really is a tribute to them. But you.

"had all the advantagesvof life. You had family, you had great

health, you had a good education, you had intelligence,
opportunity, good looks, charm, charisma, you héd so much. And
yet you used many of phese qualities to victimize people whose
only error in judgment was ﬁrusting you.

I've looked also at the victims' statements. Many of

SOUTHERN DISTRICT REPORTERS, P.C.
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you today have read what you submitted to me. Believe me, I

read them. Others made'some variations but there are many who

- didn't speak today but their statements speak very eloquently.

The victims of these crimes were not banks, they were not large

corporations, they were not governments, they weren't -

institutional investors; these were indiViduals>who basically
gave Mr. Nicholson everything they had, they entrusted their
whole lives to him. They céuldn‘t diversify; they were not
sophisticated investors. And it seems Qery ciear that

Mr. Nicholson played on those relationships and cultivated
them, encouraged them, to invest their last penﬁies with him
even when it Qas ciear that there was no opportunity for any of
that monéy to be recovered, it was juét being taken awéy. You

encouraged them to take second mortgages, to sell homes, to

- roll over IRAs, to entrust it all to him, knowing, as he must

have known, certainly in the last mdnths, that they would never
see a:penny of this.

So it's hard to understand that at a time when the
world was collapsing, when there was no possibility of paying
back this money, Mr. Nicholson was buying a homerworth over
$25 million in the Hamptons.. I still don't understand that.

My heart breaks for Mr. Nicholson's family, to hear
his mdther.sbeak. Well, it's something no mother should ever
have to do. And anyone who here is a pafént can understand

exactly what she has said, the need to stand by one's child

SOUTHERN DISTRICT REPORTERS, P.C.
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even when they face the fuﬁure that Mr. Nicholsqn faces here.

I'm sympathetic ﬁo Mr. Nicholsqn, I really am. He has
always been respectful in the courtvto me. He's always taken
this process seriqusly; he‘pled guilty in ad&ance of this
crime, he acéepted responsibility earli, he didn't go to trial,
agreed to forfeiture. Those are things that are to be
encouraged, they are. But i keep coming back to the wvictims, I
do. Mr. Mitchell has urged thatvI not slavishly follow the
guidelines, and he's right to say that. The guidelines,
there's no magic in them, not at all. And T think we can be
seduced sometimes, by the mathematical preciéion of them, to
think that there is something that.is perhaps wiser than is
reallyithe case in those guidelines. The dollar amount doesn't
do justice to losé. Itfs a‘crude.measure, it really is.

But in this case, I don't know that it;s an overstated

measure, I really don't. I've looked at these victim

~ statements. And as I said, there are well dver a hundred. 2and

a couple of them just really stand out.

This was a letter from Mr. John Ferrara, a friend of
Mr. Nicholson's from college, who 1ost'$lO0,000 which he
thought was really closer to $200,000 based. on the statements
he had ieceived. He has two children. He was hopiﬁg to put
those children into collége. And all of that is gone.

I looked at a man named William Fitzgerald, who;s

written ‘about how, not only did Jim Nicholson steal a majority

SOUTHERN DISTRICT REPORTERS, P.C.
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of my family's life savings that»toék 25 years to earn but he
also stole our future. Thgt's the statement you hear again and
again throﬁghout these statements.
- I looked at.~~ there was a statement from Donald Rath.
76 years old. Lost his wife in July of 2008;'and then had most
of his life savings stolen. He's 76 years old and he finds
himself looking for a job because of Mr. Nicholson.

I look at the letter of Nadine Gross, a 62-year-old
widow. Her husband was a county employee, a police officer for

28 years. He sometimes worked three jobs to provide for his-

>.family. As Ms. Gross says, we're honest hard-working people,

Mr. Nicholson robbed me not only of my financial future but my
children's as well.

I looked‘at the letter of Bill Karpowitz{ I worked
for over 30 Years to build a retirement fund for my wife. All
of my 401(k) savings were stolen as weil as all of my original
investments. I will now have to work until I die. The worst
thing about my loss is that he has also stolen something thaﬁ
can never be recovered, time. I don't have the luxury of 30
more years to earn and replace the money that was stolen.

A letter from Lawrénce and Deboréh Kennison, a couple
in their fifties with two children in college. 30 years of-
saving and. living modestly and honestly Were wiped out by this
greedy and selfish creature.

A letter from Mike Malone: He went after individuals

SOUTHERN  DISTRICT REPORTERS, P.C.
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who had money. but not institutional money. Average in&estors
Jim quoted were not sophisticated enough to investigaté his
track record. And I think you see that. Mr. Maloné talks
about how his little girlé' college education is now in
question.

Joan T. Moran: 24 years of hardAwork to accumulate

$92,0bo'for retirement money, it's all gone. She would live

now, she believes, on Social Security.

A letter from Suzanne and Vincent Papke, 60 and 67

‘years old: Mr. Papke worked for 48 years they lost $300,000.

That's not a princely sum but that's the measure of a person's
life, that's a life savings, honestly éarned.
Lorraine Riley, like Mr. Golden, talked about

Mz . Nicholson's.swearing on his children‘that the money was
safe and after that,>buying a $25 million home in South
Hampton.

| There was a letter -- it's the lettexr from Mr. and
Mrs. Papke which talked abdut‘meeting-with the other victims

and théy said, whether it was several million dollars or

several hundred thousand dollars, it was what they had, what

-they had worked for; most of the‘people in these funds were not

large investors, they were normal people, like us, who played

by the rules, we didn't expect big things, just safe things,

and what we lost was ali we'had, what we worked for, what we

saved for. We are normal investors, not big-league investors.

SOUTHERN DISTRICT REPORTERS, P.C.
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Many people think that it was about the returns. No, it was

about the trust. ' We were just normal People saving for our
retirement ér our children's»cqllege our lives will never be
the same, our fﬁture is filled with hardship and

disappointment, our hearts are bfoken and we are too old to
start again. It's common sentiment; you read it fhioughout.

I think this is the last one I'll mention -- and I
could do this for hours, it's really hearﬁbreaking -- the
létter from Kerry Ann Fox. »And her mother spoke here today.

It really is moving because she lost her husband at the age of
30 and with the insurance mbney invested with Mr. Nicholson,
and it was for her children that she invested. She wanted to
set this up so they'd be taken cafe of, especially with respect
to college, énd Mr. Nicholson took that money and lost it all
and spent it all and of course was buying a luxury mansion at
the same or several months after that. I don't undéfstand
this, Mr. Niéholson, I don't.

So, look, I derive no joy from this, I really don't,
but it's my intention to sentence you td 40 years.in prison.
That's not 45 years, and many of you have asked for that as the
symbol that Judge Chin talked about. I'm resisting that
Because I think a 40-year sentence allows Mr. Nicholson at
leést the hope of living the last years of his life as a free
man. ‘And I think I do believe that kind of redemption at least
it needs to-'be held out as a possibility, some'hobe. It's hot

SOUTHERN DISTRICT REPORTERS, P.C.
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_ . ; 1 much hope; it's very slim hope. I also believe, however, that

2 even in prison a person can redeem themselves and can restore
3 reiationships and can find themselves and make a positive

4 contribution, even in prisoﬁ.’

5 - | I will certainly recommend that Mr. Nicholson be

6 housed at a facility near his children so that they can visit
7 him, Fort Dix perhaps. Is that what you were going to say

8 Mr. Mitchell? |

9 MR. MITCHELL: Yes, Judge.

10 4 ’THE COURT: So I will make that recommendation. I'll

11 make it a very strong fecommendation to that efféct. It's up
12 to the’Bureau Qf Prisons but I will make that recommendation

. 13 " more forcefully than I normally do, because I feel very badly |

14 . for those poor boys.' But I think any lesser sentence would be
15 ‘inappropriate, it would be unfair to the victims and it would
16 send the wrong message. There are very few -- I agree with
17 Mr. Leibowitz -- there are very féw'crimes of this magnitude
18 ‘that have inflicted this much bain. This is nét the'investor
19 in.a stock who could have easily diveréified and, therefore,
20 hedged his losses and risks. These wefe_pedple who took what
21 they had séved ovér a lifetime and entrusted Mr. Nicholson with
22 it, and they lost it all. They'll survive -- I have no doubt
23 about that; they'fe strong people, I'm impressed b? that -- but
24 just the outrage that I thinkieveryone.must feel by what

. 25 happenéd here just has to be réflected in this sentence.

SOUTHERN DISTRICT REPORTERS, P.C.
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So it‘s.my intention to sentence Mr. Nicholson to 4b
years, 20 years on the first count, a consecutive sentence of
15 years -- excuse_mé, and a consecutive sentence of 20 years
on the second count with the third céunt to be -- I guess it's:
Count One, 20 years; Counf Three, 20 years consecutivé; and
Count Two, 60 months, to be concurrent.

I also impose supervised release of three years with

the terms and conditions set forth in the presentence report.

I will impose an order of regtitution of $140,922,822.57 as
well as forfeiture in the amount of $131,103,399. I will also

impose a special assessment of $300. I'm not going to impose a

‘fine because the restitution‘and forfeiture, there's no point

reallyi

is there any legal impediment to my imposing that
sentence?

MR. LEIBOWITZ: -No, your Honor.

THE COURT: Mr. Mitchell?

MR. MITCHELL: No, Judge.

THE COURT: Mr. Nicholson, will you please stand.

Mr. Nicholson, having accepted your guilty plea in
December of 2009 and having adjudged you guilty then, I now
sentence you to 40 years' imprisonment ;— 20 years on Count
One, to be. followed by a consecutive term of 20 years on Count
Thfee, and a 60eménth or five-year term on Count Two to run

concurrent to the other counts. I will also impose a

SOUTHERN DISTRICT REPORTERS, P.C.
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three-year term of supervised release concurrent on all -counts.

- That term will include the mandatory standard and special

conditions set forth in the presentence report, mandatory
conditions that you not commit another federal, state or local
crime, you not pO;sess a controlled substance,' that you not
possess a firearm or destructive device, and that you cooperate
in the collection of DNA.

There aré 13 stanaard conditions that you should
follow, as is would be the case in every case in which there is
supe:vised release. You shéll_also follow the follqwing
special conditions: That you provide probation with access to
any requested.finéncial information, that you shall not incur
new credit charges or open additional‘lin§s>of credit; that you
will participate in a mental health program approved by the
probation'office} that you will take any’prescribéd medications
unless otherWise instructed by the healthcare provider; that
you will contributelto the costs of thoSe services to the
extent you can afford them or that they are covered by a_third
party; that you will release ahy psychological or psychiatric
evaluation and.réports to the healthcare provider and to

probation, that you will not purchase or sell securities,

‘commodities of any kind; that you will not receive compensation

directly or indirectly through any person or entity in
connection with any actual or contemplated transaction

involving a purchase or sale of securities or commodities; you

SOUTHERN DISTRICT REPORTERS, P.C.
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o 1 shall not act as or be employed by, aéSociated with or provide
3 . 2 consulting éervices to, derive any compensation from, or become
; 3 an agent or undisclosed principal of any broker-dealer, market
é 4 maker, underwriter, transfer agent, accounting firm, securities
% 5 inforﬁation processor, clearing agency, investment advisor
1 6 investment company, or company that provides banking services;
| 7 you shall not solicit investors, supervise other soliciting
8 investors or receive compensation for employment in connection
9 with any registered or unregistered offering_of securities or .
10 sale of commodities; you shall reporﬁ to the nea?estfprobation
11 office.within 72 hours of your release of custody; you shall
12 supervised in the district of your residence which is the
| . 13 District of New Jers‘ey. |
14 All right, as I said, I will recommend that you be
15 housed at the facility closest to your,fémily in New Jersey.
16 ;I'll reéommeﬁd Fort Dix.
17 | . Are there any other requests you'd like Mr.‘Mitchell?
18 MR. MITCHELL: The only other one, Judge, is that
19 given the references in the PSR to Mr. Nicholson's use and
20 abuse of alcohol, that he be recommended for the residential
21 drug and alcohol program.
22 THE COURT: I will make that recommendation. It's up
23 to the Bureau of Prisons but I will make that recommendation.
24 Are there open counts, Mr. Leibowitz?
. 25 | MR. LEIBOWITZQ No open counts, no underlying

SOUTHERN DISTRICT REPORTERS, P.C.
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instruments, your Honor.

THE COURT: All right. Mr. Nicholson, you may have a
right to appeal this sentence to the extent that you haven't
aiready waived it. If you wish to éppeal, you would need to do
so within 14 days. It's two weeks probably froﬁ Monday, when I
issué thé judgment.

MR. LEIBOWITZ: Your an¢r, Mr. Mitchell and
Ms. Lester kindly corrected me: There is an open count, Count
Four. I apologiée.

| THE COURT: You move to dismiss ité

MR. LEIBOWITZ: We do. Thank you, Judge.

THE COURT: So I dismiss the épen count.

But as I was saying, if wish to appeal, Mr. Nicholson,
you have to file a noticé of appeél within 14 days, 14 days
from Monday. |

Mr. Mitchell, will you assist in the filing of an
appéal if Mr. Nicholson would wish to file an appeal? |

MR MITCHELL: Certainly, Judge.

THE COURT: All right, so talk to Mr. Nicholson.

There is a filing fee associated with the filing of an appeal
but if you can't afford to pay that fee, then it would be
waived; you just have to f£ill out én application to indicate
you don't have the ﬁeans.

All right, is there anything else?

MR. MITCHELL: Judge, the original of the letters that .

SOUTHERN DISTRICT REPORTERS, P.C.
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wé;ve redacted may I give to the Court?

THE COURT: Yes, thank you, Mr. Mitchell.

All right, this is a sad day, this is a day of puré
loss, Mr. Nicholson. I hope that-YOu will be able to have a
life, even if prison, where you are a father to your sons and
where you are able to restore the relationships that may have
been fraYed by this whole thiné. I impdsed the sentence that I
think is the appfopriate one. I think it's sﬁfficient but not
more than necessary to méet the goals of sentencing that I've .

talked about. I have no illusions that's a very hard sentence.

I hope that you'll find some measure of happiness and peace. I

hope the victims will as well, and Mr. Nicholson's family

members as well. I hope everyone ieéves here respectful of the

points of view of the others who spoke and the others who are

affected by this sentence. I know certainly I feel that way.
So if therefs nothihg further, let me just ﬁhank

Mr. Mitchell again and Mr. Zissu. Let me thank the government

and the court reporter and marshals who are here today. OK,

we're adjourned.
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