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The United Slat.es Attorney charges;

(Negligent Discharge of a Pollutant)

At. alf times relevant to this Information:

1.

Background

Freedom Industries, Inc. ("Freedom") was a West

Virginia corporation located in Charleston, West Virgini-a. and

engaged in the business of storing, sel1ing, and transporting

chemicals that were to be used in various industries. including

the coal mining industry.

2. Defendant ROBERT 'J. REYNOLDS ("REYNOLDS" ) was one of

the individuals responsible for regulatory and environmental

compliance by Freedom and iEs affiliated companies. REYNoLDS'

duties and responsibi I ities included developing and maint.aining

cerlain plans. including a Storm Water Pollution Prevention Plan

("SWPPP"); preparing safety dala sheets for chemical substances;
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filing required report,s with the State of West Virginia;

training Freedom and ERT employees on regulat.ory and

environmental issues; and ensuring Ehats Freedom's owners and

management were aware of issues and problems that might affect

regulatory and environmental compliance by Freedom and its

affiliated companies.

3. one of Freedom's affiliated companies was Etowah River

Terminal , I-,LC (\'ERT" ) , a west Virginia limited liability

company, and, at times, a general partnership.

4. ERT was formed by the principal shareholders of

Freedom in approximately September 200L, to purchase and then

operate an above-ground stsorage tank facllity located at 1015

Barlow Drive, CharlesEon, West Virginia (the "Etowah Facility"),

on tshe east bank of lhe Elk River.

5 . On December 3l- , 201-3 ,

Freedom. Prior to thaE date, and at

InformaEion, ERT acEed on behal-f

benefit Freedom.

ERT formally merged into

all times pertinent to this

of and wit.h the intent to

6, Freedom and ERT used the Etowah Facility to store and

process chemicals and ot.her substances, including a substance

that was used in the coal mining indust.ry as a cleansing agent

and which consisted primarily of the chemical 4-

met.hyl-cyclohexane meLhanol-. That subsEance. both in the form as

Freedom originally purchased it and in the form after Freedom
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processed it, was commonly referred to (and will be referred to

herelnafter) as "MCHM. "

The MCHM Spi1l Into the E1k River

7 . In Lhe morning of ,Ianuary 9, 201"4, it was discovered

that MCHM owned by Freedom had leaked from Tank 396 at, the

Etowah Faci-lity into a containment area.

B. A significant guantity of the MCHM breached

conLainment, includi-ng a containment wal1. The leaked MCHM ran

down Ehe riverbank and discharged i-nto the Elk River via two

discernible, confined, and discrete channels or fissures. The

MCHM then flowed downstream.

9. The water treatment and dist.ribution plant of t.he West,

Virginia American Water Company ("WVAWC"), and an intake for

thaL p1ant, were located approximately L-l>4 miles downstream

from the Etowah Facility on the Elk River. Through the j-ntake,

WAWC took in waLer from the EIk Rj-ver and treated it, to supply

potable water for thousands of residents in Charleston and

surrounding areas.

l-0. The MCHM from the Etowah Facility flowed into WVAWC's

inEake and t.reatmenL pIant. on Ehe EIk River on ,Ianuary 9 , 20L4.

As a result,, dt approximately 5:00 p.m. on January 9, 201"4, the

State of West Virginia issued a "do not use" advisory, which

effectively denied water for drinking, cooking and washing to an

estimated 3OO,0O0 residents within a nine-county area for
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several days.

The Clean Water Act and t.he NPDES Program

11. The Federal Water Pollution Control Act, commonly

known as the Clean Water Act ("CWA"), codified at Title 33,

United States Code, Sections L257--L387, was enacted by Congress

to restore and maint.ain the integrity of the Nation's waters

and to prevent, reduce, and eliminate water pollution.

L2. The CWA prohibited the discharge of any pollutant

into waters of the United States by any person, except in

compliance with a permit issued under the Nat.ional Pollutant.

Discharge Eliminat.ion System ("NPDES") by the United States

Envj-ronment.al Protection Agency ("EPA") or an authorized state.

13 . The CWA def ined a "person" a.s, among ot,her things,

an individual, corporat j-on, and responsible corporate

of f icer, 33 U.S.C. SS 1352 (5) and 1319 (c) (5) ; the "discharge

of a pollutant" as the addition of any pollutant to navigable

waters, from any point, source, 33 U.S.C. S 1-362(a2); a "point

source" as any dlscernible, confined and discrete conveyance

from which polluEants are discharged, for example a pipe,

ditch, channel, conduit or discrete fissure,33 U.S.C. S

L362(La); and a "pollutant" as, among other things, sol1d

waste, chemical wasLe, and industrial waste discharged into

water, 33 U.S.C. S 1362(6) .
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1-4. At all places relevant to Lhis Informat.ion, the

River was a navigable water of the United States within

meaning of the CWA. 33 U.S.C. S 1362(7) and 40 C.F.R. S 122.2.

15. The EPA delegated the NPDES program to the State of

West Virginia in May 1982, see 47 Fed. Reg. 22,363 (May 24,

l-982). Thereafter, and at all relevant times, the NPDES program

in West Virginia was administered by the West Virginia

Department of Envj-ronmenEal Protection ("I^IVDEP" ) .

1-6. Pursuant to the NPDES delegation of authorit.y, the

WVDEP issued a "Multi--Sector General WaLer Pollution Control-

Permit, " No. WV0l-11-457 ("the NPDES Permit" ) , under which

industrial actj-vities could apply for individual registration

and authority to operate. The NPDES Permit aut.horized permit

holders Eo discharge storm water into navigable waters, subject

Lo monltoring and reporting requirements f or certain poIlut.ant.s,

but did not a11ow for Lhe discharge of MCHM.

L7. Freedom, directly and through its agent ERT, operat.ed

t.he Etowah Facility pursuant to the NPDES Permit, under General

Permit Registration Number WG510920. Freedom did noL have any

permit a11owi-ng for the discharge of MCHM into the EIk River.

Negligent Operation of the Etowah Facility

18. At all t.imes pertinent to t.his Information and up

through and including January 9, 20L4, Freedom and its agents,

E1k

the
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including REYNOLDS, failed to exercise reasonable care in

several ways and thus fail-ed tso satj_sfy their duties to operate

t.he Etowah Facility in a safe and environmentally sound manner.

L9. One manner in which Freedom, REYNOLDS and others

failed to exercise reasonable care was by violating the

conditions of t.he NPDES Permit. The violations included:

r The faiLure to devel-op and maintain a Storm Water
Pollution Prevention Plan (,'Swppp" ) for the Etowah
Facility, and

. The failure to implement. reasonable practices at. the
Etowah Facil-ity Eo assure compliance with the NPDES
Permit.

20. The reasonable practices that should have been but

which were never implemented by Freedom and ERT included:

. Properly analyzing the spi11 pot.ential of aII
subst.ances, including MCHM, stored at tshe Etowah
Fac i l ity;

Ensuring Ehat the area wj-t.hin the dike containment
wa1I would actually hold the content.s of t.he largest
tank, without spillage or leaking;

Ensuring t.hat periodic inspect.ions were conducted. of
facility components, including the dike containment
waI1, which might cont.ribute to a spilI or leakage of
pollutants if not in good condition; and

Condueting lraining of af1 personnel. including
responsible corporate officers, to insure thaE aIL
hands were well aware of the reguirements of the Swppp
and t.he importance of pollution prevention.

2L. The failures by Freedom, REYNOLDS and ot.her agents of

Freedom to exercise reasonable care in the operation of Ehe

Etowah Facility, and j-n part.icular. to develop and maintain an



swPPP for the Etowah Facility and to implement cerLain

reasonable practices at the Etowah Facility to assure complj-ance

with the NPDES Permit, were proximate causes of the significant

leak of MCHM from Tank 396 and the resulting d.ischarge of MCHM

into the EIk River on ,January 9, 2034.

Criminal Violation of the CWA

22. From at least in or about the spring of 2oog, through

on or about ,January 9, 20L4, dt or near charleston, Kanawha

county, west virginia, and within t.he southern District of west,

Virginia, defendant ROBERT,J. REYNOLDS and other persons and

entities known to the unlted states At.torney, negligently

discharged a po11utant., that is, MCHM, which dlscharge occurred

on or about January g, 2074, from point. sources into the Elk

River, a navigable water of the united states, without a permj-t

issued under Title 33 of the united Stat.es Code authorizing such

discharge.

rn violation of Title 33 , united stat,es cod.e, secLions

1319 (c) (r) (A) and l-311.

IINITED STATES OF AMERICA

R. BOOTH GOODWIN II
UNITED STATES ATTORNEY

PHTLIP H
Assistan At.torney
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