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- REASSIGMEERT or NEW CIVIL CASB
" INVOLVING INTERNAL SEURIT! MATTERS

, Effective February lh 1957; Order lo. 51-511- dated July 9, 1955-,
providing for the establishment in the Department of. Justice of the
Internal Security Division was amended a8 follovs : _

All new civil cases relatiug to internal

security matters nov assigned to the Civil

Division are reassigned to the Internal

Security Division, » o

* * C®

PRE-‘BIIAL PROCEDUBES :

' The use of pre-tria.l procedures is an effective means ‘to secm'ing
prompt disposition of cases. It appears, however, that the use of such

- procedures is not uniform throughout the Federal jJudicial districts.

This may be due either to a lack of familiarity with such procedures or
a disinclination to use them. To assist the Executive Office to ascer-
tain to vhat degree pre-tria.l proceedings are being used, the United -
States Attorneys are requested to fnrnish their cmmnents with respect
to the following points: T '

a. Are pre-trial procedures used in federal -or state courts
in your district? . .

b. In vhat percentage of cases are such procednres used?

e_. If pre-trial is not used in your district, vhat is the

o reason therefor? e AT

d. If not novused, do you feel that its use would'beof -

- any material assistance in speeding up the disposition o
: ,of casest o O DR

e. Do you believe the members of the COurt would be agree
' a‘ble to insugurating such procedures at your suggestion?

f. What are the objections, if any, to the establishment of .
' pre-trisl procedures for Govermment cases? :

2 T o ra o vy o e mdhits
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STANDARDS OF CURRENCY

In the January &, 1957 issue of the Bulletin appeared the standards
of currency appl:lca:ble to cases and matters in United States Attormeys'
offices. In view of the fact that, in some districts, court is held
only at stated intervals, cases vhich are completely prepared and ready
for trial will be considered current, Accordingly under "Standards of
Currency for United States Attoruneys"” ou page 1 of that issue of the
Bulletin, there should ‘be a.dded to pa:ragra.ph (1) the follov:lng additional

exception: . _
(€) those coded 211 - - "avaiting trial,"

REPORTS OF MONEYS COLLECTED

United States Attorneys are reminded that in reporting collections

under Item 6 in the Financial Summary for the Moumth (Form DJS-5), only

the amounts actually collected and vhich pass through the United States
Attorney's office are to be reported., The item refers to payments made
by debtors before suit 1s brought. It does mot refer to cases of a

' specialized nature which are handled within the United States Attorney's

district by Departmental attorneys without direct assistance from the
United States Attormney. Judgments or compromise settlemeunts in such
cases should not be reported as collections by United States Attorumeys.

APPOINTMENT OF STUDENT ASSISTANTS

Attention is directed to the memorandum of December 16, 1955 fram
the Head of the Executive Office to all United States Attorneys on the
subjJect of student assistant appointments. Pa.ragalhs Hos. 3 and 5 of
that memorandum specifically point out that entrance on duty will be

delayed until completion of the character investigation and issuance by

the Department of formal appointment papers. In two receunt instances,
entrance on duty was effected before issuance of the necessary formal
appointment papers by the Department., This is in direct contravention
of Departmental policy which directs that no new employee enter upon
duty until appointment papers are prepared and issued, United States
Attorneys are requested to abide by this regulation witbout exception.
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ECONOMY OF ormmons N

There are a mumber of ways in vhich United States Attorneys can
exercise economy in their operations. One of these ways is a more

- Judicious selection of both the mumber and 'Eypes of witnesses, Where
. the testimony of a proposed witness, who lives outside the district,

can be obtained by deposition, efforts should be made to obtain such
deposition rather than incur the travel and subsistence expenses of

. the witness. Increased efforts should be made to obtain stipulations

from opposing counsel as to the facts to be testified to by far-

" resident witnesses, An example of unnecessary expeuse occurred re-
“cently in a case in vhich the oral deposition of a Govermment witness
. was obtained under the conditions and safeguards prescribed by the

Rules, Despite this, however, the witness was required to appear .
personally to testify and was requested to appear, not on the day of
trial or the day before, but several days prior thereto, thus appre-
ciably increasing the cost to the Govermment of this witness' travel

' -and subsistence expense., No reason would appear why the personmal
_appearance of this witness was required from half-way across the con-

tinent, - Moreover, even if his deposition had not been available, his
very brief testimony might well have been stipulated to by opposing '
counsel, had an effort been made to secure such stipulation. United
States Attorneys should exercise the utmost care and forethought in
the expenditure of Govermment funds and unnecessary expenditures such
as illustrated above are to be avoided. In this connection, atteution
is directed to the item "Appropriation Trouble" in the Administrative

~Div:lsion section of this :I.ssue.

CORRECT ADDRESSES *. "~ =

Addresses of witnesses, debtors, etc. furnished the Marshal for

.purposes of ‘service of process should be as correct and current as

possible. It appears that in some United States Attornmeys' offices, -
0ld items are pulled from the files , with no attempt made to verify

- the addresses, and the Marshal is requested to serve process thereon.

Correct addresses sometimes are available from the referring agency
and also may be obtained from post offices through use of the post
card request for correction of mailing list (Form USA-25)., To avoid =

. wvaste of time and effort by the Marshal and his staff, the addresses

on all matter to be served should be carefully checked beforehand for

currency and accuracy.
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STANDARDS OF CURRERCY ‘

The Northern District of Iowa should have been included in the
first section of the list which appeared in the February 15 issue of
the Bulletin and which showed the number of districts in & current
status as to criminal cases as of December 31, 1956. .

MY
e "

"PRIOR Azrrnomzmmn REQUIRED FOR ABSENCE FROM DISTRICT

The attention of all United States Attorneys is directed to the ,
last paragraph under "Application for Leave,” on page 24.1, Title 8,
of the United States Attormeys Manmual. That paragraph applies to '.
United States Attorneys and requires that an application be submitted
for leave in excess of two weeks or to cover any unorficial absence 7
from the district. This imstruction intends that prior authority will -
be obtained for any such absence and does not mean merely that notifi-
cation will be made simultaneously with the beginning of the absence.
United States Attorneys are requested to adhere to this Depa.r'l:menta.l
requ:lrement in all cases of such absence, .

IMPORTANCE OF DEPARTMENTAL FILE NUMBERS

Current instructions for the Litigation Reporting System require
the United States Attorneys' offices to report Departmental file
numbers on all items referred from the Department., It has been found,
however, that there are many items on which such offices correspond
with the Department, and to which file mumbers are assigned, which
apparently are not reported because the items are not really Depart-
ment referrals, An example of this would be where suit is brought
against the Govermment and service is received by the United States
‘Attorney and the Department at the same, or approximately the same,
time, Another instance would be a matter whic: hes been referred-
directly to the United States Attcrney's office vy the agency con-
cerned, and in connection with which the Uaited Stetes Attormey writes
the Department, requesting information or inst-uctioms. Oa all such .
matters, the Departmental file numbers should be reported on the
monthly mchine listing.
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BURPLUS Booxs

United Stetes Attorneys offices are at present f\u-nished vith -
volumes of "United States Treaties and Other Iutermational Agreements."
Some offices have reported that these volumes are used very infre- ’
quently and that they occupy space which might be utilized more .
effectively. Such offices should write to the Procuremeut Branch of .
the Department, advising that they have no further use for the volumes
and requesting instructions as to the proper disposition of the books,

Mr. Ben Peterson, District of Ids.ho, was a.ppointed 'by the Con:rt
February 21&, 1957. . .

Mr, Leon H. A, Pierson, District or Mary].a.nd, was appointed -
February 22, 1957. T . :

by

 JOB WELL nom: L A

The redera.l Bureau of Investigation hn.s commended Assistsnt .
United States Attorney Frank McGarr, Northern District of Illinois,
on his successful opposition to a defense motiom to suppress evidence -
in a recent case, and has expressed appreciation for his efficient .
handling of the difﬁ.cult p:roblem g : B

The work of Assista.nt United States Attorney Normsn W l!enkon, e
Southern District of California, in the successful prosecution of a
recent case involving armed robbery of a postmaster has been com- .
mended as outstanding by the Postal Inspector im Charge. The In- -
spector noted that defendants were represented by & formidable array .:-
of legal talent and that the lack of tangible evidence connecting de-» '
fendants with the crime rendered the ¢ase more difficult to prosecute,
but that Mr. Neukom succeeded in overcoming a]_l such ha.ndicaps end se-
cured conviction of all three dei’endsnts. L o

: Assista.nt United States Attorney Richard H, Penni_ngion, Southern =
District of Ohio, has received letters of commendation from the Com-
manding Officer, Ordnance Corps, Milan Arsenal, Tennessee, aud from -
counsel for a large corporation engaged in Govermment defense work for
his successful defense of three suits brought against the corporation.
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, - The excellent work of Assistant United States Attormey Prim B.

Smith, Jr., Eastern District of Louisiana, in a recent habeas corpus
case brought by & Chinese seaman against the District Director,
Immigration and Haturalization Service, has been commended by the
Acting Reglonal Commissioner of that Service, Mr. Smith not only
succeeded in having the original adverse ruling vacated but also .
successfully defended the District Director in a contempt proceed- -
ing involving false charges which impugned the actions and inten- - .
tions of the District Director and his staff. The commendatory - -
letter stated that by obtaining full refutation of the charges and -
by his outstanding defense of the Service's actions in the matter,
Mr, Smith succeeded in informing the public of the baselessness of
the charges made against the Service,

The District Chief, Food & Drug Administration has expressed
appreciation for the splendid manner in which United States Attormey
Heard L, Floore and Assistant United States Attorney Cavett Biunion,
Forthern District of Texas, handled a recent case iuvolving the il-
legal dispeunsation of drugs, The matter presented was novel in that
there were no circuit court decisions on the particular issue in-
volved, The letter stated that the verdict was evidence of the
thoroughness with which the case was prepared and of the excellent
manuner in vhich the facts were presented to the jury.

Assistant United States Attormey Arnold G. Fraiman, Southern
District of New York, has received from the General Counsel, Securi-
ties and Exchange Commission, an expression of appreciation and thanks
for the very fine Job done dy him in a recent case involving viola-
tions of the SEC laws and tax laws. The case was an extremely com-
plicated one vhich lasted T4 veeks before the several defendants en-
tered pleas of guilty or nolo contendere. In the trial, Mr. Fraiman
was opposed by very experienced and able counsel, among which was a

former United States Attorney for the district, The General Counsel .
stated that the results achieved are a tribute to the great skill and -

abllity displayed by Hr. Fra.:lman in hia handling of the difficult
prosecution. o : : - o

The General Connsel snd the Regional Aﬂminiatrator, Becur:l.ties
and Exchange Commission, have written to United States Attornmey - :
Clifford M., Raemer, Eastern District of I]..Linois, ‘extending congratu-
lations and thanks for his splendid work in a recent case and express-
ing appreciation for the personal attention which he gave to the case,
The letters also singled out for commendation, Assistant United States

Attorney Charles R, Young who assisted in the preparation and trial of
the matter, The case was a complicated one involving the sale of
fractional interests in oil and gas leases scattered throughout numer-
ous states, It required the examination of over 1,000 exhibits, the

introduction of 406 exhibits by the Govermment and 296 by the defense,

and the trial lasted for 28 days. The jury rendered a verdict or
guilty on all counts against the defendant, = :

.ﬁ
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INTERHAL SECURITY DIVISION

. Assistant Attorney General William F. Tcmpkins

SUBVRSIVE ACTIVITIE

False Statement. United Sta.tes v. Anthony Joseph Travis, (E.D.N.Y.)
On Rovember 21, 1956, Anthony Joseph Travis wac indicted for & violation
of 18 U.S.C. 1001 based on his false denial of ever having been arrested
in an application for chernment employment which he eubmitted to the :

‘ Department of the Ravy.

On F'ebruary 26 1957, he entered a plea of guilty to the indictnent.
March 22, 1957 has been sét for sentencing.

Staff: Assista.nt United States Attorney Frances 'ﬁmddeus
2 Volff (EODQ HOYO) . POR
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CIVIL DIVISIORN ‘II'

Assiéta.nﬁ Attorney General George Cochran Doub

SUPREME COURT

PUBLIC WORKS

) Local Government Unit Held Liable to Repay Federal Funds Advanced
Under War Mobilization and Reconversion Act of 194li for Preparation of
Plans for Public Works. United States v. City of Wendell, Idaho :
T.‘.‘Tupreme Court, February 25, 1951). The Supreme Court denied a peti- .
tion for certiorari in the above case. See Vol. 4 Bulletin, p. TOO.

Staff: William Ross (Civil Division)

COURT OF APPEALS

DEFAMATION

Absolute Tmmnity - Army Personnel Official‘'s Statements of
Reasons for Discharging Former Army Employee Held Absolutely Privi-
leged. Arthur W. Newbury v. Harold Robert Love (C.A. D.C., February 28, ‘
1957). Love instituted this suit for defamation against Newbury, an
Army personnel official, for allegedly slanderous remarks made by
Newbury to Love's attorney. Love's attorney had called Newbury to in-
quire about the reasons for love's discharge from his position with
the Department of Defense. Newbury moved for a directed verdict on
the ground that the remarks were qualifiedly and/or absolutely privi-
leged. The district court denled the motion and the jury awarded )
plaintiff $100. On appeal, the Court of Appeals reversed and remanded
with instructions to dismiss on the ground that the remarks were
absolutely privileged.

Staff: Joseph langbart (Civil Divisionm)

JUDICIAL REVIEW

Judicial Review of Denial of Claim by Foreign Claims Settlement
Commission Precluded by Statute. Paul Dayton%s. Whitney Gillililand,
et al. (C.A. D. C., February 14, 1957). Dayton brought this action
against the members of the Foreign Claims Settlement Commission and
the Secretary of the Treasury, seeking to compel reconsideration of
the Commission's decision denying Dayton's claim to a share in the
Yugoslav Claims Fund. The essential allegations of the complaint were
similar to those in the case of de Vegvar v. Gillilland, 228 F. 24 640
(C.A. D.C.), certiorari denied, 350 U.S. 993 (see 4 U. S. Attorneys'
Bulletin 36), in which the Court of Appeals had ruled that Section 4(h)
of the International Claims Settlement Act of 1949 (22 U.S.C. 1623(h)),
precluding review of the decisions of the Commission "by any court by
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mandamus or- otherwise", required the dismissal of the complaint. -,
Relying on the de Vegvar case, the district court dismissed the com-
plaint for lack of jurisdiction over the subject matter, and also -
denied Dayton leave to amend his complaint so as to allege a "property
right" in the Yugoslav Claims Fund of which he had been deprived by .
the Commission without due process of law. The Court. of Appeals
affirmed, holding that the “"conclusory statements" of the proposed -
amendment did "not suffice to change the result called for by =
de Vegvar". Stating that Dayton could claim solely by virtue of his
interest in the Fund created by the Act, and that under its terms he
was not entitled to complain, the Cowrt added that "certainly" there
had been "no taking of plaintiff's prope.rty ‘by the United States".

'Staff: B. Jenkins Middleton (Civil Division)
FATIOFAL SERVICE LIFE INSURANCE

‘s Fallure to Deduct Premiums from Ex-Serviceman's Retirement
as Authorized Insured, Does Not lapse Policy. Lawrence Gray,

Administrator of Estate of Mildred Reed Wood v. United States (C.A. 9,
February 14, 1957). The insured, on retirement from the Army on - )
December 31, 1947, had autherized the payment of his RSLI premiums as
& deduction from his retirement pay. Until the insured's death 13
months later, he received retirement pay without the deductions being
made. The district court held that the policy lapsed. On appeal,
the Court of Appeals reversed and permitted recovery by the bene- . .
ficiary's administrator. The Court relied on the fact that the Army,
which was the VA's agent to collect the premium payments, had a suf-
ficient sum on the first of each month for premium payments. VA
regulations provided that when premiums were deducted from retirement
ray, they shall be treated as paid. In these circumstances, the Court
said that the situation was within the spirit if not the letter of
VA's regulations whose purpose is to prevent lapse of NSLI policies.
The Court sald the failure to collect was the negligance of the Army,
the VA's agent, and the VA at all times had the power to make itself .
whole by deducting the premiums due from the amount of the policy.

Staff United States Atterney Iaughlin Waters > a.nd o
Assistant United States Attomeys Max F. Deutz
andHiramw.eram(SD.Calif) ‘

DISTRICT OOURT

_ TORT CIAIMS ACT . - .. .. .

United States Held "Insured" Under Autombile Lia'bility_Poliq of
Its Employeess Its Ri tights May Be Asserted Against Insurer by Third-
Pa.rty Complaint Under Rule 14(a), F.R.C.P. Robert J. Irvin v. United
States v. The State Automobile Insurance Association (p.C. s.D.,
February Y4, 1957). Plaintiff sued the United States as sole defendant
for :Ln,juries arising from a collision between plaintiff's automobile
and one owned by Robert Troup, & rural mail carrier. Troup held a
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liability policy covering his automobile. The policy declarations
indicated Troup's occupation as "rural mail carrier" and his employer :
as "United Staids Government;" and that his automobile was to be used
for "bueiness and pleasure.” The policy obligated the company te pay
on bekalf of its "insured" all damages for which he should become
"lezally obligated" and to defend him against suit. “Insured"” was

defined to include, in additien to the named policyholder, any "person. -

or organization legally responsible for the use" of the automobile
described in the policy. The United States asserted that it was such
sn "organization,® therefore an "insured," and called on the insurance
company to assist in defense of the action and to indemmify the United
States. The company disclaimed responsibility and was impleaded as a
third-party defendant. After trial, Judgment was rendered against the
United States in favor of the plaintiff but also in favor of the
United States against the comany for the full amount of plaintiff's

Judgment. o

The company had contended, first, that the Unlted States could
not be regarded as an "organization"; second, that the policy was a .
"Jegal liability" pelicy on which the company could not be held unless
liability were established against its policy holder (Troup); third,
that since he could not be sued for indemmity by the United States’
(under United States v. Gilman, 347 U.S. 507), the company could not .
be sued by the United States in this action; and, finally, that, in -
any event, the assertion of a claim against the cempany before '
establishment of the insured's e'bligation to pay was barred by the ..
policy's "no action" clause: "no action shall lie against the = :
Associatien . . . until the amount of the insured's ebligation to pay
shall have been finally determined. . . ."- :

The Court, following Rowley v. United Sta.tes, 1l+o F. Supp. 295,
reJected all these contentions. It saw no reason, in principle, why
the United States should not be regarded as such an "organization."
It distinguished two apparently contrary state court decisions on the
ground they had been decided before the Federal Tort Claims Act, when .
the sovereign immnity of the United States precluded tort liability
against it. Furthermore, the policy had been issued with knowledge of
the Tort Claims Act; and the policy language, :#together with the
declarations, affirmatively indicated that the parties intended to
provide for the United States precisely the kind of coverage now
asserted. Whatever doubts there might be in that regard should be
resolved against the company in accordance with the "strict comstruc-
tion" rule commonly applicable in such matters. As to the "no action"
clause, the Court indicated that such a clause was inconsistent with
the underlying purpose of Rule 1l to expedite the termination of liti-
gation and should, in the pu'blic interest ’ yield to tha.t rale. -,

Staff: United States Attorney Clinton G. Ricbard.s s and
Assigstant United States Attorneys Lyle E. Cheever
and K. J. Morgan (D. S.D. ), Harry N. Stein
(Civil Division) a
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DECLARATORY JUDGMENT

. .

Declaratery Judgment Procedure Held to Be Available in District -
Court of Virgin Islands. Ottley v. DeJongh (D.C. V.I., February 6,
1957). Plaintiff brought a taxpayer's suit against the Commissioner
of Finance of the Virgin Islands fer a declaratery judgment that amn .
attempted partial vete of an Act of the legislature was ineffective
for the reason that the Federal Authority granting the Govermer a .
partial veto did net apply to this Act. The "vetoed" provision of the,
Act required the approval ef a legislative committee before reimburse-
ment for certain éxpenses could be made te officials. Althougha =
specific instance of reimbursement to an official without such approval
wvas described in the complaint, the expenses were incurred prior to -
passage of the Act. Defendant meved to dismiss en several grounds, '
including lack ef a Justiciable controversy and lack of Jjurisdictien
in the District Cowrt of the Virgin Islands te grant a declaratory
Judgment pursuant te 28 U.S.C. 451. The Court dismissed the com-
plaint on the ground of lack ef a Justiciable controversy. The
opinion, however, upholds the power of the District Court of the
Virgin Islands te grant a declaratory Judgment, by virtue of the pur-
ported applicability ef Rule 57 to that court and also because of the
ceurt's asserted inherent power to adopt the procedure. (Compare
Reese v. Fultz, 96 F. Supp. 449, holding that the District Court for
the District of Alaska does not possess jurisdiction teo grant a

declaratory Judgment.)

Staff: United States Atterney Leon P. Miller (Virgin Islands);
David V. Seaman (Civil Divisien) , ,

TAX COURT
RENEGOTIATION

War Contracts Price Adjustment Board Had Authority to Reduce
Sales Below $500,000 by Renegotiation. Gamlen Chemi Company v.
United States (T.C., January 31, 1957). Section 403{c)(&) of the
Renegotiation Act of 1943, 50 U.S.C. App. 1191, provides that the Act
is applicable to all centracts unless the aggregate e¢f the amounts
recelved or accrued by the centracter and all persons under common
control with the contracter does not exceed $500,000. A father and two
sons operated a Califernia partnership known as Gamlen Chemical Company
and received or accrued $400,955 in 1944 from renegotiable contracts.
The same partners operated & second partnership known as Gamlen Marine.
Service Company and received or accrued $157, 335 from renegotiable
contracts during 1944k. The War Contracts Price Adjustment Board
determined excessive profits of Gamlen Chemical Company im the amount
of $100,000 for 1944, thus reducing the combined sales after renego-
tiation of the commenly centrolled partnership te less than $500,000.
A regulatien issued under the 1943 Act by the Board had prohibited
the reduction of sales by renegotiation of commonly controlled
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centractors te less than $500,000. However, in Wolff v. Macauley,
12 T.C. 1217, the Tax Court stated that the regulation was un-
authorized by the statute and determined excessive profits im an
amount which reduced sales belew the statutory minimm. The Wolff '~
case involved a 1942 renegotiation and arose under the Renegotiation
Act of 1942, and the regulation technically was not applicable to
the year 1942. In this case, the Board made its determimation after
the Court's opinien im the Wolff case. The Ccmrt, pointing eut that
the language of the two statutes was "not materially different”,
entered its decision sustaining the administrative determinatien of
excessive profits of $100,000 The contractor has indicated it will

appeal. . '
Staff: James H. Premtice (Civil Divisien)
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CRIMINAL DIVISION
. Assistant Attorney General Warren Olney III

18 U.‘S.c. 1

Conspiracy to Import Rarcotics. United States v. George Poole,
et al. An eleven count indictment has been returned in the Rorthern
District of California charging that eight waterfront employees engaged
in a series of conspiracies to import narcotics from the Orient from
early 1953 to the latter part of 19511-. The indictment was brought about
by the use, for the first time in the United States of a newly enacted
statute permitting the granting of immnity to witnesses whose testimony
is necessary to the public interest but wvho have refused to testify on
the grounds that their testimony n:lgrt tend to incriminate them. -

As result of the testimony thus obtained, the Grand Jury charged
seven seamen and one longshoreman with conspiracy to import, on eleven
occasions, quantities of narcotics ranging fram 20 to 30 ounces per
voyage on various voyages of the S.S. PRESIDENT WILSON and the S.S.
PRESIDENT CLEVELAND to Hong Kong between January 1953, and October,

1954. The testimony of the witnesses disclosed that prior to each voy-
age on which narcotics were to be smuggled into the United States, a
group of seamen would agree together as to which of them was to make the
trip and as to hov much each was to invest. The seaman selected would
then carry the money to Hong Kong and obtain quantities of heroin for
about $90 an ounce. The narcotics were then concealed in a quilted pil-
low case aboard the ship. Removal from the ship was effected by trans-
ferring the narcotics to the lining of a heavy coat, previously placed
on board, which a 1ongehoreman, wvho came aboard to pick up laundry, would
exchange for a similar coat worn by him. After the narcotics were safely
ashore, the conspirators would meet and divide the narcotics. It is es-
-timated that the narcotics illegally imported in this manner had a whole-
sale value of $80,000 and a possible retail value of 20 times as much.

NARCOTICS

Concealment of Rarcotics Illegally Imported - Validity of Arrest
without Warrart. Draper v. United States (14 F. Supp. 689). On .
September 21, 19 an indictment was returned charging the defendant
with the tra.naportation and concealment of narcotics illegally imported.

A plea of not guilty was entered on October 12, 1956. Thereafter, defend-
ant filed a motion to suppress the evidence contepding that the arrest and
subsequent search were illegal. Hoting that under the Narcotics Control
Act of 1956 (26 U.S.C. 7607) narcotics agents may arrest without a

warrant where a violation is committed in their presence or where the agent
has reasonable cause to believe that the person to be arrested has com-
mitted or is committing a violaticn of the laws relating to narcotics, the
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Court held that the arrest and subsequent search were lawful. Defendant
alleged that the information on which the officer acted was hearsay and
not sufficient to conmstitute probable cause. The information, which in
this case came fram an informer known to be reliable; was to the effect
that a named individual, vhose physical characteristics were described,
would arrive by train in Denver, Colorado, with a quantity of narcotics.
Agents located the defendant as he left the train, observed that he met
the description in all respects and made the arrest. In overruling the
motion to suppress, the Court held that where information by an informer
was corroborated in part by the visual observations of the officer,
probable cause existed to make an arrest although the information regard-
ing the possession of narcotics was hearsay. After trial by the Court,
the defendant was convicted and sentenced to ten years' imprisomment. A
notice of appeal has been filed alleging error in the admission of evi-
dence taken from the defendant at the time of the arrest.

Staff: United States Attormy Donald E. Kelley,
Asgistant United States Attorney John S. Pfeiffer
(D. Colo.).

ANTIRACKE'I‘EERHG
E:tortion - Acceptance of Bribes. United Statea V. Ho Ho Hudson, .
(W.D. Ky.). On December 6, 1950, Herbert H. Hudson, Business Agent of S
Local 369, Electrical Worrkers Union, was found guilty by a jury, of

having extorted $3,000 from the Kvalsten Electric Company, Inc., in

violation of 18 U.S.C. 1951. On December 20, 1956, in the same Court,

Budeon entered & plea of guilty to an indictment charging him with ex-

tortion from the Gates Electric Company in violation of the same

statute. This latter indictment had been returned by a Grand Jury in

the Southern District of Florida and transferred under Rule 20 to the

Western District of Kentucky. On this date he also entered a plea of

guilty to an indictment in seventeen counts charging violations of

Section 302(b) of the Labor Management Relations Act, and sentences

were passed on all indictments. Hudson received terms of imprisonmment

totalling 10 years and was fined $10,000

- As Business Agent for Local 369, Hudson had complete control of the
supply of labor for the electrical work in the numerous large construc-
tion projects in the Louisville area over the past ten years. Contrac-
tors coming into the area had to do business with Hudson or else they -
could not perform their contracts. Hudson's usual "fee" for furnisk-
ing labor was 1% of the amount of the contract. In the Gates Electric
Company case he collected $3,500. In the seventeen count indictment
under the Labor Management Relations Act it was charged in some of these
counts that he received from one firm payments totalling over $40,000
which he had caused the ‘company to pay to his vife "for secretarial
servicea. -

: F
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When imposing sentences, J‘udge Shelborne described Hudson's crimes
as "The rotting mudsills that will undemine the stability of businesa
and the intcy.‘ity of men cngaged in 1t. .;__.:_,.‘_; ?

Staff United States Attorney J' ; Laonard Walker (W.D. Ky.)
. Procu.renent Frauds Fa.lse Statemcnt - Canpirag., United S‘Eates
v. Milton Marks Corporation (CA 3). This case concerned an attempt to .
defraud the govermment in the performance of a contract to furnish -

cartridge clips and involved charges that, on the instruction of the
corporation's foreman,- camponent parts of the clips, earlier rejected -
by govermment inspectors, wvere incorporgted in articles ultimately
shipped undey the contract.

& e

.. An indic‘hnent 4n two cmmts charged (l) the corporation, its
president and foreman with conspira.cy to defraud the United States and ]
(2) the corporation and its president with filing a false claim in- '
wiolation of Title 18 U.S.C. 287. Although a directed verdict of ac-
-quittal was. entered as to the individual defendants, a jury convicted
the corporation, whereupon a fine of $5,000 and costs of $719 were im-
posed. On appeal the defendant's principal contention vas a lack of
sufficient evidence to support the jury verdict. - :

The Court, however, in affirming the conviction, noted that the
false claim was made in an invoice covering same 100,000 clips shipped
in two lots on April 20, 1953, and that, in presenting said claim for
payment, the corporation had represented goods as meeting contract
specifications. - Conmenting upon the govermment's effort to establish
the fraudulent nature of the claim by proving that the corporation,
acting through its general foreman, had wilfully caused a large quan-
tity of defective clips to be included in the lots mentioned above, the
Court observed that, as a matter of law, proof of such misconduct on
the part of the general foreman would sustain a charge of corporate
criminality.  On the question of whether the evidence did support a -
finding that the foreman wilfully caused the inclusion of substandard
clips in the several shipments, the court first observed that said ship-
ments did, in fact, contain substantial quantities of defective mer-:
chandise demonstrated by tvo inspections on the part of the government -
conducted one week and one year after delivery, respectively, and then
concluded,  with respect to the establishment of: intentional inclusion
of such defective clips, that there was evidence to the effect (1) the -
foreman had instructed other employces to put rejected clips at the
bottom of boxes; (2) that he had been seen doing this himself; (3) that -
he had caused’ substitution in boxes already approved and (k) that he had,
in the absence of. the inspectors,’ » instructed’'employees assembling the
clips to substitute m-fitting or rejected parts for those which articu-
lated properly.

Staff: United Stafes Attorney D. Malcolm Aﬂderson, Jr.,
Assistant United States Attorney Hubert I. Teitelbaum
(W.D. Pa.).
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Misbranded Drugs. United States v. Adolglms nohensee, an individual;
El Rancho Adoiphus Products, Inc., & Corporation; Scientific Living, Inc.
a corporation !Appellantss zCA 3). Appellants were indicted on uine
counts for causing the introduction and delivery into interstate commerce
of misbranded drugs contrary to the Federal Food, Drug and Cosmetic Act,
21 U,5.C. 321 et seq., The indictment specifically alleged that the drugs
vere misbranded within the meaning of 21 U.8.C. 352(f) (1) at the time of
introdncing into interstate commerce because of the failure of the labels
to bear adequate directions for use. The indictment further charged that
one of the defendants, Adolphus Hohensee, had previously been convicted
for a violation of the Act, Counts eight and nine were withdrawn by the
Govermment in the course of the trial aund nolle prossed., All three ap-
pellants were convicted on the remaining seven connts. _

Among other points raised on appeal the appellants contended thet
they were prejudiced by the action of the court in submitting a copy of
the indictment to the jury which copy did mot include the portions re-
lating to the prior conviction of the defendant Hohensee, The procedure
followed in this case was the one outlined on page 13 of the United States
Attorneys' Bulletin of November 26, 1954, Vol. 11, No. 2%, relating to the
issue -of charging a prior eonvict:lon. T

The Court of Appeals re.jected the a'bove argument seying- S ‘

, Hohensee had been convicted previously under the
Federal Food, Drug and Cosmetic Act and that was pleaded
in the indictment in order to call forth the second of-
‘fender penalties under Section 303(a) of 21 U.S.C.
Knovledge of the prior conviction was meticulously kept
from the Jury and reference to it was blocked out of the
copy of the indictment which went to the jury room.  We
find that no prejudice to the accused resulted from the
‘procedure followed,

While there are a number of other points involved 1n the case its B:I.g-
nificance from the standpoint of Food and Drug prosecutions lies
primarily in the fact that the Court of Appeals examined and approved
the procedure vhich was used in charging and proving the second offense.
Because of the fact that the statute does not specifically provide the
machinery by which second offenses should be established and due to the
fact that a second offense under the Food and Drug Act not only increases
the penalty but changes the character of the offense from a misdemeanor
to a felony, there has been considerable concern in the past as to the
proper method for charging and establishing this element, Although the
procedure outlined in the Bulletin has been successfully folloved for a
number of years this is the first instance where it has been specifically

approved by a Court of Appeals. - '

Staff: United States Attorney J. Julius Levy;
%ssistant)tlnited States Attorney Stephen H, Teller -
M.D, Pa.
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Adulterated Food. United States v. Arthur Thomas Lelles, Appellant
(c.A. 9). Appellant was charged in & two count indictment together with
Cultured Mushroom Industries, Inc., with unlawfully causing the intro-
duction into interstate commerce of adulterated food. Specifically the
indictment alleged that the food was adulterated within the meaning of -
21 U.S.C. 342(a)(3) in that it consisted in part of a filthy substance
by reason of the presence therein of msect la:rvae and 1neect fragments.

After a Jury trial the defendants were fcund guilty on both counts.
However , the trial judge entered an order for judgment of acquittal as
to Cultured Mushrocm Industries, Inc., and Lelles was sentenced to 18-
months* imprisomnent on each count to be aerved concurrent.py and vas :
fined $1, 000 on each count B :

Among other points raised the a.ppe]lant contended that the lover
court erred in subtmitting to the Jury the case as to both the corporation
and the individual. It was claimed that this was a misjoinder of the
parties defendant.  During the trial evidence showed that the shipments
involved were made by Washington Mushroom Industries, Inc. (not a party
to the proceedings) and that payment for the mushroom salt was also made
to this lattér corporation. Testimony showed however that the appellant
owned all the shares but two "quality” shares in both Washington Mushroom
Industries, Inc., and Cultured Mushroom Industries, Inc., the business
address and place of doing business of each was the same and the appel-
lant was the president of each corporation.

It was the appellant's arg-ment thae- if ‘the corporation charged in
the indictment, of which the individual was the president, did not make
the shipment and the court so found by dismissing the action then its:
president could not be guilty. The Court rejected this argument saying
that under the doctrine of United States v. Dotterweich (1943) 320 U.S.
277, a person who has responsibility in the business activities of a
corporation may be personally liable and that the language of the in-
dictment which said in pertinent parts "# # # and Arthur Thomas lelles,
an individual, at the time hereinafter mentioned president of said
corporation # # #",6 was not merely descriptive but charged Lelles per-
sonally as an individual with the commission of a violation.

There was also involved in this case a second offense in which the
procedure outlined in the United States Attorneys' Bulletin was followed.
The issue was not specifically raised as to the propriety of the fore-
going procedure but it might be said that the court gave it tacit ap-
proval when it referred to it in a footnote.

United States Attorney Charles P. Moriarty;
Assistant United States Attorney John A. Roberts, Jr.
-(We'De Wash.).

Staff

0
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LIQUOR LAWS

Wholesale Tllegal Shipments of Liquor in Interstate Cammerce -
Falsification of ‘Records of Wholesale Liquor Dealers and Illegal Shi: ip-
ments of Liquor Into Oklahoma, a Dry State. United States v. Sidney S.
Galler, Is ,_1sadore Silverman, Al Povitsky, Julius B. Goldberg and Maicy's
Iiquor, Inc. (N.D. I1l.). On January 24, 1957, a Federal Grand Jury
in Chicago returned a 21 count indictment charging the defendants with
several violations of the liguor laws. One count charged a conspiracy
commencing 4n 19&8 and ending in 1955, wherein the above part:les "
officers and ma.naging personnel of the above and predecessor corpora- -
tions in Chicago, Illinois, repetitiously and extensively sold a large
quantity of ‘distilled spirits at wholesale and retall, and illegally
shipped the liquor in falsely labeled packages to persons in other
states,. parh:lcularly the "dry" state of Oklahoma. In addition to the
conspiracy corunt, the indictment charges many substantive offenses in-
cluding nine counts i’or ‘transportation of liquor into Oklahama, five
for transportation of 11quor in interstate commerce without labeling
the packages to show the contents thereof, ‘and seven for falsifying of
vholesale -liquor dealer records. "As the scheme developed, the ship- i
ments increased in volume. To cover these shipments the books and
records of the corporations a.lleged.ly were falsified and the shipments
wvere made under false or fictitious names and addresses of the con-
signees. The packages of liquor shipped were fa.lsely labeled as other
types of merchandise. .

The case is of importa.nce due to its scope and the long time
that the fraudulent operations continued. It is of further interest
because of the devious methods used to conceal the true nature and
destination of the shipments of liquor and the inclusion in the in-
dictment of charges under a seldom used statute, 18 U.S.C, 1263, for
the interstate shipment of the fa.lsely labeled packages of liquor.
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ANTITRUST DIVISION

Assista.nt Attorney Generel Victor R. Hsnsen
' SHERMAN ACT )

Rate Fixing Conspiracy. United States v. North American Van Lines .
Inc. et al. (D. N. Mexico). On March 1, 1957 a grand jury sitting in
ATbuguerque, New Mexico, returned an indictment charging 16 corporetions
and 6 individuals with having violated Section 1 of the Sherman Act (15
USC 1) by fixing rates for the interstate transportation by motor vehi-
cle of household goods of military personnel transferred from United
States military installations in and near Albuguerque. All of the de--
fendants are engaged in the transportation of household goods, & number
of them on a nationwide scale. The indictment charges that defendants
and their co-conspirators agreed to submit identical price quotations to
the above-mentioned military installations, with the effect of eliminat-
ing competition among them for the movement of the household goods of
personnel transferred fram these installations.

Staff: Willard R. Memler, Joseph V. Gallagher and Robert S.
Burk (Antitrust Division)

Restraint of Trade by Stage Scenery, and Costume Designers.- United
States v. United Scenic Artists, (S.D. N.Y.). On March 5, 1957 a com-
plaint was filed against United Scenic Artists Local 829 of the Brother-
hood of Painters » Decorators and Paperhangers of America.

The compla.int alleges that the Union is eonspiring vith gome o:t’ its.
members in restraint of the interstate commerce involved in the produc-
tion and presentation of plays, musicals, bsllets and operas in viola-
tion of Section 1 of the Sherman Act.

According to the eomplaint, the membership of the Union is con@osed
of employees and also of designers of scenery and costumes who are not.
employees but who own and operate scenery or costume designing busi-
nesses for their own account and profit as independent enterpreneurs.

The complaint charges that the Union and those of its members who
are independent entrepreneurs prevent any member of the Union from per-
forming any work on scenery or costumes unless the designs have been .
made by Union members. It is also alleged that no member designer of :
scenery will commence work unless the producer of the attraction has
entered into a contract with a designer of costumes who is also a mem--
ber of the Union, and vice versa. In addition, it is charged that the
Union had fixed minimum prices and fees to be charged by its members for
designing scenery and costumes.

.Staff: John D. Swartz, Morton Steinberg and Louis Perlmutter
(Antitrust Division)
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Sherman Act Held Applicable to Professional Football. Radovich v.
Nat:n.onal Football League (Ro. 94). On February 27, 1956, the Supreme
Court reversed the decision of the Court of Appeals for the Ninth Cire
cuit that professional football is exempt from the Sherman Act. Peti-
tioner, a professional football player, sought treble damages and
injunctive relief for alleged violations of Sections 1 and 2 of the Act.
The United States filed a brief amicus curiae a.nd presented oral argu-
ment in support of pet:.tioner.

: 'Ihe Court (& Mr. Justice Clark) held that its prior decision in
Toolson v. New York Yankees, 346 U.S. 359, reaffirming its prior ruling
in the Federal Baseball case (259 U.S. 200) that baseball is not subject
to the Sherman Act, was applicable only to "the business of organized
professional baseball” and not, as the court of appeals held, to all
"team sports". The Court further held that the complaint was not defec-
tive because it failed to allege that respondents' practices injured the
public, since "/p/etitioner's claim need only be 'tested under the
Sherman Act's general prohibition on unreasonable restraints of trade'”.

Staff: Charles H. Weston (Antitrust Division)

FEDERAL TRADE COMMISSION

Power of Commission to Prohibit Individual Use of Zone Delivered
Pricing System Whose Concerted Use Found to Be Unlawful. Federal Trade
Comission v. National Iead Co., et al. (Supreme Court) (Ko. 63). The
Federal Trade Commission found that for many years respondents had con-
spired to fix prices of lead pigments through a zone delivered pricing
system. It entered a cease-and-desist order which not only prohibited
respondents concertedly from using such a system, but enjoined each re-
spondent individually from using such a system for the purpose or with
the effect of "systematically matching" its competitors' prices. The
Court of Appeals for the Seventh Circuit set aside the portion of the
order directed against individual use of zone delivered pricing, on the
ground that Section 5 of the Federal Trade Commission Act authorizes. the
Commission to prohibit conduct "found to be unlawful,"” and that the com-
mission had held only that concerted use and not individual use of the -
system was illegal.

On February 25, 1957, the Supreme Court una.nimously reversed The
Court (per Mr. Justice Clark) pointed out that the Commission has "wide
discretion in determining the type of order that is necessary to bring
an end to the unfair practices found to exist"; and it held that the :
e Commission was "justified in its determination that it was necessary to
S include some restraint in its order against the individual corporations
: in order to prevent a continuance of the unfair competitive practices
found to exist." .

Staff: Charles H. Weston (Antitrust Division)

* ® *
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.TAX nxvxs:on;'_:-;“

Asaistant Attorney General Cha.rles K. Rice

CI'VII. TAX MATTERS
Qgellate Decisions

State Exemption Provisions Ineffective Against Federal Tax Lien.
Fried v. New York Life Insurance Co. and United States (C.A. 2, o
February 15, 1957). Taxpayer was the insured under several 1ife in-
surance policies which, in consideration of additional premiums,
provided for disability payments. In 1953, taxpayer became totally
and presumably permanently disabled, and the insurance company was
under contractual liability to make monthly payments to him so long
as he remained disabled. In 1951, however, substantial income tax
deficiencies had been assessed against taxpayer and notice of lien
served on the insurance company, followed by warrants of distraint :
and final notice and demand for payment. Accordingly, the insurance
company declined to make payments to the taxpayer who thereupon S
brought suit against the insurance company in a New York State conrt ’
Because the United States had been joined as a necessary party, the
sult was removed to the United States District Court for the Eastern .
District of New York. The insurance company also declined to turm
over any of the monthly payments to the Govermment; consequently,
the United States sued the insurance company, under Section 3710 .
of the Internal Revenue Code of 1939, for non-cmplisnce with the -
levy; notice and demand which had been served upon it. Taxpayer was
Joined as a defendant in this second suit and both actions were con- .
solidated. The insurance company paid into court the disability o
benefit payments that had by then accrued. - .

Taxpayer and the United States each moved for summary Judgnent o
The District Court granted taxpa.yer 8 motion on the ground that under
Article T, Section 166, paragraph 2 of the New York Insurance law, .
the disability paynents vere exempt from éxecution under the federal
lien. The state law provided that no money or other benefits peyable
or allowable under any policy of insurance for "disability arising
from accidental injury or bodily inﬁrmity or ailment of the pereon
insured shall be liable to execution for the purpose of eatiefying
any debt or liability of the insured, whether incurred be:rore or aﬁer
the commencement of the disability. L . .

The Court of Appeals reversed. Tt concluded. that the afore- =
mentioned provision of the state lav was not declaratory of a substan-
tive right--as was another provision of the same law wvhich the Sécond
Circuit had considered in Roven v. Commissioner, 215 F. 2d 641--and
that, as a state exemption statute, it was therefore, under well
settled law, ineffective against a eta.tutory lien for federal taxes. .
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See, e.g., Klefferdorf v. Commissioner, 142 F. 2d 723, certiorari denied,
323 U.S. T33; United States v. Truax, 223 P. 24 229, 83 (C.A. 5); 55
Col. L. Rev. 95,100. The Court of Appeals pointed out that Congress had
enunerated the exclusively permisaive ‘exemptions from federal lien in
Section 3691 of the Internal Revenue Code of 1939 (see Section 633k of
the 1954 Code); that state exempt:lon prev:lsions were applicable only if
they had been specifically adopted as exemptions under the Code (Fink

v. 0'Neil, 106 U.S. 2T2; Custer v. McCutcheon, 283 U.S. 51%); and that
the legislative history clearly demonstrates that Congress did not in-
tend provisions of state lav to grant additional exemptions from federal
levy H. Rep. No. 1337, 83rd Cong., 24 Sess., pp. A HOB-A ho9, S. Rep.
No. 1622, 83rd Cong., 2d Sess., Pp. 577-578) _ _

Staff: ueyer Rothwacks’ (m musim)._. ,

mclaratorL.TgEent - Jurisﬂict:lon of D:lsir:lct cwrt 1n ‘Reor

zation Proceedings under Chapter X of Bankruptcy Act to _Rénder J’uggnent

Respecting Tax Incidence of Proposed Sale: - Statutory Bar to Restraint

Against Assessment and Collection of Tax - Post-Bankruptey Interest.

In re Inland Gas Corp., et al. (C.A. 5, Pebruary 15, 1957). After

more than tventy-six years of receiver a.n& truatee mratim of the

properties of the debtors (Inland Gas Corporation, Kentucky Puel Gas

Corpaoration, and American Fuel & Power Coipany), and after extensive : .

prior litigation (see Columbia Gas & Electric Corp. v. United States,
151 F. 24 461, modification denied, 153 F. 24 101, certiorari denied,
329 U.S. 737; In re Inland Gas Corp., 187 F. 24 813; In re Inland Gas
Corp., 208 P. 24 13; In re Inland Gas Corp., 211 F. 2d 301, certiorari
denied, 348 U.S. 840; In re Inland Gas Corp., 217 F. 24 20T), the United

o States District Court for the Eastern District of Kemtucky, sitting in
/‘\‘ reorganization proceedings under Chapter X of the Bankruptcy Act, as

- amended, was called upon (1) to determine the tax efféct of a Eggosed
sale of assets under a plan of reorganization, and (2) to enjoin the
assertion and collection of any tax claimed to be owing if such sale
occurred. An offer of $8,000,000 having been received from the
Tennessee Gas Transmission Company for the propérties of the debtors,
the Distiict Court had previously directed the trustees to prepare a -
nev plan of reorganization providing for the sale of the fixed assets
at public suction, with the Tennessee offer as a fair upset price, for
the distribution of the net proceeds of the sale to creditors, and for
the complete dissolution of the debtor corporations. The Commissioner
of Internal Revenue had ruled, with respect to a prior offer, that such
a sale would result in taxable gain. Accordingly, the trustees, after
an unsuccessful application for a reconsideration of the ruling (which,
on the basis of the Tennessee offer, indicated a potential tax 1liability
exceeding one million dollars), petitioned the D:I.strict Court for the
relief mentioned above. ' .

i
5

§ i Y

The District Court held that the petition in erfect was an applica-
o tion for a declaratory Judgment, and that it was theéréfore without
e Jurisdiction to entertain it becsuse of the provisim of the Federal
- ) .‘ . . Q,,,."’
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Declaratory Judgment Act (28 U.S.C., Sec. 2201) which, in cases of

actual controversy, permits any court of the United States, upon the

f£iling of an appropriate pleading, to declare the rights and other legal

relations of any interested party seeking such declaration, except with

respect to Federal taxes. ‘The Court of Appeals agreed, and supported

the District Court's denial of the petition on the additional grounds -

that, absent a showing of "special and extraordinary circumstances”

- (Miller v. Fut Margarine Co. 284 U.S. 498, 509), Section T2l of the

" Internal Revenue Code of 195‘ barred any suit to restrain the assess-

ment or collection of any tax. In this connection, the Court of . N
‘Appeals pointed out that it had been advised, some time after the hear-
ing in the case, that the Tennessee offer had been withdrawn. That '-.
action, in its view, destroyed any claim that the failure to sell the -~ :
debtors! assets without tax incidence would result in irreparable in-
31117. C : o - - : : R U T o B
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=

The Court of Appeals did not reach what it characterized as a ,
"meritorious question", namely, whether the sale of the assets, if con-
summated, would be governed by Section 337 of the 1954 Code, which pro-
vides that where.a corporation adopts a plan of complete liguidation on
or after June 22, 1954, and all of its assets are distributed within one
yeer from the adoption of the plan, no gain or loss shall be recognized
from the sale or exchange of its property. The Govermment contended,
following the rationale of the Commissiomer‘'s ruling, that despite the
apparent literal applicability of Section 337 to the instant situation,
that statute, aimed at the specific problems exemplified by Commissioner -
v. Court Hol Co., 324 U.S. 331, and United States v. Cumberland Pub.
Serv. Co., 330 U.S. ‘ , was intended to eliminate the necessity of '

determining whether a corporation or its shareholders effected a sale of
assets, and to provide some tax relief in such cases by eliminating a -
tax at the corporate level where there would also be a tax at the share-
holder level. In the instant case, the shareholders, as such, would :
have received nothing in the liquidation in payment for their stock.

In another phase of the case, Judges Miller and Martin agreed with
the District Court that post-bankruptcy interest should not be allowed
to the public holders of the bonds and debentures of one of the debtors,
-~ . the Kentucky Fuel Gas Corporation, under the general rule that post-
bankruptcy interest is not payable on an unsecured ‘claim-as long as
other claims which have been allowed remain unsatisfied. Chief Judge -
Simons dissented. He apparently considered that the creditors in ques-
tion were secured creditors; and even if they were not, Judge Simons = - ‘.
was of the opinion that on a balancing of equities as between creditors,.
the Kentucky Corporation bondholders would be entitled to post-bankruptcy
interest in preference to the claims of other unsecured creditors. See
Vanston Comittee v. Greem, 329 U.S. 165; sell v. erial Paper
Corp., 313 U.S. 215; In re Deep Rock 01l Corp., 113 F. 2!%‘%"('0% 10),
certiorari denied, 311 U.S. 699; In re Taylor v. Standard Gas & Electric
C_o.., 3% U.8. 30T, - -~ oo - o o

Staff; Meyer Rothwacks and C. Stanley Titus, Jr.
(Tax Division)
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Motion to Diemlss Indictment ca- Constitutionalu eronnus 'La;
- - Effective Assistance: of Counsel - ] Due Process - Initiation

of Criminal Prosecution Dur Pendencz of Je Jeopar g Assessment, -’ United ‘

States v. Sidney A. Brodson (C. A. 7, February T,.1957). -Upoa. ‘rehear-
ing en banc, the Court of Appesls, in a three ‘to two: decision, adhered -
to the prior ruling of a panel of the Court (See. Bulletin; Hovember 23,
1956, pp. T63-765) and reversed the order of the district court dis- . .
missing the indictment on the grounds that the initiation of criminal
prosecution for tax evasion during the pendency ‘of-a Jeopa.rdy assess- -
ment and accampanying tax liens deprived defends.nt ‘of the right to .
effective assistance of counsel and due process of law as guaranteed
by the constitution. The district court bsd held that as a result of
the jeopardy assessment defendant was without funds to secure the ser-
vices of accountants, and that in a prosecution for tax evasion based -

upon net worth proof, accounting services are essentis.l to the effective

assistance oi‘ counsel and due process of lawe.

The ms.gority of the Cerurt sdopted the prior opinion riled. by :
Judge Schnackenberg (See Bulletin, supra) and held that the decision
of the District Court was premature and without precedent » observing
that "we have been unable to find a case in which any court has held
that a trial to be held at some time in the future will not be a fair -
trial and hence dismissed an indictment without a trial,” and that
it is illogical for a court to speculate in advance of a trial on the
question of whether a defendant will or vill not - receive a fair ‘trial

wvithout the assistance of an accountant.” The COurt, pointing to loans

received by defendant during the pendency of the indictment, part of
vhich were paid directly to his former s.tto:mey, 'also s.gresd with' the -
Government's contenticn that the record falled to show that the Jeopsrdy
assessment had rendered defendant destitute snd had msde it impossible
for him to secure accmmting services. ,

Although the msaority of the COurt disposed oi' the appeal on the
above grounds and d1id not reack the merits of the constitutional ques-
tion, it expressed an awareness of the far reaching implications of the
holding of the district court, and in this respect it agreed with the .
Govermment's position that if constitutional guarantees require the ser-
vices of accountants, lay experts, for the defense of this case, the
rule would prevail in other criminal cases and extend to the services of
many other kinds of specia.lists. In the langtmge of the mjority.
: Such a policy, if now estsb shed, vould as a mstter
. of consistency be subject to extension to experts in
. other fields--psychistrists, ballistics experts, chemists,

Physicians, and an unlimited mumber of other specially
trainel persons. It is this natural consequence of such
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a policy vhich, in addition to the reasons above stated,
dictates that, if established, it must be ‘based upon a
record containing.the actual proceedings at a trial,

rather than the inferences drawn from pretrial affifavits.

The majority opinion did not reach or comment upon the Govermment's
argument that if the services of an accountant were deemed essentlial to
the defense, the trial court could appoint an accountant as an expert
vitness under Rule 28, Federal Rules of Criminal Procedure.

The two dissenting judges (Chief Judge Duffy and Judge Finnegan)
agreed with the holding of the district court, that in a net worth pro-
gsecution accounting services were essential to the effective assistance
of counsel and due process of law. .

Staff: United States Attorney Edward G. Minor and
Assistant United States Attorney Howard W.
Hilgendorf (E.D. Wisc.); :

John J. McGarvey (Tax Division)

Fet Worth - Proof of Likely Source - Extra Judicial Admissions
Relating to Pre-Indictment Years. "Massei v. United States (C. A. 1,
February 27, 19575.' The Court of Appeals, in a split decision, re-
versed a conviction of income tax evasion based upon net worth proof
mainly on the ground that the prosecution failed to prove a likely
source to which the net worth increases could be attributed. The .
majority held that "the only direct evidence of likely source vas ex-
tra judicial admissions of defendant; that these admissions were irrel-
evant and immaterial and should have been stricken from the Jury's
consideration; and that, in addition, the admissions were uncorroborated
and therefore could not serve as proof of a vital element of the prose-
cution's case. : '

Defendant was a police officer of Worcester, Massachusetts, from
1923 until 1951. The prosecution years were 1946 through 1950, and
the Government established net worth increases and expenditures for
the five year period aggregating $90,000 in excess of reported income.
The Court agreed that the opening net worth and the increases in net
worth during the prosecution years 'were sufficiently grounded in the
evidence". There was also evidence to negative non-taxable receipts
by defendant during the prosecution years. As to source, the prose-
cution contended that the net worth increases were attributable to
graft. There was no direct evidence of graft taking in the indictment
period, but the Goveriment relied strongly upon extra judicial admis-
sions of defendant, made through his attorney after the investigation
had commenced, to the effect that defendant had taken graft in pre-
indictment years. (The admissions were made to Internal Revenue Service
personnel in an effort to convince them that the net worth increases
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disclosed by the investigatior were attributable to assets on hand at
the beginning cf the inlictment period which were the fruits of graft.)
In this connection, the prosecution adduced proof of defendant's salary
in pre-indictment years and proof of his possession in the pre-indict-
ment years of sums far in excess of his salary.

The Govermment contended on appeal that the admissions were
properly received in evidence, as relevant to the question of source
-and in addition to starting point net worth and to the element of
intent; that the adnissions vere corroborated; and that the proof of
defendant's position as a yrolice official and of his admissions as to
graft taking in prior years, when coupled with evidence establishing
opening net worth with reasonable accuracy and evidence negativing
non-taxable receipts in the indictment period, was sufficient to take
the case to the Jury.

In rejecting the Govermment's argument, the majority reiterated
the view expressed by the sane Court in an earlier decision (Thcxnas v,
Conmissioner; 232 F. 24 520) that proof of a likely source is an indis-
pensable element of net worth proof, and it clearly indicated that there
must be direct proof of source during the tax period. If this is a
correct interpretation, the decision is in conflict with the views of :
the Second Circuit in Ford v. United States, 237 F. 24 57 (C. A. 2),
certiorari granted, February 25, 1957, which case bears a striking )
similarity to the instant case. See also, Ford v. United States,
233 P. 24 56 (C. A. 5), certiorari denied, 352 U. S. 8633, which in-
volved a police officer in Texas. Also it appears that the majority
holding that the admissions were irrelevant and immaterial and, in
addition, were not corroborated is not in accord with the authorities.

The Government ecquiesced in the petition for certiorari in the
Second Circuit Ford case on the grounds that there was a conflict in
the decisions of trte Courts of Appeals, campare, the Second Circuit
Ford case with Thomae v. Commisaioner, 232 F. 24 520 (C. A. 1) and
Kashat v. Commiseionér, 229 F. 2d 202 (C. A. 6), and because of the
importance -of the q:aestion presented in the administration of the
‘revenue laws. The Department is presently considering whether to
petition for certiorari ir this case.

Staff: United States Attorney Anthony Julian and
Assistant United States Attorney Daniel
Reedham, Jr. (D. Mass.)
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ADMINISTRATIVE DIVISIORN

AdJninistra.tive Assista.nt Attorney Genera.l S. A. Andretta '

- Typewriter Re;gair Contracts

We have had complaints concerning mnda.torry typewriter repair and
maintenance under GSA contracts. Apparently the quality of the work is
poor and the contractors insist on overhauling typewriters when only a .
minor adjustment is necessary. We would like to have the benefit of
your experience wtih such contractors for the repair and maintenanece
of typewriters and any information that may be helpful wvill be
appreciated. B

}_lppr@riation '.!!rou'ble

Funds for operation of the offices are running extremely short.
Projected as of the first week in March, cur obligations and expendi-
tures will exhaust the appropriation long before June 30 1957, re-
quiring a drastic curtailment of activities. Prospects for supple-
mental funds are very poor. : : .

No obligations ahould be incurred that are not absolutely
essential. " Travel and commmication expenses offer the best fields
for economy. ProjJects leading to expenditures should be scrutinized
very carefully and, if not urgent, should be abandoned or deferred,
if possible, according to their importance.

Order for Dismissal Férm S

The Order for Dismissal (Form No. USA-22) publicized in the
Bulletin of August 17, 1956 has been f£inally approved and stocked by
the Department. -It may be requisitioned in the usual manner. -

We believe this new form will contribute to uniform practices
as well as effect savings in those districts where the volume is :
sufficient to warrant use of a form. Any district now using a special
form and unable to adopt the new general form should request ap
exemption from the Forms Control Un:l.t. . _
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Depa.rtmenta.l Orders a.nd Memos
The following Memoranda applicable to United ‘States Attorneys

Offices have been issued since the list published in Bulletin Ro. 5
Vol. 5 dated March 1, 1957.

ORDER DATED DISTRIfB(ITION © 7" sypJECT
92-55 - 8-22.55  U.S. Attys.& Marshals  Promotion Program
Lgh57 - 2-13-57 . S. Attys & Marshals  George S. Leonard desig-

_pated Acting Assistant
Attorney General, Civil

~ Division
MEMOS DATED DIS'.ERIBUTION SUBJECT
12k Supp. 5 2-13-57 U.S. Attys " Bevision of Docket and_
o | : Reporting System Manual
21k - ‘2-28-57 U.S. Attys & Marshals  Promotion Program - |

A ,0rder,9_2-55 a.ttached

214 Supp. 1 3-_1-57 U.S. Attys & Marshals Promotion Program
Instructions

216 . 3-1-5T  U.S. Attys & Marshals ~Reports Control System.

Satisfaction of Jud@nent

United States Attorneys were instructed -in Memo 20"{ s Item ll, to
file an appropriate satisfaction with the Clerk of the Court when

Judgments are paid.

The Department proposes. to adopt a form for genera.l use, copy of
vhich is printed on the next page.:

Will you please advise the Foms Control Unit not later than
April 8 /1957, a8 to-

1. whether the proposed form ca.n be used by your office?
2; How is such notice now handled" ‘

(a) By form (if so, give Inventory Form No.). -
('b) By individual notlces typed as- requ:l.red.
(c) oOrally.

3. Approximtely how many Judgnent Se.tisfactions did you file -
last calenda.r year? @ -

b, Suggeetions or comments concerning the proposed form.

' , The fina.l form will be printed on legal: size paper. Space will be
« left on the lower half for addition of an affidavit in those districts
S which require it.
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IN THE UNITED STATES DISTRICT COURT

District of
Division

UNITED STATES OF AMERICA )

Plaintiff ‘

) CIVIL ACTION: NO.
vs. ) o

)
)
Defendant(s) )

SATISFACTION OF JUDGMENT

1n

Judgﬁent was rendered for the plaintiff, United States of

Americe and against the defendant(s)

on the ~ day of 19 for the sum

of i

in the above-;entitled cause,

Plaintiff in the above-entitled cause does hereby ackmow-

ledge full satisfaction of the above judgment this . day of

19 . _

' The said judgment and costs having been paid, the Clerk of
the United States District Court for the - " Dietrict
of - 18 hereby authorized and empowered to
satisfy said judgment of recoxd. |

Plaintiff
BY:_ - -
Attorney for Plaintiff
* * *
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IMMIGRATION AND NATURALIZATION SERVICE

Commissioner Joseph M. Sving |

DEPORTATION

Suspension of Deportation—Applications Under 1917 Act Acceptable
Until Effective Date of Immigration and Nationality Act. PFerreira v.
Shaughnessy (C.A. 2, February 13, 1957). Appeal from order dismissing
petition for judicial review of denial of application for suspeunsion
for deportation, Affirmed, .

Deportation proceedings were instituted agaiunst this alien because
of his illegal presence in the United Statee and a hearing was conducted
on October 30, 1952, At that hearing he applied Por suspension of de-
portation under the Immigration Act of 1917, which was denied, The
Board of Immigration Appeals ordered the proceedings in his case re-
opened to permit the introduction of new evidence and at a nev hearing
on May 15, 1953, the alien again applied under the 1917 Act for suspen-
sion of deportation which was denied. In 1955, after a warrant for his
deportation had been issued, he moved to reopen his case to reconsider
his application for suspension under the 1917 Act, or in the alternative,
for leave to apply for such suspension under the Immigration and Nation-
ality Act of 1952, He urged that he had been granted an award by the
Workmen's Compensation Board of the State of New York and that he was
entitled to certain of the benefits of that award ouly so long as he re-
mained within New York State. He contended that because of tke require-
ments of his compensation award, deportation would cause him exceptional
and extremely unucual hardship, His motion was denied.

The principal contention made by the alien was that by reason of
the savings clause provisions of section 405(a) of the 1952 Act, the re-
fusal to entertein his application for suspecsion under that Act cousti-
tuted a denial of due process of lew, He srgued that the savings clause
created a "cut-off" period for susvension applications between June 27,
1952, the date of enactment of the statute and December 24, 1952, the
date 1t became effective, during which no valid application could be
filed, either under the new or old law, He claimed, therefore, that be-
tween those dates a hiatus was created quring which the immigration au-
thorities were without jurisdiction to eutertain an application for sus-
pension of deportation and, therefore, that that part of the proceedings
in vhich his original appiication was deried on October 30, 1952, was
rendered null and void., '

The appellate court stated that this statutcry construction, if ac-
cepted, would have a disruptive impact upon the administration of the
immigration lews and would impair the harmony of tranmsition that Congress
sought to preserve while emacting the new legislation., The Court said
that it was reluctant to approve an interpretation that would withdraw
the availability of suspension of deportation even temporarily. It held,
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therefore, that in the absence of express statutory language to the con-
trary, the provisions of the 1917 Act relating to suspension of deporta-
tion were in force wntil December 24, 1952, and that the immigration -
officials wvere empowered to entertain an a.pplication for suspension
under the 1917 Act until that date. ; _

The Court also aa.id that if the hea.ring officer and the Boa.rd oi’ -
Immigration Appeals erred in applying the proper substantive law in the
case, the error, if any, was in favor of the petitioner because the more
lenient standards of the 1917 Act were invoked in denying his applica-
tion. The Court concluded that there had been no error in the disposi-
tion of his case and that it was not its function to review the exercise
of administrative discretion in denying suspension of deportation.

Staff: United States Attorney Paul W, Williams (s.D.N.Y.)
. Special Assistant United States Attorney Roy
- Babitt and Assistant United States Attorney
Harold J, Ra'by ‘of counsel.

Discretionary Relief—Voluntary Departure—Refusal to Answer
Questions Concerning Communist Affiliations, Moutsos v, Shaughnessy
(S.D.N.Y., February 19, 1957). Motion for tanpora:ry in.‘jnnction to
sta.y deportation of plaintiff. ‘ '

The a.lien in this case conx:eded his deporta.bility ‘but contended
that he should have been entitled to make a voluntary departure. That - -
privilege was denied him by the hearing officer and the alien u.rged -
that his hearing was arbitrary and that the record did not contain any
evidence to support a finding that he was not deserving of the favor-
able exercise of administrative d.iscretion. .

i‘heCourt held tbat his hearingwasnota.rbltra.ry He wvas given :
full opportunity to present his case and was represented by experienced -
counsel, A request for aidjourument was deried bBut this was done only .
after counsel indicatéd that he did not know whether there would be any
evidence for him to present at the adjourned hearing. ' The Court stated
that no party has an inflexible right to adjourmment, dbut his only right
is not to be deprived of an opportunity to present testimony,

The Court a.lso said that it vas not correct tha.t the hearing record
did not contain any evidence to support denial of the favorable exercise
of administrative discretion, The alien admitted that he had deserted - ...
his ship and that he was a menber of an organization of Greek seamen de-
clared to be illegal by the Greek Goverument, He refused to answer -
questions as to whether he was a member of the Communist Party or sympa- -
thetic to the Communists. His refusal to answer may not have been evi-- -
dence that he was a member of the Communist Party but his refusal cer-.: .
tainly was evidence of unwvillingness to answver inquiries which are -
proper and vhich are put to all aliens seeking lawful residence in the
United States. His refusal to answer bore directly upon the issue
vhether he was euntitled to discretionary relief., It was not vecessary
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to find that the alien was a Commnist., He had the burden in his appli-
cation for discretionary relief of establishing a basis which would move
the Attorney General to exercise favorably the discretionary privilege
of voluntary departure. This he failed to do and the conclusion to deny
such relief was not, on the record, either arbitrary or capricious, '
Therefore it is not a matter in which the court can substitute its Judg-
ment for that of the immigration a.uthoritiee.

Staff: United States Attorney Psul W. Williams (S.D.N.Y.)
Special Assistant United States Attorney Roy
Babitt of counsel

EXCLUSION

Country to Which Alien Is to Be Deported—Hsbeas Corpus to Test
Issue-—Suspension of Deportation and Claim of Physical Persecution not
Available to Excluded Alien, Petition of Milanovic (S.D.N.Y.,
February 21, 1957). Petition for writ of habeas corpus to review ex-
clusion order and to test destination to which alien had been ordered
deported following exclusion, o

The alien in this case was born in Yugoslavia, During the war he
served in the Royal Yugoslav Navy and also fought the so-called Titoists
in Yugoslavia., After the war he could not return to Yugoslavia and
spent some time in displaced persons camps., He subsequently entered the
United States as a deserting seaman from an Italian vessel, He later '
was employed on a Panamanian vessel which was sold in a Belgian port
vhere he was not permitted to remain, The owners of the vessel trans-

* ported him to New York in 1949 where he was excluded from admission,

T although subsequently he was paroled to give him an opportunity to be-

3 come admitted by private Congressional bill, This effort failed, as did
other attempts to adjust his status in this country, Immigration au-
thorities then undertook to execute the order of exclusion against him
and to deport him to Yugoslavia as the country "whence he ceme".- :

e

.:-yv""‘l.‘"a'-«

The Court rejected contentions by the alien that he vas entitled
to apply for withholding of his deportation on the grounds of physical
persecution as authorized by section 243(h) of the Immigration and :
Nationality Act and for suspension of deportation under section 24k of
that Act. The Court held that an excluded alien was not entitled to the
benefits of either of those sections of law, under such circumsta.nces as
are present in this case,

i eGSR Sty

¢ Py

T b g

R : The alien also argued that he could not be deported to !ugoslavie
e because it was not the "country whence he came" as specified in sec-
o tion 237 of the Immigration and Rationality Act. After reviewing pre-
vious authorities interpreting that language, the Court concluded that
Belgium was the proper country to which the alien should be deported on
the theory that the country which the alien left to come to the United
States is the "country whence he came".
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The Goverument urged, however, that habeas corpus proceedings were
not available to test the destination to which this excluded alien was
to be deported. The Court conceded that an alien seeking entry is not
entitled to the protection of the Bill of Rights except to test the
validity of his exclusion. However, the Court held that because an ex-
¢luded alien cannot stand on the Bill of Rights does not mean that he
i8 powerless to seek Jjudicial protection vhere he had a valid basis for -
asserting that he is aggrieved by the completely arbitrary action of"
Govermment officials, In this case the Court felt the ifmmigration au-
thorities were not adhering to procedures established by Congress. It -
was therefore concluded that, under the circumstances in this case, the
alien could not be ordered deported to Yugoslav:la.. : ‘

Staff: United States Attorney Paul W, Williams (s D. n.!.)
. Special Assistant United States Attorney Roy Babitt
“of connsel. - -
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OFFICE OF . ALIEN PRGPERTY 7 Q

- Assistant Attorney General Dsllas 8. Tovnsend _'

Action by Trustee of Inter Vivos Trust <o Reemr Property Under
Section 9{a) - Eligibility of Trustee to Sue When Trust Bepefiel
Are ies, Kober v. Brownell (D.C.N.Calif. February 21, .1957).
This action wvas instituted by the trustee of an inter viwos trust to -
recover the trust res which had been vested under the Trading with the
Enemy Act., Under Section 9(a) of that Act, only persons who are not
enemies and wvho have an "interest, right or title" to the proper‘ty may
bring suit, The bemeficiaries of the trust were all residents of
Germany and ensmies under the Act, although the trustee was not, The
Govermment accordingly moved to dismiss for lack of Jurisdiction wpon
the ground that the trustee alone does not have a sufficient interest
to maintain $he action and may sue only if the 'beueﬁ.eiar:lca are also
nonenemies, The Court, followving a consistent lize of decisions, -
granted the potion, holding that the trustee aloune may not sue, @ven
though 2 nonenemy, unless the beneficiaries are also nonehemies. Bince
it appeared from the face of the complaint that the beneficiaries were
‘residents of Germauy and enemies, the Court held that no action could .
be mainteined by them or on their behalf by the trustee under Sec~ " : _ ’

tion 9{a) and the Court accordingly lacked Jurisdiction und.er the -
statnte

Staff: ' James D. Hill, Mary P. Clark, Percy Ba.rshay
{office of Alien Property) , T

Enemy Status ResultinLﬁcm Repatriation; "Resident"”, Oelmichen-
v. Brownell, {C.A.D.C., February 28, 1957). Plaintiff and her busband,
German nationals, entered the United States as permanent residents in
1934, - Shortly after the declaration of war with Germany they were
arrested as enemy aliens. After a hearing the husband vas fnterned;
- the wife was released, Plaintiff later joined him tn the intermment
camp as & voluntary internee. Beginning in 1942 they filed several re-
quests for repatriation. They were repatriated to Germany im January,
1945, Mr. Oehmichen died in Germany in 1948, Shortly thereafter plain- -
t1rf obtained a visa in Switzerland and 1migrated to the United States.
She 13 nov an American citizen, ‘

In 19#7, 1950 and 1951 the Alier Property Custodian vea‘bed eash
and stock of a corperation controlled by the Oehmichens. In.195%
plaintiff iustituted suit in the Uni%ed States District Court for ‘the
District of Colugbla to recover the vested property, eonte#iding that
she had mer intended to leave the United States permanently a.nd that
her household furnishings, etc., had been left here in storage. The
Goverament couteuded that the Oehmichens were enemies within the mean-
ing of Section 2 of the Trading with the Enemy Act siuce they were .
resident within Germany vhile the United States was at war with Germany.
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The District Court found that the Oehmichens were well treated in the
camp, that they were not residents of Germany within the meaning of

the Act because they had always intended to return to the United States,
and "the requests for repatriation to Germauny by plaintiff and her hus-
band vere made solely to escape interument and the emotional problems
created thereby'.

The Court of Appeals in an opinion by Circuit Judge Prettyman
reversed the District Court, holding that as a legal matter "we are of
the opinion that mere discontent with conditions in a well-run intern-
ment camp is not the compulsion which would translate otherwise re-
patriation into departure under duress, Internment is the established
international treatment of resident enemy aliens by all civilized
countries., The Oehmichens chose to return to an enemy country rather
than undergo that established treatment,

"If the argument of Mrs. Oehmichen were valid, all German citizens
in the United States at the outbreak of war could have returned promptly
to Germany, exercising a wish not to be interned here, live there until
the var's end, and return here to claim that they had never been resi-
dent in Germany, Under her argument no German national residing in the
United States prior to the war, and moving by choice to Germany dwring
the war, would have become resident in Germany, as every such person
vas faced with the possibility of intermment here, We think the statute
reflects no intention to achieve such a result,”

Chief Judge Edgerton dissented.

Staff: James D, Hill, George B. Searls, Victor R, Taylor
(office of Alien Property)
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