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mn. AFTER conv:cnoa

Dietri'buted vith this 1esue of the Bu].‘l.etin are copiea of a memo- .-
ra.ndum on "Bail After Conviction" which United States Attorneys and -
" their staffs should find most informative., Attention is directed tO‘the B
fact that the possible changes suggested at the end of the memorandum
are for the guidance and consideration of the United Statee Attorneyl
and have not yet been put into official effect.
* ® = :

DISTRICTS IN CURRENT STATUS

As of November 30, 1957, the tota.l number of dietricte meeting the ‘

| sta.nda.rds of currency were: - .. ..o e ~ "t
| " cAsES . i‘ | .'m'm-:ks s
Criminal  civil 'c';;mml vil : :
“change from change from _ from ‘ cha.nge from
10 31/57 : 10/31/57 7 /57 . 10/31/57

66 i‘ g2 sk L1 6 0
T0.2%  -12.Tf 57h$ -43$, 5u2% -/6'4 7M$ -85%

*R % S i i
OATH OF OFFICE - =

United States Attorneys are reminded that the oath of office :ls to
be executed and submitted on Sta.nda.rd Form. 61, ‘revised ‘March, 1956 '.Ehe
old form ehould not 'be used T
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MODIFICATIOES N LITIGATION REPORTING sxsmu S ;: o

_ Ae of December 31, 1957, the revieed reporting eyetem using IBM
"mark-sense” cards and ena.p-out" docket ca.rde was in operation 1n 8
tota.l of ll-o off:lcel. Dosd el -
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CER‘I‘IFICATES OF AWARD PRESENTATION '

The preeenta.tion of certificates of ava.rd to tvo employees in S
the office of United States Attorney Ruben Rodriguez-Antongiorgi, - - .. .
- District of Puerto Rico, received an interesting write-up 4n E1 Mundo ~
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the leading paper of Puerto Rico. Miss Magdalena Gelgel received an award
foQ twenty-five years of service with the Department of Justice, and

Mr. Angel Casasus vas similarly honored for fifteen years of service.

Mr. Rodriguez-Antonglorgi pointed out that such awards are part of the pro-
gram of the Department of Justice for recognition of outstanding service,
and that the publicity given them serves as an incentive and example to
Federal employees not only in the Department but also in other deeral h
agencies, :

.JOB WELL DONE

In a recent case involving the interstate shipment of food unfit
for human consumption, Assistant United States Attorney A.M. Gant, Jr.,
Middle District of Tennessee, was congratulated on his success by the
District Chief, Food and Drug Administration, who expressed appreciation
for Mr. Gant's painstaking preparation and the excellent job he did in a
highly technical and difficult field. .

The Associate General Couneel, Department of Health, Education and
Welfare, has expressed thanks for the cooperation of United States _
Attorney Fred W. Kaess and Assistant United States Attorney Horace J. -
Rodgers, Eastern District of Michigan, in obtaining Judgment for the
Government 1n a recent case. The letter stated that the outcome of the
case was important since it involved a rather complicated question as to
the Congressional intent in enacting a certain amendment of the Social
Security Act and the effect of that amendment upon other provisions of
the Act.

In a letter to United States Attorney Barold K. Wood, Eastern
District of Pennsylvania, commenting on the results of the last term of -
criminal court, the Chief Judge of the District Court stated that the -
results were most gratifying and that the good record was in a very
substantial part due to Mr. Wood's efficient conduct of his office,

: The expeditious and competent handling of land condemnation work

by Assistant United States Attorneys Charles W. Ward and Addison ]I. West,
District of Kansas, has been commended by the District Engineer, Corps .
of Engineers. Both Assistants have devoted considerable hard work to
keeping abreast of the condemnation program. In a recent case’Mr. West
saved the Government time and money by his urgent and diplomatic handling
of the matter involved. By prompt pleading and the obtaining of an early
court hearing, the contractor on a Government project was permitted to
proceed with his vork, thus eliminating loss of time and considerabls

expense,

efforts ard hard work of Assistant United States Attorneys Byron D. -
Strattan and Dean W. Wallace, District of Nebraska, in bringing a recent
case to a successful conclusion. The Federal Game Warden observed that -

The Federal Game Warden for Nebraska has commended the untiring ‘
i
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they made a perfect presentation of the case, which aroused a consider-
able amount of interest as it involved one of the most videly known tra.p-
shooters and hunters in the state. : D e -

- The outstanding cooperation and good work of Assistant United States .
Attorney William F. Davis, Eastern District of Virginia, in two recent
cases involving two alien smugglers has been commended by the Acting
Regional Comissibner, Immigration and Naturalization Service, ‘The letter
pointed out that the defendants caused the Government conaiderable trouble
and expense in connection with their prosecution because, after the wit-
nesses had left the country, the defendants repudiated their agreement to
waive trial and plead guilty under Rule 20, Federal Rules of Criminal Pro-
cedure. It further stated that had it not been for Mr. Davis' able prose-
cution and hard work in the case, the defendants would have evaded punish-
ment. It appears that every phase of the case had to be handled through
interpreters since neither defendant could speak or understand English,
and successful prosecution could easily have been ha.mpered. by this com- R
plication, as both cases were tried befcre a Jnry e e

The Specia.l Agent in charge, 'United States Department of State ’ )
Division of Security and Investigations, New York, has commended the work
of Assistant United States Attorney Margaret Millus, Eastern District ‘of

. New York, with regard to Chinese civil suits, The The letter stated a recent

survey showed that in the past six months three cases have been won, seven
have been discontinued, and an additional discontinuance is pending, and

that these results have been ‘obtained mainly through the outstanding -
efforte of Miss Millus. The letter further stated that the attitude with

vhich she has prepared her cases and her lawyer-like presentation of suits

vhich are admittedly difficult to defend are most commendable, and that
the: Special Agents -of the Office of Security who have worked with her have
reported that Miss Millus is cooperative, cordial, and an outstanding ’
re: presentative of the Office of the United States Attorney. :

The excellent results obtained 'by United States Attorney Fred W. S
¥aess and Chief Assistant United States Attorney y George E, Woods, Eastern
Districi of Michigan, in a recent case involving a mail and telephone "’

. promotion from Canada into the United States have been commended by the

General Counsel, Securities and Exchange Commission. The letter stated
that the pleas entered and the sentences imposed would not have been
possible had it not been for the aggressive, vigorous and able manner in
which Messrs. Kaess and Wood handled this case. The letter further ob- K
served that their effective cooperation from the very inception of the -
cage made it possible to successfully meet and overcome the many difficult
problema vhich arose during the lengthy period the case was being prose- :
cuted a@inst the defendants. A ]

The Aasociate General COunsel, Department of Bealth, Education and
Welfare, has expressed appreciation for the cooperation extended by .
Unitéd States Attorney Chester A. Weldenburner, District of New Jersey, -
and his staff in obtaining a fa.vorable decision in a recent case a.gainst
the Govermnent ’ . i
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INTERNAL SECURITY DIVISION

Assiata.nt Atto:n_ey Genero.l William F. Tompkins .

A Conspiracy to Obstruct Justice- Per,jl_ry. United States v. lawrence
Siegel and Badassah Shapiro (5.D. N.Y.) A Federal grand jury in Rewv York
returned a twelve count indictment on July 13, 1955 charging Lawrence -
Siegel and Hadassah Shapiro with violations of 18,.U.S.C., 371, 1503 and
1621. The indictment alleged that they cammitted perjury in their testi-
mony before the grand Jury investigating the recantations of Harvey Matusow
and that they destroyed memoranda relating to conversations they had vith
Matusow and substituted therefor false and fraudulent memoranda.  The 1n-
dictment also charged that Siegel and Shapiro corruptly mﬂuenced the s
testimony of a witness who testified before the grand jury.’ Trial was =
commenced on December 16, 1957, and on January 18, 1958 the jury returned
a verdict of guilty on nine counts and acquittal on three counts. Defen-
dant Slegel was convicted on all four counts charging him with perjury and
defendant Shapiro was convicted on the two counts charging her with perjury.
Both defendants were convicted on three of the four counts cha.rging ob-
struction of .justice and acquitted on one count. Both were acquitted as to
counts 1 and 2 charging them with conspiracy to obstruct Justice and with .
corruptly 1nf1uencing the testimony of a witness. Motions for a new trial
vere denied with ieave to file written motions by February 10, 1958 It |
is anticipated that sentences wi].l be imposed on that date.

Staff: Assistant United States Attorneys Arthur B Kra.mer a.nd
' FosterBa.m(SD.lIY) .

Federal Emp].oyees Security Proga.m. Sue J. Sa.mpson v. Hilber o
Brucker, et al. (D.C.) Plaintiff served a summons and complaint upon
the Attorney General on October 4, 1957, seeking to have the action of |
defendant Wilber Brucker in terminating plaintiff's employment with the '
Department of the Army and the action of defendants Ellsworth, Phillips
and Lawton in refusing and denying her petition for appeal from the adverse
decisions of defendant Brucker declared null and void. Plaintiff also ™
seeks reinstatement and restoration to her former position with the
Department of the Army with full "back pay" and for such other relief as \
the Court may deem proper. Pla.intiff wvas advised by the Office of the - \
Secretary of the Army om April 20, 1954 that her continued employment in k
Indianapolis, Indiana was not clearly consistent with the 1ntereet of - \
national security and therefore her removal was necessary and advisable -
under authority granted by Public Law 733, 8lst Congress, 64 Stat. 1&76
5 U.S.C. 22-1. Plaintiff, a civil service appointee who occupied a "non-
sensitive” position, places her main reliance on the decision of the
U.S. Supreme Court in the matter of Cole v. Young, 351 U.S.:536. The -

- government filed its answer on November 26 1957. On December 3, 1957

o 7 the Government filed a Motion for Security for Costs inasmuch as the - ‘
- Plaintiff is a nonresident of the District of Columbia. This motion

was granted and the plaintiff was ordered to furnish withir twenty days
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security for costs (1n the amount of $50.00 caah, or $100 00 bond.) Inas-

much as plaintiff did not-comply with the Court Order, her cause vas dis~ -

miseed by order of the Court dated January 21, 1958. :

" Staff: . James T. Devime and Herbert E. Bates (Internal Secm'ity
Division)

© e

Suits Ageinst the __Gove,.___&rnmén . mnu_mm v. ‘mnmm: '
(D.C.) On June 18, 1957, a complaint was filed praying that the Cowrt
find that pla.:l.nt:lff 18 entitled to a passport. The complaint also sought
to enjoin defendnnt from continuing to refuse to grant a passport to
plaintiff becauae ‘he refused to answer questions contained in the appli-
cation form concerning present and past membership in the Communist Party.
Plaintiff based his refusal to answer these questions on the ground that it
vas unconstitutional for the Secretary to ask questions of this type and to
require answers. On November 4, 1957, plaintiff served a notice of dgpos-
ition of the defendant and Frances G. Knight, Director of the Passport
Office, for the purpose of inquiring, inter alia, whether the State. Depart
ment had any informat:lon in its files or othervise that plaintiff vas a
member of the Communist Party or that he was such a member at the time
this complaint was filed. A notion to quash the taking of depositions. vas
granted on December 18, 1957. “On January 21, 1956, Judge Richmond B. '
Keech signed an Order 5rant1ng dsfendant's notion for summary Judgmcnt o
and dismissing this action. . - S .

Sta.ff J’a.mcs '1‘. Devine and Donald S. Smith -
: (Internal Security Divis:lon)

el e e e e g o - - .- ——m x e e e s e ST - ..
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CIVIL DIVISIORN ' : : .

Assista.nt Attorney General George COChra.n Doub

COURT OF APPEALS

DEFAMATION

Absolute Privilege; Nawal Ofﬁ.cer Denied Defense of Absolute
Immunity from Liability in Defamation With Respect to Official Ccmmuni-
-cation to:Members of Congress._ ‘Kenneth T. Lyons v.~W, E.” Howard, Jr. .
(C.A. 1, -January 13, 1958). Two. civilian employees of the’ Bost'on Baval
Shipyard brought & libel suit against the cmnmh.nding oﬁ’ieer of the -
shipyard on account of defamatory matters pertaining to then ‘contained
in an official communication written by the com:anﬂ.er to his superior
. officer, copies of which were sent to members of the Easaa.chusetts ‘con-
" gressional delegaulon because of their official in‘berest in the mtters
‘under discussion. ' The district court granted the ‘defendaut's’ motion for
sumary judgment, sustaining his defense of absolute privilege on the °
ground that the statements attributed to him were made 4n the discharge
of official duties and in relation to matters committed to Nis .comtrol
and supervision. The Court of Appeals. (one Judge diaﬂentine) mversed,
holding that, while defendant was ‘protected by an abaolute immunity =
from civil liability with respect to the official’ report to his" -superior
officer, this cloak of immunity did not extend ‘to .communication of the .
report to the Massachusetts congressiona.l delegation. ‘With respect to - i
the latter publication, the Court held that defendant was entitled to &
qualified or conditional privilege only, requiring him to satisfy a Jury
at a trial that his action was taken in good faith. . This would be re-
quired despite the unconmtroverted fact that included among defendant's
official duties was the duty of keeping members of Congress informed as
to matters occurring within his command in which they had an official
interest. This factor was the basis of the dissent of Judge Woodbury,
who stressed the importance of not discouraging military officers from
freely giving information to members of Congress as to matters pert:lnent
to the latters' legislative duties and functions. '

Staff: Paul A. Sweeney and Berna.rd Cedarbaum (Civil Divis:lon)

i

FEDERAL TORT CLAIMS ACT

RIS

National Guardsman, Not Called Into Active Federal Service, Is Hot
Employee of United States Within Meaning of Tort Claims 7 8 “Act, ' Storer
Broadcasting Company, Detroit Fire & Marine .Insurance Canm and
Associated Aviation Underwriters v. United States (C.A. 5, January 9,
1958). Plaintiff brou suit against the United States seeking to
recover approximately $100,000 for property damages sustained as a re-
sult of the negligence of a member of the Air National Guard:of the
State of Alabame while he was on & training flight for the Alabama Air ‘

National Guaerd. The loss occurred when an Alabama Air National Guard
plane skidded off the runway at Birmingham Municipsl Airport-while land-
ing and collided with Storer Broadcasting Company's plane which was

e S
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parked about 100 feet froum the la.nding strip. Neither the pilot of the
military plane nor the Alabama Air National Guard were in active federal
service at the time of the dccidemt. The -district court, after a trial -
on the merits, entered Judgment for the United States. The Court of
"Appeals affirmed. Relying on three earlier Fifth Circuit cases direc‘hly
in point, as well a8 on mumercus other federal and state cases, it held
that a member of a state national guard, who 18 not & caretaker, and who
has not been called to active service of the United States, is not an
employee of the United States vithin the mea.ning of the Federal Tort
Cla.ime Act. - wIns P Lo s

Staff:  Peter H. Schiff (cmu Diviaion) o e L enE

Unif.ed Statée Held Not Liable for Furnislli_.gg Vehicles to State
National ‘Guard Which Did Not Conform to State Standards. - United States 'L
V. Mable Prager, Independent Executrix of Estate of Myron Prager, - '-°
Deceased, and Mary Mason Bu Independent Executrix of Estate of
-William €. Snow, DeceaBed (C.A. 5, Janmuary 9, 1957). Plaintiffs’ dece-~'
-dents were Kllled when their automobile ran into a parked antiaircra.fb
gun being towed by a truck operated by & member of the New Mexico " -
Rational-Guard who was returning from a two week's summer training en- o
campment. -In actions for damages, the ‘district court entered Judgnents
against the United States aggregating $100,000. The Court of Appeals -
reversed. As in the Storer Broadcasting Company case, supra, -it held - .
that the United States is not liable under the Tort Claims Act for the -

" negligent acts or omissions of members of a state national guard not in.
the active service of the United States. The Court also rejected the
further claim of plaintiffs that ‘the United States was liable because it
negligently furnished vehicles to the State National Guard without equip-
ping them with the flares and lighting equipment specified by state stat-
utes. It held that the operation of the improperly equipped vehicles,
not the original fnrnishing of the vehicles, was the proximate cause of
the deaths.

N ot .N_'.,"“'- T L]
.,.:.:w - . e S ~T

Staff: " Untted States 4 Attorney Russell B. _wmé' Assistant United -
- “States Attorneys Holvey Williams a.nd William Honroe Kerr
(w.D. Tex ) : .

Diatrict Court's Relia.nce on - Inferences from sical Evidenoe Eeld
Hot Clearly Erroneous.  James Elam v. United States (C.A. 6, Ja.nua.ry 3,
1958). This action was brought to recover for personal 1n4uries suf- . -
fered by plaintiff when he was struck by & mail truck. The district -
court held for the United States on the ground that plaintiff had f&iled
to prove by a preponderance of the ‘evidence that he was injured as a'/
result of the truck driver's negligence. As to the circumstances sur-":
rounding the collision, there was a conflict in both the testimonial and
physical evidence. The Court of Appeals affirmed, holding, inter ‘alia; -
that it could not say that the findings and conclusions of the trial
Judge were clea.rly erroneous even though he placed. considera.ble reliance

- B S S S 1 :
. . - e ; . T Ch SRS -
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upon the inferences dra.wn :t‘rcm the ph;ysica.l evidence which were coxrbra.ry
to much of the testimonia.l evidence favorable to the plaintiff :

Stafe: . United States Attorney Hugh K. Martin; Assistant United
States Attorneys Thomas Stueve ‘and Ja.mea E. Appelega.te e
(S D. Ohio) . , : S

PRODUCTION OF DOCMENTS

R = TS

District Court's Refusal to Campel Campliance With Subpoe na Duces
Tecum Upheld. ~ Simon E. Jackson v. Allen Industries, Inc. (C.A. 6,
January 2, 1958). Plaintiff sued defendant company for wrongful dis-
charge and interference with his employment and attempts to secure em-
ployment. The principal question presented on appeal’ was whether the
district court erred in refusing to campel obedience to a. subpoena dnces
tecum served on behalf of plaintiff upon the special agent in cha.rge of
the D Detroit Field Ofﬁce of the FBI seeking production.in court of cer-
tain FBE documents and records. The special agent declined to produce
the documents and records subpoenaed upon the ground that -the Attorpey
General had determined under Department of Justice Order 3229 to claim
privilege as to. the papers covered by the subpoena.. El:he United States
Attorney was instructed by the Attorney General to present this claim of
privilege to the district court. The Court of Appeals held that the m-
fusal of the district court to canpel compliance v:l.th the - aubpoene. was
comct. e PR .

LAl

'Staff: . United States Attorney Fred W. Keess and Assistant United 2
Statea Attorney George E. Woods (E D. Hich.)-r-:,,-: RO

- s . e P ey

socmsmcummm .

Limited Scope of Judicial Review in Proceedings Under Socisl “*
Security Act; Administrative Determination Must Be Upheld If Findings
Are Supported by Substantial Evidence. Marion B. Folsam, Secretary of
Health, Education and Welfare v. Hugh W. 0'Real (C.A. 10, December 28,
1957). Appellee filed a claim with the Soclal Security Administration
" for old-age insurance benefits, allegirng entitlement thereto on the
basis -of his having been employed by his sister at her hotel for the
required period of time (18 months) under the Social Security Act. A,
referee found, after hearing, that claimant had come to live at ‘the hotel
a8 a member of his sister's family and in that capacity had helped out
around the hotel from time to time; that until October 1, 1952, - he re-.
ceived no pay for such services a.nd, .although he received $300 per month
for his services from October 1, 1952 umtil April 1, 1954 {exactly 18 .
months), his duties were no different than they had been before. The
referee further found that, after payments were diecontinued, claimant
continued to live at the hotel and performed the same duties. The ref-
eree concluded that a bona fide employment relationship had not existed
between claimant and his sister and that "such sums of money as were
given the claimant were given to him by a sister who wished to help out

2

. 4
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and more Bpecifically for the purpose of bullding a wage record to ena.ble
the claimant to qualify for monthly benefits."__ f s _

Claimant then braught suit in the district courb On cross-motions
for summary Judgment, the district court granted claimant s motion and
denied the Govermment's. No opinion was filed by that court; ite Judg-
ment stated merely “# ¥ ¥ that the. motion for sumary Judgment by the
pleintiff should be susta.ined ‘for the rea.aon that under the facts foundf
in this matter by the ‘Referee, * * * as a matter of law the pla.intiff
was employed" by his’ sister for the required period of time.- R

The Court of Appeals neversed..' It stated that, in actions of this
type, the factual findings of the Administrator are conclusive upon the
court if supported by substantial evidence (8205(g)) of the Social
Security Act, 42 U.S.C, 405(g)) and that the conclusive effect of such
findings also extends to inferences reasonably drawn therefrom. See :
Ferenz v. Folscm, 237 F.2d 46 (C.A. 3), certiorari denied, 352 U. .S. 1006;
Rosewall v. Folsom, 239 F.24" 724 (C.A. T). The Court held that the ad-
ministrative determination ‘that- appellee was not a bons fide employee. of
his sister wvas adequately supported by the evidence and that .such deter-
mination should not ha.ve 'been distur‘bed by the lower court. S : :

Sta.ff Seymour Fa.rber (cmu Division)

DISTRICT COURT - ° L _

: - - L,

Coast Guard Aid to Navga_:bicn Held Within Provisions of Rivers a.nd
Harbors Act. United States v. M/V Vitanic, et al., (W.D. Wash., - - '
December 16, 1957). The M/V VITARIC collided with and damaged & 3-pile
structure a.nd l:lght -established, maintalned, and operated by the Coast
Guard to mark the navigable channel in Wrangell- ‘Narrows, Alaska. The
light was shown on the Coast and Geodetic Survey - chart of the channel
and in the Light List. The United States filed a" ‘1ibel against the - -
vessel in rem under the Rivers and Harbors Act,33 U.3C. 408, 412, fér =
the demages and penalty and in Ersonam s.gainst the ‘owner m hac’ vice
for the da.mages due to the negligence of those in cha.rge of the vessel.

Defense was based on the’ lack of negligence and a contention that
the Rivers ‘and Harbors Act did not apply to an atd to na.v:lga.tion estabs- -[
1ished, maintained, and operated by the Coast Guard. FHespondents con- -’
tended that, due to the proviso to 33 U.S.C. 408, the Act covered only ~
structures established, maintained and operated by the Corps of Engl-
neers, vhile Coast’ Guard-maintained structures were protected only by
14 U.S.C. 84. It was also argued that the Rivers and Harbors Act did
not apply because, under 33 U.S.C. %12, recovery of the"damages under
that Act must be " . . . placed to the credit of the appropriation for
the improvement of the harbor or waterway in which the damage occurred,"
whereas 14 U.S.C. 642 provides for the payment to the Coast Guard of the
cost of repair or replacement of the dameged aid to navigation, after
vwhich the Comnanda.nt w deposit such pamnent 1n a special acccunt to :

SR P . . oL .-
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pay either "the contract repairer or, 1f the Coast Gna.rd repairs the aid,
to reimburse the a.pprqpriation vhich bore tha.t cost i

‘.l'he Court held th&t such an a.id to navigation was a.n estab];l.shed
merk" under the Rivers and Harbors Act,. 33 U.S.C. 408, and essessed . |
penalty and dama.gea thereunder against the vessel. Though auch recovery
may, under the Act, be made regardless of negligence, the Court found »
negligence on the part of the owner pro hac vice and ordered Judgment ‘
for the damages alone against that. pa.rty as. well R

Staff: Assistant United States Attorney Jacob A. Mikkelborg

' (w D. Wash ), John F. Meadovs (Civil Division)

Employee Discherg_ on Grounds o: of Medical Unfitness for Duty and .

Inefficient Work Performance Should Have Been Retired for Disabil Lity,

1f Othervise Qualified, Rather Than Removed for Cause. Juanita Kennedy
Mcrgen V. George M. Bumphrey et al. (D.C., December 13, 1957). Plain-
tiff, an employee with the Bureau of Engraving and Printing with over
thirteen years in the classified civil service, was removed from her
position effective December 31, 1954, pursuant to 5 U.S.C. 652(a) and
Part 9 of the Civil Service Commission Regrlations on the grounds of .
(1) medical unfitness for duty, and (2) inefficient work performance. -
The Bureau had prepared disability papers for the plaintiff but she re-
fused to apply for retirement. The Bureau told her it would not make
the application for her and did not further process the retirement
papers but removed her frcm her position to prcmote the efficiency oct‘
theservice.‘ ST R , o T

‘At the triel on pla.intiff‘s suit for reinstatement to one ‘of two

positions with the Bureau of Engraving and Printing, the court sua sponte :

declared that, where ;pla.intiff had been discharged on two grounds, one’
of which included disability, she should not have been discharged but
rather retired for disability, regardless of whether she had applied for,
retirement since 5 U.S.C. T10 provided that such. retirement could be ef-.
 Pected "upon the request or order of the head of ‘the department, branch,
or independent office concerned". Judge Holtzoff thereupon ordered that
pleintiff be placed on the retirement rolls commencing &s of the ‘date of
her separation from employment with adjuatments to be made for the ref‘und
of contributions paid to the plaintiff Coperm e sl Zadie R o

Statr: United States Attorney Oliver Gasch; Assistant United T

States Attorney Robert’ J ‘Asman (D.. of Col. ), Andrew P.
Vance (Civil Division). L

*",1',.' L oL T

RENE}OTIATION

Transferee Liability o:f Officer Who Liguideted Corporation Without
P Debts Due United States. United States v. Benjamin Stratmore
D. N.J., December 20, 1957). Defendant borrowed $450,000 which he used
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to purchase all the stock of Wadell Engineering Company. He then
borrowed $532,000 from Wadell Engineering to repay his loan. While he
was president of Wadell, the company was liquidated and he became its -
liqu:lda.ting trustee. He did not repay exmy part of his $532,ooo Zoan.

- At the t:!.me of its 11quidation, the company Wed the United Stetes
$35,868.32 plus interest as the result of renegotiation for the year
ended Jupe 30, 194k, This liability was reduced to judgment in 1952, -
but no part of it was ever paid. At the time of liquidation, the com- .
pany also had a renegotiation liability in an undertermined amount for
the year ended June 30, 1946. 1In 19h8 this amount vas detemined to be

$21 355.81.

During Wa.dell's liquidation, its assets were sold for $h7,ooo o:f
which $40,000 went to pay trade creditors, the remainder going for taxes
and liquidation expenses. The Govermment sued defendant asserting a
transferee liability based on 31 U.S.C. 191 and 192, and on New Jersey
Revised Statutes, Title 14: 8-10, vhich provides that, if a corporation -
lends money to a stockholder or officer thereof, the officers who make
it or assent to it are liable to the extent of the loan and interest
for ell debts of the corporation until repayment of the sum so loaned. .
The Court granted Judgment against him under 31 U.S.C. 192 in the amount
of the 1944 liability and under the New Jersey statute in the amount of
the 1946 liasbility. The Judgment, which included interest, was 1n the
total amount of $92,366 28. ,

The case is of interest in that it holds that bankruptcy or re-
ceivership proceedings of a corporation are not a prerequisite to the
incurring of tra.nsferee lia.bility by 1ts officers under 31 U S. C. 191-2.

Staff: United States Attomey Chester A. Weidenburner, Assista.rrt
- United States Attorney Charles A. Hoens, J‘r. H -Arthur H.
Fr:l'bourg (C:lvil Division) '

-4

——— T R R it

UNI'I’ED STATESMARSHALS L

United Sta.tes Marshal Has AuthoriELto Exectrbe Bench Warre.nt in His
District Although Waerrant lssued to United States Marshal in Another . .
District. Angus M. MacNeil v. Ralph W. Gray (D. Mass., December 27,
1957). The defendant in this case, the United States Marshal for the
District of Massachusetts, was sued for having committed the tort of -
false arrest or the tort of abuse of process. Plaintiff had been ad-
Judged guilty of criminal contempt by the United States District Court
for the District of New Hampshire and that Court issued to the United
States Marshal for the District of New Hampshire a bench warrant for his
arrest. The New Hampshire Marshal mailed the warrant to the Massachusetts
Marshal, who caused one of his deputies to arrest plaintiff in the cor- -
ridor of the Massachusetts District Court House for the District of - -
Somerville., The deputy thereafter conveyed plaintiff to Concord, New
Hampshire, where he surrendered him to the New Hampshire Marshal.
Plaintiff asserted in this suilt that the Massachusetts Marshal had no
‘authority to arrest him because (1) he hed no valid process, (2) plain- *
tiff was immune from service while he was in the state court house where
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he was appearing both as & lawyer a.nd as a w:ltness, -and. (3) tha.t, after \‘
his arrest, the deputy should have taken him before a United States
-Coomissioner in Boston. In granting the Govermment's mot:lon for smnna.ry
judgment, United States Pistrict Judge Wyzanski held that: (1) As the
warrant was issued in & criminal case, Massachusetts' Marshal Grey had
double authority to execute it under 28 U.S.C: 547(1:) “First, he was
conmanded by the New Hampshire Marshal to assist him in executing in
Massachusetts the bench werrant directed to him. Second, quite apart
from that command, Mr. Gray had independent authority to execute the
precept as one issued under the authority of the United States, even
though it was not directed to him persomally." (2) "A person is not
immune from arrest on a criminal process on the ground that he is a wit-
ness, party or lawyer attending a civil case.” (3) "When a person had
been adjudicated a criminal and his attendance is required for further
proceedings, he may be arrested pursuant to a bench warrant. There is
no occasion to bring him before a commissioner, and there is nothing for.
& commissioner to hear or decide. Rule 5(a) of the Federal Rules of
Criminal Procedure, .governing arrest on a compla.int a.nd before tr:lal,
is patently ina.pplice.ble." o . , :
Staff: United Statea Attorney Anthony Julian a.nd Assistam: :
United States Attorney George C. Caner, Jr. (D. Mass.)

INTERSTATE COMMERCE COMMISSION o ’
. - - . . . . ms -

Declaratory Order' Bailvay 8 Petition for Detemination as to Which
.No Suit Has Been Brouﬂ in District Court Denied. Petition of Northern
Pacific Railway Campany, Docket No. 32197 (December 9, 1957). Northern
Pacific Railway Campany, on June 24, 1957, petitioned the Interstate
Commerce Commission for a declaratory order under Section 5(d) of the -
Administrative Procedure Act, 5 U.S.C. 1004(d), detéermining the appli-
cable charges on 15 carloads of sxmunition shipped by the govermment in
1050. The charges were paid on presentation of the bills but the :
General Accounting Office, acting under the euthority of Section 322 of
the Transportation Act of 1940, 49 U.S.C. 66, subsequently deducted
$10,918.54, claiming the railroad had been overpa.id. The govermment
moved to reject petitioner's statement of fact and argument on the =~ -
ground that the Commission's authority is limited to complaints against .
carriers and it has no Jurisdiction to hold & hearing on the complaint .
of a railroad seeking relief from a shipper. - Nothing im the Administra-
tive Procedure Act broadens the substantive rights of the parties as set
out in existing statutes. It was conceded that a court might refer the
metter to the Comnission but no court action was pending. The Commissiom
held that the railroad has an adequate remedy against the United States
and therefore denied the petition for a decla.ratory ordsr

The decision is believed to ha.ve very wide significa.nce. ' The rail-
roads appear to be relegated in ceses of this kind to actions in the '
district court or court of claims or to filing a claim for a refund with
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the GAO. ' If court procedure is resorted to, the courts will not be faced
with a prior decision of the Commission on the very matter at issue, -
though they could refer it for an advisory opinion in appropriate cir-
cumstances. Similarly, the GAO may act without the possible embarrass-
ment of a contrary I.C.C. decision. e

Staff: Arthur'E, Fribourg (Civiirmﬂsion):

L0 . : i -3 -
.}/.‘.—':5 . . % % O# A T A ’ &
) e, T I :
5 ~
.~ .
- - (V2N .
i K
"~
e e o -
~
- y
- FYSRN N - - -

0 meate L e s W S RS RTINS TSI ey DA M I ST T T A R e e I T Y RS T e e adere s e e e T~ S R



60

CRIMINAL DIVISION

_ Acting Assistant Attorney Gemeral Rufus D. McLean -

Criminal Intent. United Stetes v. Charles V. Labovitz and Martin
Abrams (C.A. 3). During the renegotiation of an Army surplus contract,
a contracting corporation was permitted to make & supplemental showing
of cost to support a reduction of the Govermment's claim for refund.
Labovitz, the corporation president, acting in concert with Abrams, then
-offered money to & Govermment accountant for the purpose of inducing the
latter to recommend to the contracting officer a reduction of the Gov-
ermment's claim. Labovitz and Abrams were convicted of bribery and con-
spiring to bribe & federal employee.

On appeal, Abrams, relying on United States v. Glzzer, 129 F. Supp.
285 (D.C. Del., 1955), asserted that bribery under 18 U.S.C. 201 must be
directed at the accomplisiment of an unlawful act; therefore, since the
accountant could nave quite legally recommended the requested reduction
without a bribe, no unlawful result was intended. In affirming the con-
viction, the Court of Appeals for the Third Circuit rejected this argu- ‘

ment and interpreted the statute as proscribing alternative criminal
intents. Thus it is a crime under Section 201 ". . . to offer money for
any person acting for the United States 'with intent to influence his
decision or ection on any . . . matter . . . before him in his officiel
capacity . . . or to induce him to do or omit to do any act in violation
of his la.wful duty . . .'"(emphasis added) «

Questioning the iuterpreta’cion of Glazer, the Court relied upon
Daniels v. United States, 17 F. 21 339 (C.A. 9, 1927), cert. den. 274 U.S.
T (1926), and United States v. Schanerman, 150 F. 24 9%1 (C.A. 3, 1945)
which suggest that the basic rationele of the statute is to proscribe
the improper influencing of official action whether right or wrong in
order to insure the unbiased performance of official duties.

Staff: United States Attorney Harold K. Wood (E.D. Pa.)

BARKING

Misapplication; Fictitious Loans. United States v. Donald Richard
George Jackson (S.D. Fla., December 17, 1957). Defendant, Vice Preci-
dent of Pan American Bank of Miami, Florida, was sentenced to three
years' lmprisomment, the sentences to run concurrently, on each of four
counts of an information charging misapplication in the total amount of
$90,000, in violation of 18 U.S.C. 656 (Federal Reserve Act). Defendant
was arraigned on December 6, 1957, at which time he executed a waiver of
indictment, and entered a plea of guilty to an information. He was sen-
tenced on December 17, 1957. !
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Defendant 's method of operation wvas to set up loan accounts in
fictitious names, credit proceeds to checking accounts and withdraw.
funds by checks drawn in the fictitious names. ' He was caught when a -~
routine check of collateral on installment loans on October 17, 1957,
disclosed that the required collateral was not on file for a loan to one-
"J. H. Carter". - Investigation disclosed that ‘the address listed for — =~
"Carter" was fictitious. When the cancelled checks for the checking ac-
count carried in "Carter's name were brought to the cashier, he recog-
nized the handwriting as that of defendant. Confronted with this infor-.
mation, defendant denied that there were any more fictitious loans, or - -
that he was involved in any other irregularities, but further investiga-
tion turned up other fictitious loans. Defendant admitted these irregu-.
larities in a signed statement and also admitted misapplication of the
proceeds of the sale of stock belonging to a bs.n.k customer.

Sta.ff United States Attorney James L. Guilms.rtin, Assistant
© United States Attorney 0. B. Cline, Jr. (S D, Fls..)

1 LT el e

FRAUD

False Statement to Commodity Credit Corporation; Motion to Inspect
Under Jencks Decision. De Casaus v. United States (C.A. 9, November 22,
1957).. Appellant was found guilty by a Jury of making a false sts.temerrt
to the Comnodity Credit Corporation in violation of 15 U.S.C. Tikm (a)
in connection with the purchase of some 15,000 hnndredveisht of lima
beans from that agency at a price below the domestic market price, the
price being conditioned on éxport of the beans. Failure to export the
beans rendered the Company liable to CCC for the difference between the
price paid CCC and the domestic market price. - At the trial evidence was
introduced showing that large emoumts of these beans had actually been
sold domestically, and that Casaus Company supplied false documents pur--
porting to evidence export thereof. The proof also showed that Kennedy,
a special agent of the CCC, met with appellant and exhibited to him a "
paper stating that Casaus had received 15,417 hundredweight of CCC bea.ns,
whereupon Casaus stated tha.t he had received all of them from CCC s.nd.
had exported them. ~ - . : X - S

On appesal Casaus claimed error in the tr:le.l court's refuss.l to
allow him to make a search through voluminous records of the Department
of Agriculture (amounting to scme 50,000 documents) the issue being
vhether certain export documents had in fact been filed by defendant.
Custodians of these records had testified that they had searched in vein
for such records. Their testimony had been subjectedto cross-examination.
On two of the counts to which this motion referred, after the Court had
ordered the production of the records for 1nspection the govermnent dis-
missed, thus eliminating the issues as to these counts.

The majority opinion interpreted the motion as referring only to
charges under these two counts which were dismissed. A concurring opin-
ion interpreted a colloquy between the Court and counsel which occurred
in a much later part of the trial as a motion for a similar inspection
in connection with the remaining two counts, covering all documents filed
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over & much longer period of time tha.n tha.t ccvered by the earlier motion.
Answering what it construed as a claim of error by appella.nt in the re-
fusal to permit inspection of these records .on the basis of the Jencks
decision, the concurring opinion noted that appellant was. seeking inspec-
tion for discovery, not for cross-examination as in Jencks, and that-dis-
covery procedure remains regulated by Rules 16 and 17, F. R. Crim. P.

The Court held that the refusal was reasonable under Rule 17, on & de-
mand, in the midst of trial, for inspection of a mass of documents such
that- 1t would have necessitated a suspension of the tria.l, especlally
vhere the defendant made no showing that the search wes likely to pro- .
duce a.ny apecific domments. S T

De Casaus also contended. that 15 u. 5. c 71hm (a) ha.d no application
to statements made to investigative officers, which contention the Court
rejected observing that arguments to this effect have been rejected in
prosecutions under like statutes, citing Gilliland v. United States, 312
U.S. 86; Cohen v. United States, 201 F. 24 385 (C.A. 9), cert. den., 345
U.S..951; Marzani v. United States, 168 F. 24 133 (c A. D.C.).

EX.PATRIATION

Makigg Fo pplica.tion o Government cquisition™
of Citizenship. Jwamoto v. Dulles (C.A. 9, December-10, 1957
sult for a declaratory. judgment of American nationality the d.istrict
court found that plaintiff had voluntzrily expatriated himself by for-
mally applying to the Jepanese Ministry of Home Affairs for recovery of .
Japanese nationality egainst his contention that he was intimidated and -
coerced into making the application by the military police. Affirming
the judgment, the Court of Appeals stated that while the issue was fac-
tual the act of making formel application to & govermment agency with
the deliberate view of reacquisition of Japanese citizenship could be ..
- readily distingiished, if necessary, from voting in an election, merry- ..
ing a foreigner or being drafted inmto a military orgenization. Appar-
ently this language was included to take this case out of the category
of expatriating acts now before the Supreme Court in Nishikawa v. Dulleg,
Perez v. Dulles a.nd Tro;p v. Dulles.

Ste.ff~ United Sta.tes Attorney I-oruis B Blissa.rd Assista.nt United
States Attorney Charles B. Dwight III _(D_ _Hawaii). ,
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‘.'EAX DIVISIOH

PN

Assista.nt Attorney General Cha.rles K. Biee y ' pas

P

COggromise Procedure

In ta.x collection cases generally, includ.ing 'ba.n}n'uptcy a:nd
receivership cases in which the Govermment is asserting claims tor
taxes, United States Attorneys should, whenever feasible, include in '
all settlement negotiations the appropriate representatives of the . -
Regional Counsel, Internal Revenue Service. To this end, copies ot
offers in compromise of cases of this type should be transmitted
directly to Regional Counsel as soon as received by United States -
Attorneys, and Regional Counsel should be urged to forward their . . :
recommendations to the Chief Counsel without waiting for the latter -
to request them. This procedure also applies to offers in compromise
of the Government's right of redemption originating in a tax lien on
the property involved. The Chief Counsel has issued similar instruc- -
tions to Regional Counsel. This item appeared in the May 11, 1956
issue of the Bulletin but is being re-issued here since this suggested
procedure is not being follorwed 1n m.ny cases. ’

.. Appellate Decision ' - ¢

Estoppel as Defense Where Ta@ayer Signs Trea.sury Form 870-AD
"Ofrer of Waiver of Restrictions on Assessment and Collection of
Deficiency in Tax and of Acc ce of Overassessment': F. R. Daugette,
et al. v. Patterson (C.A. 5, December 26, 1957). Taxpayer filed an
Woffer of Waiver of Restrictions On Assessments and Collection of
Deficiency in Tax and of Acceptance of Overassessment" on Treasury
Form 870-AD, whereby he offered to accept, as correct, assessments in
the amount set forth therein, which were the same as had been deter-
mined by & settlement with conferees of ‘the Internal Revenue Service. "’
This offer was accepted by an Associate Chief of the Appellate Division
of the Regional Commissioner's office. The Form 870-AD provided that .
"the case shall not be reopened nor shall any claim for refund be ﬁ.led.
or prosecuted for the years in question in the absence of fraud, mal- -
feasance, concealment or misrepresentation of material facts or of an
important mistake in mathematical calculation.” The assessments were -
made, the period of limitations for the further assessment of any tax
for the years in question expired, and shortly thereafter taxpayer.
filed cla.ims for ref‘und or the amounta paid pm's\mt to the offers. s

The Director asserted as an a.rtirmtive defense 1n the su:lt ba il
following rejection of the claims, that the Commissioner had relied -
upon the offer to his detriment and that the taxpayer was estopped to
assert the claims. The district court directed a verdiect in favor of
the Director on this ground. The Court of Appeals affirmed, holding that

[\ A
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Botany Worsted Mills v. United States, 278 U. 5. 282, does not prevent
the govermment from successfully interposing the doctrine of equitable
estoppel against the repudiation by a taxpayer of his representations

in an income tax matter. The Court noted that, when the offers were
submitted, the statute of limitations with respect to the time for

. .assessment of tax had not run against the govermment. When the claims
for refund were filed and the suit was commenced, the statute had run
and the government, relying upon the representations that no refund
would be claimed and no suit to recover would be brought, lost its

right to assess the originally proposed, larger deficiencies... The .
Court followed Guggenheim v. United States, 77 F. Supp. 186 (C. €ls.), |
certiorari denied, 335 U. 8. 908, rehearing denied, 336 U. 8. 911, and .
distinguished Joyce v. Gentsch, 1kl F. 2d 891 (C. A. 6). The Court also
rejected taxpayer's contentions that the defense of equitable estoppel
should have been submitted to the Jury, that the revenue agent had been
guilty of malfeasance in procuring the execution of the offers, and that
the question of malfeasance should also have been submitted to the Juxy.

A dissent was filed, stating that the majority holding is contrary
to what the dissent felt was a legislative policy that there can be no
compromise of a tax claim by the Commissioner except by means of a: - .
statutory closing agreement and that any relaxstion of the requirements
of Sections 3760 and 3761 of the 1939 Code or T12l and 7122 of the 195k
Code is a matter for the consideration of Congress.

This issue is currently pending in the Court of Appeals for the
Eighth Circuit, in Cain v. United States, argued November 18, 1957.

Staff: United States Attorney William L. Longshore (N.D. ‘Ala.)
. . Sheldon I. Pink (Tax Division). . .. . . . °

- . . District Court Decisions .-

Pax Liens; United States Entitled to Foreclose on Taxpayerts - -

Undivided One-Half Interest Jointly Held Property. United States -
V. Ann M, Borcia, et al. (S.D. Calif., Oct. 16, 1957). The Commissioner
assessed social security, cabaret and income taxes of about $200,000 -
against taxpayer for the years 1946-1948. The assessments were made on
various dates beginning in January, 1948 through Mareh, 1951, and
notices of liens were filed in July, 1948, and Novenber, 1951. This - -
suit was filed to collect the tax liability and to foreclose the tax -
lien on taxpayer's interest in residence property in Los Angeles which
had been acquired by her and her husband in 1947 as joint tenants. The
Property was subject to & deed of trust which had been executed and .
recorded in January, 1947. The City and County of Los Angeles had out-
standing tax assessments against the property for various periods
beginning in 1951 and ending in 1957. o o O

The question presented was one of priority of liens on the
property. The Court concluded that the interest of the taxpayer was
that of a joint tenant with an undivided one-half interest held as »
separate property. Since it was impracticsble and inequitable to sell

7 Y




65

only the interest of the taxpayer, the Court ordered the entire property
sold, and ordered disposition of the proceeds as follows: (1) Payment
of Marshal's fees and expenses of sale; (2) payment of the balance due
under the deed of trust; (3) the balance to be divided into two equal
amounts, representing the interest of taxpayer and the interest of her
bhusband; (4) the amount representing taxpayer's interest to be applied
first on the federal tax assessments and interest thereon, then one-
half of the city and county taxes, and any remaining balance to the
taxpayer; (5) the amount representing the husband's interest to be
applied in payment of one-half of the city a.nd cotmty ta.mes ’ a.nd the
remaining balance to the husband. = . LT o
The Cowrt specifically retained Jurisdict:l.on to gra.nt a deﬁ.ciency
Judgment to the United States for any tax liability remaining unpaid -
after disposition of the proceeds of sale of the property in sccorda.nce
with its order. - _
Staff: Uni'bed States Attorney La.u@:lin E. Wa:bers ’ Asaista.nt
Ynited States Attorney Robert H. Wyshak (s.n. Cal. ), :
Robert Coe (Tax Division). -

Tax Lien Held Prior to State Tax L:I.en. United States v. Industrial
Commission of Wisconsin, et al. (W.D. Wis., Nov. 11;, 1957). Om March E
1954, the Commissioner assessed taxes against Television Service my.neers,
Inc., and notices of the tax lien were filed on February 28, 1955. The
Industrial Commission of Wisconsin issued and placed in the hands of the
Sheriff a warrant for delinquent unemployment compensation taxes due from
the same taxpayer. On March 7 and 8, 1955, the Sheriff, pursuant to that
warrant, seized and sold property belonging to the taxpayer and the pro-
ceeds were deposited with the Court. The q,uestion was one of priority of
liens on that fund. ,

The Industria.l Commission contended that the federal ta.xles were not
assessed in compliance with the Internal Revenue Code, that demand was
not made upon the taxpayer, and that the lien of the United States was
not specific and perfected and was invalid. The Court found that the -
United States made a valid assessment of taxes as evidenced by the :-:
following (Internal Revenue Service) records: The Unit Ledger Card,
the Liability Sheet, the Summary Sheet, the Journal, and the Assessment
Certificate (Form 23c) signed by the District Director on March 5, 195L;
that demand was made upon the taxpayer, as shown by the Unit Ledger Card,
on a Form 17 WE which was mailed to taxpayer's last known address as
required by statute; that the tax lien acquired by the United States
pursuant to the provisions of Sections 3670 and 3671 of the Internal -
Revenue Code of 1939, was a valid tax lien and not a mere inchoate lien.
or right to lien; and that the lien became enforceable as to Judgment _
creditors on the date of filing. The Court found that the warrant issued
by the Industrial Commission of Wisconsin and placed in the hands of the
Sheriff was not docketed with the Circuit Court as required. by state
statute to give a lien upon real property.




.. The Court held that the United States was entitled to the fund in .
the hands of the Court, and to a deficiency Judgment against the tax-
payer for the remaining unpaid taxes. oL o oL Ik :

Stafr \Uni'bed Sﬁéfbes Attorney George“E. Rapp, Assista.nt"United
States Attorney John €. Fritschler, Jr. (W.D. Wis.);
- . John J, McCarthy (Tax Division). IR -

Motion to Intervene; Flaintiff's Motion to Interveme in Purported
Class Action Denied Where Motion Was Made More Than Two Years After
Rejection of Claim For Refund. Mollohan, et al. v. United States,

(N.:D' . I11., December 31, 1957.) ~On Pebruary 2%, 1956, plaintiffs,

husband and wife, pursuant to Rule 23(a)(3), F.R.C.P., instituted a

timely purported class action "on behalf of themselves and all other
employees or former employees of Illinois Bell Telephone Company simi-
larly situated,” seeking recovery of taxes alleged to have been

erroneously paid upon sickness disability payments received by

Plaintiffs from their employer, contending that the payments were

exempt from taxation under Section 22(b)(5) of the Internsl Revenpue

Code of 1939. No cbjections were made to the filing of this class

action nor to the timely interventions therein by other parties

alleged to be "similarly situated” with the plaintiffs. On April 1,

1957, the Supreme Court, in Haynes v. United States, 353 U. S. 81, .

held that similar payments were exempt from taxation as "health - - »
- insurance” under Section 22(b)(5) of the Code. = . = ‘

: Subsequently, plaintiff, Bartels, moved to intervene in the clags
action on the ground that her interest and the class action (filed cn
behalf of a class of which she is a member) involve but a single -
question of law, common to both. It was alleged that during 1951,
intervenor's deceased husband, an employee of the Illinois Bell
‘Telephorne Company, received sickness disability ypayments which were
erroneocusly included in their gross income. On March 1, 1954, inter-
venor filed a timely claim for refund, rejection of which was duly made
on February 7, 1955. Her motion to intervene in the class suit was -
filed on August 19, 1957, more than two years after rejection of her
claim for refund. T S S

Intervenor, conceding that the requirement for filing suit within
two years after rejection of the claim for refund is Jurisdietional and
not a mere statute of limitations, contended that the filing of the .
class suit under Rule 23(a)(3) was commenced within the two year period
and the commencement thereof satisfied the statute as to all members of
the class on whose behalf it was brought, 1.e., the date of filing of
motion would relate back to the date of initial filing of the “class"”
action, which was ingtituted within two years after rejection of inter-
venor's claim. - , . ' o . T -
In denying the motion to intervene » the Distriet Court stated that
"in a suit against the sovereign, the Court may not extend the terms
under which the sovereign has comsented to be sued. We are not concerned "
here with a statute of limitations, but with a substantive Jurisdictional
requirement.” : :

Staff: Assistant United States Attorney Domsld S. Lowitz,
George Elias, Jr. (Tax Divisionm).
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CRIMINAL TAX MATTERS

Statute of Limitations on 1951 Tax Evasion c'asés‘-"

The sta.tute of limitations in ta.x eva.s:lon caaes ba.sed on the ﬁling
of false returns is usually computed from the receipt date stamped on
the return by the District Director of Internal Revenue. The returns
involved in a mmber of 1951 evasion cases are stamped with the date
March 17, 1951. March 15, 1951, the latest filing date for that year,
was a Saturday and in many instances these returns were actually received
on this Saturday but were not stamped until the following Monday, March 17,
1951. In order to avoid arguments as to the running of the statute of
limitations in cases based on returns stamped March 17, 1951, the indict-
ments should be retuwrned or, when necessa.ry, the compla.ints f:lled on or
before Saturdg.z, March 12, 1958. AT A

w7

_;Agp_ellate Decision e

COna;piracx to Evade Assessment and ijmnt of Income Taxes 83 Validitz
of Indictment in View of Possible Use of Tainted" Evidence. Tawn V.
United States (Sup. Ct., January 13, 1958.) Howard Lawn, William Giglio,
Frank Livorsi and others were charged in a 10O-count indictment filed in
1953 with evading and comspiring to evade assessment and peyment of indi-
vidual and corporate income taxes for the year 1946 totalling some -
$800,000, on income earned in the post-war black market in sugar. After
a six-weeks trial they were found guilty as charged. The Second Circuit
affirmed. (See Bulletin, May 25, 1956, p. 364.) The Supreme Court .
affirmed the convictions, discussing in detail the petitioners' four
major contentions: (1) that they should have been accorded a pre-trial
hearing to ascertain whether there had been any use before the grand jury
of evidence cbtained from petitioners in 1952 in violation of their privi-
lege against self-incrimination; (2) that they were denied due process of
“law in that they were given insufficient opportunity at the trial to deter-
mine vhether any direct or derivative use was being made there of such
evidence; (3) that Lawn's conviction should be reversed because the record
clearly showed use at the trial of two documents secured from him in viola-
tion of his privilege; and (4) that there was insui’ﬁcient evidence to
sustain the convictions of Lawvn and Livorsi. . .. .. .u10

(1) The Court upheld the District Court's denial of the pre-trial
motion for a hearing, suppression -¢f evidence, and dismissal of the indict-
ment on constitutional grounds. The Court held (a) that petitioners had
not made a showing of sufficient "solidity” (Nardone v. United States,

308 U.S. 338) to require such a hearing, but had relied mainly on mere
suspicion; and (2) that even if "tainted" evidence had been used before
the grand jury it would not have the effect of invalidating the indictment,
citing Holt v. United States, 218 U.S. 245,-2k7, and quoting exbensively

. from Costello v. United States, 350 U.S. 359, 363, 361&. Sl s 1=

: (2) TheCourtfounduafactthattheremnodenialatthetri&l
of the right to cross-examine for the purpose of ascertaining the source
of evidence offered by the Government, and that the incidents relied upon
by petitioners, when examined in their full context, related. instead to
the possible use of "tainted" evidence before the indicting grand Jury..
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(3) Although the Court was unanimous in its affirmance of the
convictions of Giglio and Livorsi, it was divided (6-3) on Lawn's major
contention, that receipt in evidence at the trial of photostatic copies
of a $15,000 check paid to him by Giglio and Livorsi, and its corre-
sponding stub, deprived him of due process. These documents had been
obtained from Lawn in a 1952 grand Jury proceeding in a manner which,
it had earlier been held, infringed his Fifth Amendment privilege. They
showed en their face, however, that they had been imtroduced at that -
proceeding. The Court held that Lawn's "able and experienced” irial
counsel (Lloyd Paul Stryker) had waived any objection to the documents
by allowing them to go into evidence after examining them and questioning
the Government's witness about them. The dissenting Justices Harlan,
Frankfurter and Brennan) were of the opinion that the Court erred in °
regarding the waiver of ob:jection as intentional (pointing out that the
grand jury markings had also escaped the attention of the prosecutor),:
and favored a remand as to Lawn for the purpose of ascertaining the facts
as to the Government's contention that it had had "untainted" copies of
the same documents within reach, which could easily have been substituted
" if timely cobjection hadbeen mede, i ‘ e e

. (&) The Court found ample evidence o tie I..awn inte the conspiracy
and held that, since he was given concurrent sentences of only a year and
a day (as contrasted to the l5-year sentences imposed on Giglio and
Livorsi), there was no need to inquire into the propriety of his comvie-
tion on two substantive counts. Similarly, there was found sufficient
evidence to support Li.vorsi's conﬂction on the cons;pirecy count and. tvo
substantive connts. :

" The Court relegated to a footnote a con‘bention not ra.:lsed in the :
- Court of Appeals or in the petition for certiorari, but raised squarely
in the trial court, viz., that defense counsel should have been furnished,
for impeachment purposes, prior statements given to Treasury agents by a
key Government witness. Jencks v. United States, 353 U.S. 657. The Court
held tha.t, not having 'been preserved, the*‘iuestion is not praperly here.

m ‘Roger D. Fisher (Solicitor Genera.l's Ofi‘ice) Pem e
~ Joseph F. Goetten, Joseph M. Howard, Richard B. = <.
Buhrman and Harlow M. Huckabee (Tax Division) S e

SERECE U Diatr:lct Court Decisions BRI SRR

Statute or Limta.tions, Tolling t_v‘Lc_omgliint, Agplicabili l or :
Section 37 1939 Internal Revenue Code ', t0 Offenses Committed Prior
to Effective nate' _of 105L Code; "Absent from the District® Provisions of
¢ Section 3713[ 1939 Code; Service of Summons After Filing of Complaint -
Under Rule 4(c)(3), !bderal Rules of Criminal Procedure. - United States
v. Montgemery, et al., (E.D. Pa.) This case, involving the filing by the
corporate-officer defendants of an allegedly false corpora.te income tax
- return, commenced with the filing of a complaint under the prov:lsions of
Section 3748(a), 1939 Code, on April 11, 1956, three days prior to the
tolling of the offense by the six-year statute of limitations. Service
of the summons issued pursuant to the complaint was thereafter made on a
member of the firm of counsel for defendants under an informal agreement
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between an Assistant United States Attorney and the member of the firm
in question that service of the summons could be so accomplished. No
summons was ever served on the named defendanis themselves. The case
was thereafier presented to the next grand Jjury and before its discharge
and an indictment returned approximately 11 months aftér the complaint
was filed. Defendants' motion to dismiss stcated as grounds therefor (1)
that Section 6531 of the 1954 Code is applicable to offenses committed
prior to its effective date (August 17, 1954) but concerning which an
indictment is not returned until subsequent to its effective date a.nd,
accordingly, the progecution was barred since the indiétment had been
returned more than nine monthe after the filing of the complaint; and gy
(2) that because of lack of proper service on the defendants, no valid
complaint was "instituted" 80 as to extend the six-yeu' period. ot limi- _
tations. . T .

oot b

In an opinion filed on Ja.nuary lh 1958 the District Ccmrt held that
the provisions of Section 3748(a), 1939 Code, were applicable to orfenses
committed prior to the effective date of the 1954 Code and concerning
which the indictment was not returned until after the effective date of
the 1954 Code. Thus, "the grand Jury at its next session® provisions of
the 1939 Code were applicable to the case at bar and the indictment was
timely returned. The Court thus refused to follow the rationale of S
United States v. Kleimmen, 19 F.R.D. h23 (E.D. N.Y.). '

NREPRE.T

The District Court did, however, dismiss the indictment on the
defendants' second ground, i.e., that valid service of the summons had not
been accomplished. In so ruling the District Court held that there is no
substitute service provided for by Rule 4(c)(3), Pederal Rules of Criminal
Procedure, and the summons issued pursuant to a complaint must be served
on a defendant "by delivering a copy to him personally, or leaving it at
his dwelling house or usual place of abode with some person of suitable
age and discretion then residing therein or by mailing it to ‘the defendant's
last known address”. The lack of compliance with the provisions oarJ.e 4
was held fatal, irrespective of any mxderstanding or possible misunder-’
standing between counsel for the Govermnment and counsel for the defendants.

The Government also contended that the statute of limitations was
tolled because the defendants were absent frem the district for a suffi-
cient period under yet another provision of Section 3748, 1939 Code. The
District Court declined to adopt this argument, relying on United States v.
Beard, 118 F. Supp. 297 (D.C. Md.), which holds that the intent of Congress
was not to include within those tolling provisions persons who did not
absent themselves n-om the district but resided outside the district a.t all
times.- -

The q_uestion of an a.ppeal of ‘the District ‘Courtt's holding a.s rega.rds
service of summons is presently under consideratiom in the: Depa.rtmnt. i
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AFNTIPRUST DIVISION 7 1= 7%

Assistent Attorney General Victor RHansen o

Government Considerin&Possibility of Appeal fram Order Transfer-
ring Case. - United States v. Swift & Company, et al., (D. of Columbia).
On January 9; 1956 Judge Charles F. McLaughlin ruled, in a memorandum.
opinion, that these proceedings should be transferred to the District
Court in Chicago. . The motion to transfer was argued December 12, 1957
The motion presented the novel question whether the transfer statute,
81404 (a) of the Judicial Code, is applicable to proceedings in which a
final Jjudgment was entered prior to the passage of that statute. The
government asserted in oral arzument and in its extensive briefs that

~control of a valid decree entered by a court of campetent Jurisdiction .
remains with that court and none other and that 81404(a) does not au-.
thorize a transfer of post-Judgment proceedings to a different court so
as to permit the transferee court to modify or amend a decree of the
transferor court. The government also ‘contended that entry of the final
Judgment terminated the case and that B140k(a), while applicable to
cases which were "pending" on . the date of its passage, did not apply
retroactively to cases a.lrea.dy terminated.

Judge McLaughlin held that within the mea.ning of ﬂlll-Oll-(a.) thia was
& "pending case” because of the comtinuing jurisdiction of the court
over its decree and that the entry of the decree did not affect the
pover of the court under +the transfer statute to. transfer the case to
Chicago. L S , e S TT S TR

‘This is the first ruling involving the applica.bility ‘of the tra.ns
fer statute in post-Judgnent proceedings ‘and could have & material ef-
fect on all other cases in which a Judsmerrt was entered. prucr. to pa.ssage
of the transfer statute in 19h8 R

Sta.f‘f Harry N. Burgess and Alfred Karsted (Antitrust D:n.vision)

cLaYToN AcT ¢

Motion For Smmna:r;y Judgnent Denied in Section 7 Case. United States
. v. Bethlehem Steel Corporation, et al., (S.D. N.Y.). On January 13, 1958
Judge Weinfeld filed an opinion denying the govermment's motion for sum-
mary judgment in the suit to enjoin the merger of Bethlehem Steel Cor-
porciion and the Youngstown Sheet and Tu'be Compa.ny as an a.lleged viola-
“tion of Section 7 of the CIayton Act, as amended. : . _,

Judge Weinfeld stated that he did not reach "the classi:al summary
Jjudgment question of whether there 1s & genulne issue as to any material
fact" but stated: "Upon further close study of the record, briefs and
argument of counsel and considering the size of the industry, the vast
amount of factual material to be analyzed and reviewed in reaching a
decision, the multitude of problems in the case, the likely Impact of a
decision upon the iron and steel industry in particular, and upon the
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economy of the countr:r in general, and’ the admitted significance aE a
ruling under the amended Section 7 in'view of differing contentions as
to its comstruction. I am persuaded that a decision after trial will ‘be
the more desirable procedure in the matter. -It will serve to bring into
‘sharper focus certain issues of mportance vhich have been obscured by
the voluminous affidevits with their statements, ‘counter-statements and !
a.lterna.tive ‘positions, and the conflicting conclusions which the pa.rties
contend a.re to be d.rawn from the multitude of fa.cts and atatistics pre-
Bented " ' :

B e bl . “,' ~ _}.4,,5 q,&.... \
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Judge ‘Weinfeld set a pne-tr:la.l hee.ring for Jam:ary 2& 1958 a.nd set
the trial date as April 17, 1958 < ‘!

Staff: Robert A. Bicks, Daniel M. Friedma.n, Allen A. Dobey,
Donald F. Melchior, Harrison F. Boughton and S. Robert
Mitchell (Antitrust Division) L R

'SHERMAN ACT ACT -

- o
L

Stringent Requirement of Proof in Criminal Case Tha.t Agent's Dec- -

* laration to Join Existing Conspiracy Was Authorized by His Princi;gals. '

United States v. Maryland “State Licensed Beverage Association, - Int:.z et -
al., (D.Md.). The indictment had charged 55 corporate and individual
defendants with a conspiracy to fix liquor prices in Maryland through -
forced "fair-trading™, and with a conspiracy and attempt to monopolize
the liquor trade in that State. Eleven of the defendants were volunta- '
rily dismissed by the govermmemt. On December 20 and 30, 1957, and on N
January 3 and 6, 1958, the Court over the govermment's objection ac- .
cepted nolo contendere plea.a from 38 defenda.nd;s a.nd :Imposed fines tota.l-

1ling $160,500 upon them

Tria.l against the remaining four corpora.te aml two mdividual de-
fendants started on January 7, 1958, the Court sitting without a -jury.™
At the close of the govérmment's case, the court found that the govern- -
ment had established the ‘existence of an unlawful conspiracy and & prima
facle case against Hiram Walker, Inc., and its President, Ross Corbit,

‘but acquitted the remaining 4 defendants. At the close of the defend-

ant's case, the Court found that the essential facts were not in dispute
but that he could not £ind beyond a reasonable doubt that the defendants'
agents had authority to communicate to va.rions co-defendants that infor-
mation which, the Govermment contended. established the remaining defend-
ants' adherence to the conspiracy. The Court stated that it was equally
probable under the evidence that the agents did not have authority, and
that their information which they gave to co-conspirators was: false and
designed to mislead members of the conspiracy as to Hiram Walker's posi-
tion with regard thereto. Similarly, the Court was not persuaded by the
govermment's contention that defendants had ratified the acts and decla-
rations of their sgents by accepting the benefits therefrom in silence,
because the institution of the grand jury investigation occurred imme-
diately after the agents' communications, leaving almost no time for
defendants to repudiate the agents' acts. Therefore, Hiram Walker, Inc.,
and president Corbitt were found not guilty.
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On January 16, 1958, Judge iaomsan, after a.rgumerrt overruled the
motions of 19 defendents for reduction of sentences. .

The d.efenda.nts Melrose Distillera, Inc., CVA Coz:poretion and Dant -
Distilling and Distributing Company, ell of whom pleuizd nolo contendene,
subject to their right to appeal, have noted such appeal on the ground
that the respective corporations have been dissolved. The Court had -
previously ruled that, although those corporations had been dissolved
prior to indictment , the criminal action had not abated as to them.

Sta.ff Wilford L. Whitley, Jr., John E. ‘Barle’ a.ml John C. Fr:loano
(Arrtitrust Division)

Court Ruies for Gwemegt_ in Case Involving Operation of Bid
Depository. United States v. Bakersfield Associated Plumbing Comtrac-

tors, Inc., et al., (S.D. Calif.). On June 28, 1955, & civil complainmt .

was filed herein, charging three local-trade assoclations respectively
composed of plumbing comtractors, sheet metal comtractors and electrical
contractors operating in the Bakersfield, Californis area, with violat-
ing Section 1 of the Sherman Act by unreasonably restraining interstate
trade in construction supplies through the operation of & bid depository.
According to the compl. int, defendants have orgenized and operated a bid
depository relating to the sale and installation of construction sup- -
plies for building projects in the Bakersfield trade area, have adopted
and enforced rules for the depository, have -induced and compelled their
members and others to use the depository, have induced and compelled .
general contractors to limit contract awards to bids ‘sutmitted through
the depository, have inducucl and compelled assoclation members to boy-
cott general contractors who do not undertake so to 1imit comtract .
awvards, and have channeled to sub-contractors sutmitting to the deposi-
tory rules i1z selling and installation of construction supplies for
building projects in the Bakersfield trade area, excluding others there-
from. A copy of the bid depository rules in question is attached to the
complaint-.. » S e o .,

By an order d.ated December 31, 1957, Judge Jertberg ruled that the
govermment is entitled to a decree as prayed for in its complaint. The
complaint asked that the defendants be enjoined from conducting bid .
depositories relating to construction supplies for building projects in
the Bakersfield trade area. Judge Jertberg ruled, however, that the
injunction "initially is to remain in effect for a period of one year
following the entry of the decree,. and thenea.fter perpetually, unless
the defendants should, within said period of one year, present to the
court a plan for the operation of a bid depository vhich meets with the
approval of the court. . ’ .

Staff: James M. McGrath and Edward R. Minor (Antitrust Division)

% %
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I.ANDS DIVISION

Assistant Attorney General Perry W. Horton

Enforcement of Federal Lien; Priority of Federal Government's Mortgage
Over Subsequent Hunic:lpa.l Tax Iiens. United States v. Ringwood Iron
Mines, Inc., the BC Borough of Ringwood, and State of New Jersey, Borough of
Ringwood, Appellant (C.A. 3). In a mortgage foreclosure action brought by
the United States, Judgment was entered by the district court decreeing
that the Federal mortgage was superior and prior to the subsequent liens
for municipal taxes. The Borough of Ringwood appealed. The Court of Appeals
affirmed. It rejected an argument by the Borough that the priority in time
rule should not apply because of actions by the Government in extending
time and easing conditions of payment while the local taxes remained unpaid.
The Court of Appeals also rejected a contention by the Borough that by
enforcing its lien first, it obtained a superior legal right to the property
subject only to an "equity of redemption"”, stating: "The short answer 1is
that, whatever may be the rule as to private mortgages, a sale under state
law cannot divest a prior mortgage lien held by the United States.
New Brunswick v. United State_, apra [576 U.S. 5h7 (1928_7

Staff: Harold S. Harrison (Lands Division)

%

Coudemnation, Cancellation of California Taxes Msndatory Under State
Statute When Requested by United States on Property 1t Acquires_ After Lien
Date. County of San Diego, et al., V. United States (C.A. 9, Jan. 13,

1958). Taxes for the fiscal year beginning July 1, 1955, became a lien
under California law on the first Monday in March 1955 on certain real estate
and improvements. On June 16, 1955, the United States took title to this
real estate and improvements under a declaration of taking. It sought to
have the taxes cancelled under provisions of the California Revenue & Taxa-
tion Code. Upon refusal of the Board of Supervisors of San Diego County

~ to grant the cancellation, the United States obtained a declaratory judgment
in the district court, which was hearing the condemnation proceedings, to
the effect that the taxes were cancelled. Upon appeal by the City and County
of San Diego, the Ninth Circuit affirmed. The Court held that the plain and
uneguivocal mandate -of the California statute was for the Board of Supervisors
to cancel the taxes when the United States acquired title after the lien
date. The Court also said it could find no support for appellants' proposition
that the taxes secured by the lien attached to the funds deposited by the
Governmment. Cancelled taxes do not attach to any fund. Finally, the Court
noted that in the ordinary private transaction these taxes would have fallen
on the buyer, not the seller. The United States, in fixing compensation
for condemned property pays only the fair market value, and does not take
into account future taxes to be imposed. -The Court thought this was the
reason which prompted the 1egislature to provide for cancellstion. :

Staff: A. Donald Mileur (Lsnds D:lv:ls:lon)

* * *
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ADMIKRISTRATIVE DIVISIOR

Administrative Asaista—nt”Attorney General S. A. Andretta

By Proclamation 3216 the President has celled attention to the
" 75th Anniversary of the Civil Service Act on January 16, 1958 The
Proclamation is as follows. . .
WEEREAS the Federal civil-service system was established
by the Civil Service Act of January 16, 1883, and vill be
: aeventy-five years old on January 16 1958

- WHEREAS the enactment af that act and the esta‘blishment
thereunder of & merit system of -employment within the
Federal Govermment have given impetus to the establish-
ment of similar systems at State, county, ~and municipal
levels of govermnent° and L :

WEE.'REAS a strong civil service, based on the ‘merit prrinciple,
is now recognized as an essential factor in steble, respron-
sible govermment in the United States, as well as in manv
other countries, and . -

WHEREAS the seventy-fifth anniversary of the Civil Service
.Act 1s an appropriate time to salute the Civil Service of
the United States and to increase public knowledge am@ ©° ~%
understanding of its importance in our system of self--_,g -
govermnent 3 o
NOW, THEREFORE, I, DWIGEI‘ D. EISENHOWER, President of-the'
United States of Americe, do hereby call upon the people
of the United States to participate in the observance of :
the seventy-fifth anniversary of the Civil Service Act on - -
January 16 1958, and throughout the ensuing year. S
I alao call upon the heada al’ Federal departments and :
agencies, governors, mayors, end other public officiala, -
a8 well as leaders of industry and labor and members ef -~ °
" all public-spirited groups, to study our Federal, State,
and local civil-service systems, with a view to their
contimious improvement in every way possible, and to
srrange appropriate ceremonies in honor of the public -
-gervice of our able end devoted civil servanta thrm:gh-
out the country.- S
. It is expected that the officials and employees of the Department
vill participate in local programs and celebrations in honor of the
T5th Anniversary of the Civil Service Act.
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R COURT REPORTING. £ o

By court order dated January 10, 1958, the District Judges
for the Eastern District of Louisiana established the new rate. of
55¢ per page for the original of the ordinary transcript to be paid -
- to the officlal court reporters. The order affirmed existing rates
for the original of daily transcript and copies of both original
and ordinary transcript. Please make the appropriate change in your
Manual. o

Several incidents in widely scattered parts of the country sug-
gests the need to remind United States Attorneys who may not be
familiar with the rules and limitations on payments for court trans-
cripts that the Manual contains detailed instructions on the subject.

Foremost among the matters requiring emphasis are payments in
excess of the officially prescribed rates, procuring no more than the
needed number of transcripts, and refraining from any agreements to
pay for a portion of a copy (or original) used by the Judge. The
latter probably gives the most trouble., As a courtesy the Judge is
usually given the original when both sides obtain transcript. This
is not objectionable to the Department 1f, under the arrangement,
the cost of the original and one copy 1s apportioned between the
two sides. See Manual, page 131, Title 8. It is objectionmable to
agree to pay one-half of the cost of the original and then to bduy a
~ copy in addition. It is also objectionable to order more copiles
than are absolutely regquired simply because the reporter contends he
cannot make any money unless the extra copies are ordered. The rates
set out on pages 135 and following, in Title 8 of the Manual, are the
maximum rates for ordinary and daily transcript. Higher rates can be
paid only for hourly or other expedited copy. Official necessity
must control any orders for this type of transcript. The foregoing
statements of policy or rules are amply supported by rulings by the
Comptroller General of the United States or the Judicial Conference
to which reference will be given if requested.

The Department will be glad to give any assistance on any
reporting problem you may have. '
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Department Orders and Memos ' ‘

The following Memorandum applicable to United States Attorneys Offices,
has been issued since the 1ist published in Bulletin No. 2, Vol. 5, dated :
January 17, 1958. ’

Memo  Dated Distribution = Gubject

124 Revised  12-16-57 U. 8. Attorneys ~ Revision of the United States
: : - Attorneys' Dotket End Report-
ing System Manual.




. IMMIGRATION ARD RATIIRALIZRIION SERVICE
- Cmnniasioner Joseph M. Sving

DEPOR[‘ATION

Validity of Proceedings Instituted by Order to Show Ceuse Rather
Then Werraent of Arrest; Frivolous Actionms. Fragekis v. ‘Burrows (E.D.
Pa.). United States Attorney Harold K. Wood, Bastern District of
Pennsylvenia has submitted the following report concerning this case
which is quoted in full in view of its probeble value in connection
with 1litigation in other districts: . oo .

"In the recent deportation case of Theodore Fragekis v. Burrows,
Acting District Director, I. & N. Service, the procedure followed &nd
the results obtained are noteworthy. This case sets an important pre-
cedent because of the practice of same ettorneys to institute actions
for the sole purpose of delaying deportation of aliens, there being no
real merit to the actions. .

"In this case, the pleintiff, an elien, had been ordered to be
deported after an administrative hearing. He had not been arrested :
prior to the hearing, but had been served with a Rule to Show Cause why
he should not be deported. The plaintiff filed a Complaint in the Dis- ':
trict Court for the Eastern District of Pennsylvanis seeking review of .
the deportation and alleging as the sole ground for relief the fact that
the administrative hearing was improper beceuse of the provisions of the
Nationality Act of 1952, which he contended required that en arrest be
made before the hearing. The plaintiff sought a Temporery Restraining
Order against deportation, pending final heering in Court. The Court -
refused to enter a Temporary Restraining Order, but instead requested
T & N. to voluntarily withhold deportation, pending the hearing.

Court further required the plaintiff: to post bail for appearance at the
hearing.

"Assistant United Statea Attorney Bernard Sheran filed a Motion for.

Summery Judgment on the basis of pleintiff's Complaint. A hesring was -
held on the plaintiff's Compleint for injunctiom. and the Government's
Motion for Summary Judgment. The Court entered Summary Judgment forth- .
with, holding that no cause of action had been alleged. The pleintiff
filed a Notice of Appeal to the Court of Appeals for the Third Circuit
and similtaneously therewith a Motion to stay deportation, pending the
“appeal. Mr. Sheran notified the Court of the Govermment's resistance -
to the Motion to stay deportation. In edditiom, the Govermment filed

a Motion to docket and dismisa the appeal on the ground that it was
frivolous. . . - RS .

"The Court of Appeals heard argument on the plaintiff's Motion to
stay the deportation and the Goverrment's Motion to dismiss the appeal,
and on the same day on which the ergument was held, it entered an Order
dismissing the appeal on the ground that it was frivolcus. . .
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"The diligent and alert handling of this matter by Mr. Sheran ‘
resulted in a groundless action being dismissed promptly end the thwart-

ing of the purpose of the plaintiff in attempting to delay finel disposi~

tion of the case by protracted legal proceedings. It should sct as a

substential deterrent to other frivolous actions of a similar nasture in

this District.” ‘ :

oy - PR

Subsequently the alien's attorney in this cese epplied to Mr. Justice
Burton of the United States Supreme Court for a stay of proceedings pend-
ing review on certiorari. Mr. Justice Burton thereafter denied the -
applicetion for a stay and entered the following order: S

“Upon consideration of this eppli- .
—-cation for a stay, and the brief . :
accompenying it and slso of the govern-.
ment's memorandum in opposition to the .
application, such epplication for a stay = - -~
is hereby denied.” . o e , S

Because of its probsble value should other actions be instituted
challenging the validity of the procedure by which deportation proceedings
are instituted by order to show ceuse rather than warrant of arrest » there
is quoted herewith the memorandum filed by the Solicitor General with .
Mr. Justice Burton opposing the epplication for stay: -~ - - T i

"Petitioner is & seaman who has been ordered deported for overstaying
his leave. . The only ground on which the order of. deportation is attacked
is thet the proceedings against him were-instituted by order to show cause,
which left petitioner free of custody until his deportetion was determined,
instead of by warrant of arrest, which would have mesnt that petitioner
would have had to be taken ‘into custody.and held or released on bond. His
contention is frivolous, as held by the Court of Appesls. " -.. ... ....00

"Section 19 of the Immigration Act of 1917 had provided that sliens
in the deporteble classes 'shell, upon warrant of the Attorney Genersl, be
teken into custody and deported.' Under that langusge, it was deemed man-
datory to take aliens believed to be deporteble into custody by warrent of
errest at the commencement of the deportation proceedings. - The Immigra- -
tion end Nationality Act of 1952, however, provides in section 242(a) that
'pending a determinetion of deportsbility in .the case of any alien as pro-
vided in subsection (b) of this section, such alien may, upon warrant of
the Attorney General, be arrested and taken into custody' (emphasis added).
Section 242 (b) provides far proceedings before a special inquiry officer
to determine deportebility end specifies the rights of eliens at such hear-
ings. It is thus evident that the new language no longer requires the
unnecessary hardship that, in every case;, the alien be arrested st the be-

ginning before his deportability has been determined. ~ -~

“Under the 1952 Act, the Tmmigration Service issued the regulation .
here involved (Sec. 242.1) » providing for commencement of -deportation pro- }
ceedings by order to show cause which 'will contain a statement of the StY

nature of the proceeding, the legal suthority under which the proceeding
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is conducted, a concise stetement of factusl allegations informing the
respondents of the acts of conduct elleged to be in violetion of the law,
and a designetion of the charges ageinst the respondent and of the statu-
tory provision alleged to have been violeted.' The order will also specify
the date for hearing, to be not less than seven days after service except
at the request of the elien or for reasons of public necessity. Provision
is mede in Regulation 242.2 for arrest of an eslien under a warrant of ar~
rest when such act:lon seems necessary or desirable to a district directccr.

"In other words , the ususl procedure under the new regulations is to
leave en alien free to pursue his reguler course until there has been a
final determination of deportability. Arrest and custody are used only"
in special cases. Msanifestly, this is of benefit to the alien, and was
adopted for that purpose. Since the statute uses the word 'may’, not
'shall', with reletion to arrest, the Imisration Service clearly had
authority to edopt this more desirable procedtn-e.

2 d

- Communist Party Menbership; Evidence of Mesningi‘ul Association, Due
Process Of Lew. F erouse V. Ewnell and Fouggerouse v. Boyd (D. Geg. ’

Jan, 15, 1958). Petition for decleretory judgment and seperate petition
for writ of habeas corpus to review velidity of deportation order. The

two ceuses of action were consolidated for hearin'g-and determinstion.

The alien in this cese was ordered deported because of his membership
in the Commnist Perty during 1936 through 1938.° The Govermment's cese
rested upon the testimony of four admitted ex-Communist Party members cone-
cerning their attendance at closed meetings of the Perty with the elien end
other similar testimony. The evidence indicated thet the alien occupied &
position of at least locel Perty leedership. The Court concluded that the
alien had mede no contention, nor does the record indicate, that his mem-
bership in the Communist Party lacked the kind of 'meeningful association’
8s to place him under the protection of the exceptions mede in Rowoldt v.
Perfetto (see Bulletin Vol. 5, No. 26, p. T73). Quite on the contrary, the
record shows that the alien was fully aware of the means, aims and ideals
of the Commnist Perty as being dedicated to the overthrow of the govern-
ment of the United States by force during the period of his membership during
wvhich he acted as a leader of the Party on et least the local level.

In the lengthy opinion in the case the Court considered, smong other
things, the scope of Jjudicial review involved; the adequ&cy of the hearing
given the alien by the Service; the alien's challenges concerning the accur-
acy of the charges against him, and various other procedural and constitutional
contentions made on his behalf., The Court concluded that in its entirety,
the hearing was fair and impartial end there is not the slightest indication
from the record that the alien wes not afforded due process of law through-
out his entire dealings with the Service.

Both actior;s vere dismissed.
EXCLUSION
Review Under Administrative Procedure Act; De Novo Hearing Not Per-
missible; Freud in Obtalning Visa; Right to Counsel. van Den Berg v.

Tehmenn (N.D. Ohio, December 5, 1957). Action under Administrative Pro-
cedure Act to review exclusion order.
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_ The alien in this case was ordered excluded from the United States '
on the grounds that he had previously been convicted of a crime involving

moral twrpitude and that he had procured his visa by willfully misrepre-

senting the material fact that he had & criminal record. ' _ :

. .In this court proceeding the alien's counsel requested permission :
for the elien to take the witness stand to testify concerning his. case.
The Court refused this permission on the ground that, if granted, it would
have converted the proceeding from a "review" to a trial de novo, which is
not authorized under the Administrative Procedure Act. Review of proceed-
ings under section 10 of that Act does not contemplate an original hearing
before the district court where additional evidence may be orfered and the
transcript of the agency disregarded. . . ;

The Court observed that the alien in the edministrative proceeding'

was grented an opportunity to fully explein his answers to the questions
in his visa applicaetion and thet he ought not to be permitted to obtain.

~ @& visa and then repudiate the statements contained in his application on
vhich the consuler officer relied in issuing the visa to him. The condi--
tions prescribed by the Immigration &nd Nationality Act under which & visa
may be issued masy not be ignored or waived. ‘The Court also said that the
alien hed been granted every opportunity to obtein counsel in the sdminis-
trative proceedings and hed refused. - His contention in the court proceedings,
that since he hed not been represented by counsel he consequently could not
protect his rights, was rejected in view.of the record. The Court said that
the govermment was certainly not required to force counsel on smeone who
did not desire teo be represented. . . .

-

Compla int dismissed.
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OFFICE OF ALIEN PROPERTY

Assistant Attorney General Dallas S. Townsend

Burden of Proof: Bare Possession of Bearer Securities Not Suffi-
cient to EstdbliAE’Plsintiff's 8 Ownership Under Trading With the En
Act. LaDue & Co. V. Rogers {(D.C. N.D, Ill. E.D., January, 195 In
1953 the Custodian vested certain certificates of corporate stock of
the City of Kew York and two St. Louis Southwestern Railway Company bonds
then held by LaDue & Co., a brokerage firm of Chicago, Illinois. The
securities were bearer securities which the Custodian bad found were
owned by nationals of Germany.

In this suit under Section 9(a) of the Trading with the Enemy
Act plaintiff sought to compel the Attorney General to return the above
securities on the ground that plaintiff was an Illinois corporation owned
by an American stockholder and bad possession of the bearer securities
prior to vesting. It appeared at the trial that the securities had been
sent to the plaintiff by Gibbon, Alonso y Cia, a Mexican corporation, for
collection, and that the plaintiff‘'s role was to collect the securities,
retain a commission and hold the proceeds subject to the instructions
of Gibbon, Alonso y Cia or one Herman W. Brann who owned plaintiff and
was also a shareholder of Gibbon Alonso y Cia. The Custodian argued that
under the Trading with the Enemy Act the plaintiff must establish its own
beneficial interest in the securities and that the plaintiff here being
merely an agent for collection had no such beneficial interest as would
enable it to recover the vested property.

The Court entered Judgment for the defendant holding that the plain-
tiff had not established its beneficial ownership of the property in suit
and that the plaintiff was at all times merely an agent for collection
which was not sufficient to sustain recovery under the Act.

Staff: The case was tried by Robert J. Wieferich (Alien Property),

assisted by Assistant United States Attorney Nicholas G.
Manos (N.D. Ill.).
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