Published by Executive Office for United States Attorneys,
Department of Justice, Washington, D. C.

June 2, 1961

United _States‘
DEPARTMENT OF JUSTICE

Vol. 9 ) No. 11

UNITED STATES ATTORNEYS
BULLETIN




TR R S e T TN W YT DRI LSO T TR T T
P - [

[T AR S SN USPNE O RATEL S JUPE - LS. L PN, P SO ST LSRR S PR S S AP X S e S "g VBT e ate el

UNITED STATES ATTORNEYS BULLETIN

Lo o smezase 0 mem

moam ¥reE . e

The United States Attorneys are renindod that all requests for au-
thority to travel should be submitted to the Executive Office for United
States Attorreys. In this comnection, attention is directed to the in-
structions set out on page 102 ntle 8 United Btates Attorneys llatmal

'l'he mimtions ot tho folleving Uuted Btateu Attorneys have ‘becn
confirmed by the Senste. -

Ohio, southen Joseph P. Kinneary '

llr K:lnneary was born Septan'ber 19, 1905 at Cincimti, Oh:lo and 13
married, He attended Ohio State University September 2k, 192k to June
1925 and the University of Eotre Dame from September 10, 1925 to June 3,
1928 vhen he received his A,B. degree, cusm laule, He vas employed by the
Fleischman Yeast Company in St. Louis, Missouri from June 1928 to Decem-
ber 1931, He attended the University of Cincinmmati from February 10, 1932
to June 7, 1935 vhen he received his LL.B. degree. He was admitted to the
Bar of the State of Ohio February 7, 1936. From 1935 to 1942 he engaged
in the practice of lav in Cincinnati and vas also Assistant Attorney Gen-
eral of Ohio in 1937-38. From March 2 to October 17, 1942 he was a legal
advisor for the Quartermaster Corps, U. 8. War Department in Jeffersom-
ville, Indiana. He served in the United States Army from October 27, 19k2
to March 4, 1946 vhen he was houorably discharged as a Captain. He them
returned to the practice of lawv in Columbus, OChio and was also First As-: -
sistant Attorney General of Ohio from January 1939 to January 1951, - Since
that time he has been a mber of the firm of Jenkiu & Vendt 1n COIun'bus

. Oklahoma, nastern mun I.sngley

Mr. I.sngley was born October 28, 1908 at Pra.gue, Okl.ahcua, 18 na.rr:led
and has twvo children, He attended Harvard University from 1927 to 1932 -
when he received his B.S. degree. He wvas a reporter for Dun & Bradstreet
in Tulsa from September 16, 1935 to June 20, 1936. He attended Tulsa law
School from September 1936 to May 1540 when he received his LL.B. degree.
Kemadnittedtothenarorthesuteofonahmthatmym Be

. served in the United States Army from August 25, 1940 to June 30, 19&1

 when he was honorably discharged as a First Lieutenant. He was then em-

. ployed by Hovard L., Smith, a Tulsa Attornmey, until January 27, 1942 wvhen
he again served in the United States Army uuntil his honorable discharge
as a Colonel on March 6, 1946, He returned to the practice of law in
Muskogee and from January 1, 1951 to 1952 he was a partner in the firm of
Langley and Ruby., During this time he also served intermitteatly as Judge
of the Muskogee Police Court and one term imn the Oklahoma Legislature. Om.
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January 1, 1952 he was appointed United States Attorney for the Eastern
District of Oklahoma, by the court, and on March 10, 1952 he was given
& confirmation appointment., He served until his voluntary resigpation "
on June 17, 1953. From July 16, 1953 to April 15, 1954 he was Chairman
of the Oklahoma State Industrial Commission; at present is a member of
the firm of Bonds and Langley in Muskogee; and since Jamuary 15, 1959

has been Judge of the Muskogee Police Court.

. - .Oklahoma, Westerm - B. Andrew-Potter.: . = :: [ .. .o I i

... -Mr. Potter was born January 21, 1924 at El Paso, Texas and is mar- “:
ried. He attended Oklahoma City University from May 1946 to May 1948
and the University of Oklahoma Lav School from September 1948 to June k,
1951 vhen he received his LL.B, degree. He was admitted to the Bar of
the State of Oklahoma that same year. -He served in the United States
Coast Guard from December 1942 to March 1946 vhen he was honorably-dis- - .
charged as a Seaman, First Class. He engaged in the private practice of
law in Oklahoma City from July to December 17, 1951 when he wvas appointed
an Assistant United States Attorney for the Westerm District of Oklahoma,
He served in this capacity until July 16, 195%. - He then re-entered pri-
vate practice with the firm of Rainey, Flyun and Welch in Oklahoma City -
and remained until 1960, - In Pebruary 1960 he became an -agsociate ‘attor-
pey with Miller, Melone, Adams and Rogers iu Oklahoma City, where he 18 - ‘
8till employed, i vt legeen 2t mieell el pebov BRI R S A SR A

s Tennéssee, kstern-JohnH. Beddy PR .

Mr. Reddy was born September 12, 1905 at usburg, Pennsylvanis -
and 1s married. He attended Dickinson College of Law from September 17,
1924 to June 7, 1926 and again from September 21, 1927 to June b, 1928 :::
vhen he received his LL.B. degree. ‘He also did post-graduate work at -
the Catholic University of America in 1937-38. . He was admitted to the. -~
Bar of the State of Tennessee in 1930 and to that of the District iof ="'~
Columbia in 1938.  ‘From 1934k t0.1937 he was an associate attoruey with -*:
Whiteker and Whitaker in Chattanooga.  On August 16, 1937 he wvas ap- it
pointed an attorney in the Claims Division of the U, S, Department of
Justice. He served in the United States Army from October 17,1942 to
July 11, 1946 when he was houorably discharged as a Major. He then re-
turned to the Claims Division of this Department and remaived until::-

May 2, 1949 vhen he was appointed an Assistant United States Attorney .-~
for the Easternm District of Tenunessee. He served in this capacity until: -
October 19,:1953 vhen he was appointed United States Attorney for that ..
District by the court. -He remained until his voluntary resignation om -~
duly 23, 1953, He then engaged in the private practice of law im .0 - 5
Chattanooga until January 21, 1961 vhen he was again appointed United .- :

States Attormey by the court.: . .. . . .: .
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Vermont - Joseph F. Radigan

Mr. Radigan was born November 15, 1905 at Rutland, Vermont and is
married. He attended St. Michaels College in Winooski, Vermont and the
.University of Notre Dame from September 1925 to Jume 1927. He was ad-
mitted to the Bar of the State of Vermont im 1930. From 1927 to 1931
be was Town Prosecutor of Ludlow, Vermout and law-clerk and attormey in
the firm of Stickney, Sargent, Skeels & Jeffords. - In 1931 he engaged in
the private practice of law in Rutland and for the next two years he was
- in partnership with Edward G. McClellan, On December 11, 1933 he was
appointed Abstractor in the Office of the Solicitor, U. S. Department of
Agriculture and on January 2, 1935 he was made Assistant Attorney. He
remained until July 19, 1937 vhen he returned to the private practice of
his profession., He served in the United States Army from February 13,
1941 to August 29, 1945 when he was honorably discharged as a Technical
Sergeant. He again returned to Rutland and the private practice of law
and in 1946 Joined the firm of Abatiell, Radigan & Dellivemeri, Since
that time he has also served as a Member of the Rutland Board of Alder-
men from 1946 to 1952; a member of the State Legislature from 1957 to
1960; a member of the State Unemployment Compensation Commission from
1959 to present; a.nd a member of the State Ra.cing Commiasion from 1960
to 1961. : V :

The name of the folloving appoin'bee as United States Attorney ha.s
been submitted to the Senate: e : Ce

™~

Pennsylvania, Western - Jo'seph’w Ammerman

L

As of May 26, 1961, the score on new appointees 18' Confirmed - 29,
Nominated - 5. . -

PR

DIS'IIRIC’I"S IN CURhm STATUS o

- o R T R

As of April 30, 1961, the districts. meeting the standa:rds of cur-
rency were:

cAsEs

c;-mm Ll e e et
- Ala., N. ' Conn, ' 111., E. -~ ,La., . "~ Mo., W.
Ala., M. Del, - o I11,, 8. .0 Maine . Monte”
Ala., B. Dist. of Col. © Twmd,, N, Md. Neb.
Alaska Fla., N. - Ind., 8 .": Mass, Rev,
Ariz, v Fla,., ‘S. ) . Iowa, N .. Mich., B, - ."NJH.," .
Ark., E, Ga., N, "Iowa, S, .:' Mich., W, . NeJs
Arko, 7wo Gao,' -So . Kan. M.inn. N‘M.
Calif,, S. Idaho Ky., E. Miss., K. N.Y., N.

CO].O. Ill.’ N. . . Ky.’ «U. Mo., E. NQY., E.

T AN et . ¥ WO PEA




320

N.YO_’
R.Y.,
- N.C.,
- B.C.,
‘N.C.,
Ohio,
Ohio,

n = S'F tHx 0N

Ala., M,
Ala., S.
Ark., E.
Ark-',. W.
Calif., N.
Calif,., S,
Colo.
Fla., N.
Ga., N.
Hawail

(NN o AR A b A s Y Lo, . Hasb o

. Indo ?

' Okla., N,
Okla., E.
Okla., W..

Ore.

" Pa., B, .

Pa., M. _

Pa., W.

Ill" S’ e
Ind., S.

_Iova, W,
-Towa, S.-

Kan,

Xy., E.

Ky., W.
La., W.
Me'
Md.

_Mass., ..

Mich., E.

Miss., S.
Mo., E. _

F

¢ .

mzpzm

Ky., E.

Ky., W.

Me,

-

" CASES (Cont'd)

s.p.
Tenn., E.

.V-_V Tenn., w.‘:.

,Tex. ’ Eo

. Tex., 8.
Tex., W.

Y cASES-

_';éivil ‘

‘Mb., W.

.. Neb.
- F.J.

R.M.

. R.Y., K.

R.Y., E.

N.Y., W.

X ‘N_.C., Mo

N.C." wo

_ED.
‘Ohio, N.

" Okla., .
Okla., E..

Criminal

Md.

Mass. .
Miss., K.
Miss., S.

. Mo., E.
. Mont.
. -Neb,

- ‘Hev.,

N.M.,
K.Y., E.

LSS RTITY AT TSN TR I R R A Y

" Criminel (Cont'd) =~

~ ‘Utah
Va., E.

' Va., W,

Wash.,
Wash.,
- W.Ve.,
W.Va.,

h=axt

Oxls., W.
Ore.

| Pa., M.

- Pa., ‘w‘
P.R.

- J SQC_., w.

"~ 8.D.

© Temn., W.

Tex., N.

T Tex,, B,

Tex., W.
Utah” "
Vt.

N.C., M.
Ohio, S.
Okla., K.
Okla., E.
. Okla., W,
-'Pa.’ .Eo

" "Pa., M.
‘Pa., W
P.R.
S.D.

Va., E.

fr e .. o

¥

~ Wis,, E.
Wis., W.
Wyo.
c.z.
Guanm
"V.I.

Va., W.
~ Wash,,

" Wash,,

W.Va.,

W.Va., .
Wis., E. .
c.2. .

Guam
V.I.

mz.ﬂbﬁ

Temn., E,
Tex., S.
Utah
Wash., E.
.W.Va., R.
W.Va., S.
WiSQ’ Eo
wyo.
C.z.
Guam
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MATTERS

Civil &
Ala., N. ‘I11., N. Mich., W, N.C., W. . Texas, S.
Ala., M. I11., E. Minn, "N.D. Texas, W,
Ala., S. I1., S. Miss., S. Ohio, N. . Utah
Ariz, Ind., N. Mo., E. Ohio, S. . Va., E.
Ark., E. Ind., S. .Mont. " Okla,., N, Va., W,
Ark., W, Iowa, N. = Neb. - - Okla., E. Wash., E,
Calif., S. Iowva, S. Nev. Okla., W, Wash., W,
Colo. Kan. N.H., ... Pa., E, Wis., E.
Dist. of Col. Ky., E. N.J. = . Pa., W, Wis., W,
Fla., N. . . Ky., We. - . .NM.._.... .. PR, . ... . Wyo.
Ga.,.N. la., W. .. .. H.Y., E, e LRI LT LD L
Ga., M. " Me. . .. N.JY., S. . 8.Cay Wo Guam
G’ao, ,So Md. N.Y.’ Wo S.D. : V.I. -
Hawaii Mass, @ N.C., E. . Texas, N.
Idaho Mich., E. - N.C., M. Texas, E. )

JOB WELL DONE

The Director, FBI, has congratulated Assistant United States Attor-
ney Victor W. Caputy, District of Columbia, for his successful prosecu-
tion of a recent case involving white slave traffic., The Director stated
that the verdict rendered in this very difficult prosecution is certainly
indicative of Mr. Caputy's outstanding legal ability, and he expressed
appreciation for the vigorous ’ alert and detem:med menner in which the
case was handled. .

Assistant United States Attorne l Luke C. Moore, District of Columbis,
has been commended by the Director of Public Welfare, for the splendid
manner in which a recent case was presented in court. The Director stated
that Mr, Moore, in the course of his preparation for trial, spent consider-
able time with the Public Welfare Department and studied the case in great
detail., The Director further stated that the prosecution was a difficult
one because of the highly technical nature of the matter involved, and the
fact that the Jjury found the defendant guilty on all eight counts of lar-
ceny bears witness to the excellent mamner in which the matter was handled.

The Director, FBI, has expressed his personal appreciation for the
splendid performance of Assistant United States Attorney Joseph J. Marcheso,
Eastern District of New York, in counnection with a recent prosecution. The
Director observed that the determination and skill manifested by Mr.
Marcheso in the preparation of all facets of the case were in the best tra-
ditions of the legal profession, that they reflect much credit on him, and
that the presentation contributed immensely to the successful conclusion of
the investigation,
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The Maryland House of Delegates has adopted a resolution commend-
ing and congratulating the Honorable Joseph D, Tydings upon his appoint-
ment as United States Attorney for the District of Maryland and express-
ing the regrets of the Harford County Delegation and of all members of
the House of Delegates upon his departure from the House.

The General Counsel, SEC, has commended United States Attormey
Franz E. Van Alstine, Northerm District of Iowa, for the splendid
manner in which he conducted the prosecution of a recent 'bank case, -
involving aspects of the Securities Act of 1933.

Executive Assistant United States Attorney Jerome J. London,
Southern District New York, has been highly commended by the General
Counsel, on behalf of the Securities and Exchange Commission, for his
exceptional skill; insight and perseverance in the investigation and
prosecution of complicated Commission matters which have been brought
to successful conclusions. Particular reference was made to the entry
of pleas of guilty by several defendants to an indictment recently re-
turned in the Southerm District of Rew York, which were described as a
fitting tribute to the masterful manner im which the prosecution was

conducted. :
Assistant United States Attorneys Jerome J. Londin and Peter H. .
Morrison, Southern District of New York, have been commended by the

. General Counsel, SEC, for the splendid manner in which they handled a o
recent case. It was stated that the fact that pleas of gullty were ‘
entered by the two defendants was a tribute to the thorough and excel-
lent manner in which the case was developed, presented to the Grand
Jury; and prepared for trial. : L

The Commissioner of Customs has extended congratulat:lons to
Assistant United States Attorney Lloyd Bates, Southern District of
Florida, for the excelleut manner in which a recent libel action was

" handled involving two Douglas B-26 airplanes seized by Customs. ' The
Commissioner stated that the diligence and conscientious efforts of
Mr, Bates greatly contributed to the favorable decision of the Dis-
trict Court at Miami and the Court of Appeals a.t Nev Orleans S
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ADMINISTRATIVE DIVISION

- Administrative Assistant Attorney Genera.l S. A, Andretta

Attenda.nce at Meetings and Conferences

The attention of all United States Attorneys is directed to the
regulations in the Mamual, Title 8, page 48 (Memo No. 283), governing
payment of expenses to attend conferences, conventions and other meetings.
The principal requirement for payment of travel expenses is that of
active participation at the meeting. If you are scheduled to take part
in a panel or discussion of a matter which has a direct relation to- -
your work, the estimated expenses incident to the trip may be set ocut
on a Form 25B and forwarded in advance of the travel to the Executive
Office for United States Attorneys for approval They will then be-
forwarded to the Administrative Aas:lstant Attorney General for a.pprova‘.\.

andpayment.. S SERE :

Since the item of "fees ha.s cansed some confusion, it is necessary
to distinguish between registration fees for the social part of the con-
ference and registration fees for materials, documents, etec. No fee or
portion of a fee covering the social pa:rt of the conference can be paid
from appropriated funds

Orders and Memoé

The following Memorandum applicable to United States Attorneys
Offices has been issued since the list pn'blished 1n Bullet:l.n No. 8
Vol. 9 dated April 21, 1961. =

ORDER DATED DISTRIBUTION ' SUBJECT
245-61  5-9-61  U.5. Attys. & Marshals Amending Section 21 of
D LLTEINLS Len ZLUL. 0 Smisinoimmd on faetes oo Order No.o 175-59 to Provides

“retweis . for Performance of the Duties -
. = . of Certain Officers in case
P ST oi’ Va.cancy !l'herei.n. o

243-61 14-12-61  U.S. Attys. & Marshals Placing Assistant Attorney °

o~ i . . charge of the Civil Rights

o7l Divistom. -
2461 . 5-17-61  U.S. Attys. & Marshals  Regulations Pertaini.ng to
. Wedo oo wte . ‘Liadison with the Congress.

U U R
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ANTITRUST DIVISION

Assistant 'Atto.i'ne'y. General Lee Ioevinéer

SEEFMANAGI'

: Elimination of Comg_ei;ition : Quick Release Pins; Indlctment Under -
Sections 1 & 2. United States v. Avdel, Inc. (S.D. Calif.). An indict-

. ment was filed on May 2, 1901, in Ios Angeles, charging Avdel, Inc., the
principal United States manufacturer of quick release pins and an acquired
affiliate, D.W. Price Corporation, vith violatlng Section 1 and 2 of the
Sherman Act. . . :

.Quick release pins are spri_ng loaded devices used instead of nuts
and bolts in sections of missiles, airplanes; and other defense equip-
ment requiring rapid unfastening without tools. The indictment charged
that prior to 1953 Avdel was virtually the sole manufacturer of such
pins. Thereafter, D.W. Price Corporation entered the field and by 1958
had overtaken Avdel, making approximately 50% or more of domestic sales
compared with 46% for Avdel. The indictment charged that in or about
March, 1957, the two companies and certain other foreign affiliates of
Avdel conspired to eliminate competition between Avdel and Price. At
first the two companies made it ap'pear that they were competitors, but .
ultimately merged..

Staff: George B. Haddock, James M HcGrath, Draper w Phillips,
and Malcolm D. HacArthur (Antitrust Division)

Hobbs Anti-Racketee Act; Defendants Sentenced to Jail. United
States v. I Bitz, (S.D.H. .). “This case, involving a conspiracy
e to restrain Eéount IJ, conspiracy to monopolize (Count II), extortion
- . (Counts III and V), and conspiracy to extort (Counts IV end VI), under
.. the Sherman Act and the Hobbs Anti-Racketeering Act, was tried before a
Jury in April. - The Court dismissed Counts I and II during the trial,
and the Jury comncted the defendants on the extortion counts. s

: On May 19, 1961, Judge Weinfeld sentenced defendants Barry Valtzer
(wvho had previously pleaded guilty) and William Walsh to 3 years' im-
prisonment on each of Counts III and IV, sentences to run concurrently.
Defendants Sam Feldman and Angelo Lospinuso were each sentenced to one
year and a day's imprisomment, under Counts V and VI and Coumnts IIT and
IV respectively, with sentences to run concurrently. The indictment
was dismissed against defendant Charles Gordon on application of the
Government, and Counts II, V and VI were dismissed against Barry Waltzer
with approval of the Government.

Defendant Sam Feldman filed a notice of appeal on May 19, and his
bail in the amount of $2500 was continued pending the appeal. The ‘

e other defendants were remanded to jail with their sentences commencing
on May 22 and 23, 1961. ‘
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Defendant Irving Bitz hed previousiy;piea'ded gullty end is currently
serving a five years' sentence.

Staff: Herry G. Sklarsky, Heman Gelfand., Donald Ferguson,
and D. M._Ehr]ich (Antitrust Division)

Price Fixing Bhlk and ( Cre ; Jury Verdict in Favor of Government.
United States v. Beatrice Foods Co. (D. Neb.). On May 12, 1961, a jury
at Omaha, Nebraska, returned a guilty verdict against the remaining de-
fendant Beatrice Foods Co. The indictment charged that Beatrice and the
other two defendants, Roberts Dairy Company and Alamito Dairy, who were:
the three largest milk companies doing business in the Omaha, Nebraska--
Council Bluffs, Iowa, area, conspired to fix prices and to allocate among
themselves the business of supplying milk and cream to the Veterans Hos- -
‘pital and the Offutt Air Force Base. The conspiracy was carried out by
submitting non-competitive sealed bids to the institutions, with Roberts
getting the Veterans Hospital exclusively and Beatrice and Alemito alter-
nately rotating the business at Offutt Air Force Base. A

In February, 1960, Roberts and Alamito entered pleas of nolo con-
tendere which were accepted by the Court, and paid fines of $5 000 each.

Trial commenced on Monday, May 8, 1961. Tmmediately prior to
trial, defendant made a motion to quash the indictment and for produc-
tion of the grand jury transcript, based on suggested irregularities be-
fore the grand jury. Defendant also filed a motion for judgment of ac-
quittal at the end of the Government's case. Defendant did not put in a
defense, but renewed its motion for judgment of acquitta.l a.fter the Jury's
verdict was returned.

The Court overruled and‘ deniéi ‘each of the defendant's motions and
deferred arguments on motions for a new trial, as well as the time for
fixing of the punislnnent.

e R T I S O T e O

P T e e e s s ——— fen wlhr

Staff: Earl A. Jinkinson, Jemes E. Mann, Bo'bert L. Eisen, ‘
Samiel J. Betar, Jr., and Elliott B. Woolley
(Antitrust Division) = e _
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CIVIL BIVISION
Assista_ni_; _At_;orney General Wiliie.m H. Qi'rick, Jr.

o K ,‘

PAYHEET @ A‘IT(WEI'S FEES OUT OF
S(X!IAL SBCUB]IY EEEEFBS

e B

_ In a recent case involving a c]aim for 'benefits under the Social

- Security Act, counsel for pla.intiff moved for an award of attorney's

' fees to be paid out of the benefits to which the plaintiff was entitled

" under the district court's determination. The Social Security Act re-
quires that benefits be paid to the beneficiary, and provides that they
‘are not subject to levies of any kind, See Section 207 of the Act, b2

~'U.S.Cs hO7. The Act therefore prohibits the payment of attorney's .fees
out of the benefits. However, the United States Attorney did not op-
pose the motion, and the district court gra.nted it. Because of that
acquiescence, no appee.l could be taken. :

_ To avoid this pro‘blem in the future, it is 1mpemt1ve that any pro-
, posed order calling for the payment of attorney's fees out of social -
security benefits be vigoroush resisted. If the court should enter
such an order -sua sponte, a motion should be filed promptly under Rule
- 59(e), F.R.C.P., to strike the provmmn for payment of attorney 8 fees )
out of the benefits. a

. APPEmuE TE PROCEDURE

e v e . - - e DI LT NS T ASetT mseem ememro asmie e emoaon g e .-
A TS le _“.*.,,.,:,‘.\.,,_w,.,.ﬁ EEE e I e St P2 AP A R e Bttt s B oo
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Qrder Sta.ymg Distrlct COurt Proceedings Pendmg Decisldn o

PO e e AL T B

Order Stayi Disu'ict ‘Court Proceedings Pend Decision of
Contract Officer Held Interlocut and Not lable. Moran Tow
& Transportation Co. v. United States (C.A. 2, May 9, 1961). Libellant
and the United States contracted for the touage by libellant of a barge
to a French port. In the course of the voyage, the barge broke adrift.
Assistance was rendered by a French tanker, whose owner subsequently cb-
tained & Judgment against libellant for salvage assistance. Libellant
then brought suit against the United States seeking indemr".y for the
emount of the judgment on the theory that the breaking away of the barge
was due to deficiencies in barge equipment which constituted a breach
of contract. The Govermment denied the allegations of the libel. Holding
that there were disputed questions of fact that must be decided by the q
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Contracting Officer pursuant to the disputes clause of the contract,
the district court entered an order staying further prosecution of the
libel pending exhaustion of the contractual remedy, the libel was not
dismissed. - , : <. : A,nfi e
Libellant's appeal from this order was dismissed upon motion of
the Government. The Court of Appeals ruled that the district court's
order was plainly interlocutory and not appealable. The Court reasoned
that the order was analogous to orders staying actions to await the
decision of an arbitrator, which have been held not appealable. Further,
the Court held that the order was not “collateral”. to the rights as-
serted in the:action, and did not constltute an 1njunction, but vas
merely a calendar order.'; . ‘o

Staff:  Louts E. Greco (01v11 Division)
mnms '

Limited Banking Facilities on Military Installations Not Subject to
State ILaw Prohibiting Branch Banking. State of Texas ex rel. Falkner
v. National Bank of Commerce (C.A. 5, May 15, 1961). The Attorney Gen-
eral of Texas brought actions in the nature of quo warranto in a Texas
state court against two Texas national banks which maintain limited
banking facilities at Randolph and Lackland Air Force bases in Texas.
The State argued that, despite the fact that the facilities in question
do not make loans, they perform all other functions of a bank, and are
consequently illegal in view of Texas statutory and constitutional
prohibitions against branch banking, since under 12 U.S.C. 36 national
banks may engage in branch banking only where state banks are permitted
to do so by state law. Further, the State argued that 12 .U.8.C.90,
which provides for the appointment of national banks as depositories
and financial agents of the United States, gives the Secretary of the
Treasury no authority to designate banks to perform limited banking -

- functions at military installations.- The actions were consolideted and
removed to the federal district court by the banks and the United States
as amicus curise. The district court held that such facilities were
necessary, that the Secretary had the authority under 12 U.S.C. 90 to
designate the banks to perform the needed functions, and that 12 U.S.C.
36 does not preclude operation of such limited banking facilities.

The Court of Appeals affirmed. It held first of all that the
actions were properly removed to the federal.court, since.the banks
were acting under an officer of the United States under color of law,..
as agents of the United States within the meaning of 28 U.S.C. 1M2(a)(1)
On the merits the Court held that 12 U.S.C. 36 and 90 need not be read
in pari materia, as Texas contended, and that 12 U.S.C. 90 gave the Sec-
retary authority to appoint the banks to perfarm ‘the challenged functions.
It pointed out that Congress was aware that for many years 12 U.S.C. 90
had been so used, 12 U.S.C. 36 notwithstending. The Court thought that
these banking facilities were like base exchanges in that they both
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performed necessary functions of the Government. - Consequently, despite
the state rule against branch banking, the State could not challenge
the Secretary's appointment of the banks to act as Government agen-
cies. Judge Hutcheson dissented on the ground that 12 U.S.C. 36 pre-
cluded the establlsbment of the facilities in issue here.

Staff: John G. I.a.ughlin and W. Ea.rold Blgham (Civil Division)

Renunciatmn of American Citizenship by Persons of H_pa.nese
Descent Held Voluntarily Made Where Government Adduces 'Clear, Con-
vincing and Unequivocal Evidence” to That Effect. Kiyama v. Rusk -:.--
(C.A. 9, May 9, 1961). Plaintiffs, who were born in the United States
and who are of Japanese descent, were not allowed to enter the United
States from Japan upon the ground that they were not United States
citizens. Both had renounced their American citizenship during World
War II while interned at the Tule Lake Segregation Center after their
evacuation from the West Coast. In 1958, judgments in favor of the
Government were affirmed by the Court of Appeals. In April 1959, how-
ever, the Court of Appeals, upon petition for rehearing, remanded the A
cause for further proceedings consistent with Nishikawa v. Dulles, - .

356 U.S. 129, which held that the Government was obliged to prove that

a renunciation of citizenship was voluntarily made by "clear, convinc-

ing and unequivo:el evidence." - After holding further proceedings, - S
the district court again entered judgment in favor of thezGovermment,

holding that the Govermment had proven the voluntary nature of the

remunciations by "clear, convincing and unequivocal evidence”.

The Court of Appeals affirmed. After making a "sympathetic
scrutiny of the entire record" without particular deference to the .
findings of the district court, the Court of Appeals agreed that the
evidence introduced by the Govermment to show plaintiff's undivided .-
loyalty to Japan before the date of their renunciations, at that time 3
and subseq_uentl; met the requlsite burden.

Sta.ff ¢ United States Attorney Laughlin E Waters and Assistant
United States Attorney James R. Dooley (S.D. Calif.) -

FEDERAL TORT CIAIMS ACT

Where U. S. Forest Service Firefighters Are Negligent in Initial
Attack Upon Fire, Govermment Is Liable for Damge Subsequently Caused
by Fire, Notwithstanding Jts Intermediate Confinement and Control and
No Negligence of Govermment in Its Ultimate Escape. Arnhold v. United
States; Rayonier, Inc. v. United States (C.A. 9, October 26, 1960).
Plaintiffs sued to recover for damasge caused by a forest fire, which
wvas within the fire protection area of the Forest Service, Department :
of Agrjculture. The fire was started by the Port Angeles a.nd Western .
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Railway on its right-of-way across the Olympic National Forest. From
there it spread during the first 24 hours to 60 acres of Government
forest 1land, and thence toa 1600-acre tract where it was brought under
control. It.smoldered for approximately hO days," until it ‘broke out
under “"extraordinary” end Tunforeseeable” weather conditions, and spread
e distance of 20 miles, destroying plaintiffs property. - Plaintiffs-.
charged negligence on the part of the Govermment, inter alia, in failing
to extinguish the fire before it reached their property. .

The district court granted the Govermment's motions to dismiss on
the ground that in fighting the fire Government personnel were acting
in the capacity of "public firemen," and any alleged negligence was
not actionable under Dalehite v. United States, 346 U.S. 15, 43. The
- Court of Appeals affirmed, holding, in addition, that the recurrence -
of the fire on the 1600-acre tract was the sole proximate cause of . ..
plaintiffs' damage and that no liability could be predicated on con--
duct occurring prior to the control of the fire on that tract. 225 F.
24 642, 650. The Supreme Court reversed and remanded, ruling simply
that the United States could be liable under the Federal Tort Claims
Act for derelictions of its firemen if the laws of the State of Wash-
ington imposed liability on.a private person in similar circumstances.,
352 U. S. 315 .

After trial, the district court rendered Judgment for the Uhited
States finding, inter alia, that (1) while the United States was negli-
gent in its initial attack upon the fire, plaintiffs had failed to -
establish either that, had such negligence not existed, the fire would
have been contained in the 60-acre area, or that there was any causal
relationship between such negligence and the ultimate existence of fire
in the 1600-acre area; (2) the Govermnment was not guilty of any negli-
gence after the fire was contained and controlled on the 1600-acre
area; and (3) the sole proximate cause of plaintiffs' damage was an .
unforeseeable combination of wind and weather conditions, which caused
the fire to flare up after 4O days and spread to plaintiffs’ property.
166 F. Supp. 373.

The Court of Appeals reversed, holding that the Govermnment's
negligence in its initial attack upon the fire was the cause in fact
of the damage to plaintiffs' property, and, in direct conflict with
its prior ruling, that said negligence was the proximate cause of
plaintiffs' damage. 284 P. 24 326. Moreover, while purportedly accept-
ing the district court's findings, the Court of Appeals in effect modi-
fied them through its own interpretation to support the reversal.
Petitions for rehearing en banc were denied, Judge Pope dissenting on
the ground that further consideration should be given to remanding for
clarification of the district court's findings.

Staff: Kathryn H. Baldwin (Civil Division)
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mDISPENSABIE PART]ES

Director of Bureau of }!hnployment Securi j Is Indgpensable Pa.rtl
in Suit to Require Exercise by Director's Subordinate of a Delegated
Power to Act on Director's Behalf. Rio Hondo Harvesting Ass'n V...
Johnson; McBride Farms Marketing Assoc. v. Johnson (C.A. 5, May 12,
1961). Defendant, a regional director of the Bureau of Employment °
Security, determined that plaintiff's existing authorizations to con- -
tract for the hire of Mexican nationals should be revoked and further
ones refused because of certain violations of record-keeping require-
ments. Plaintiff appealed to the Director of the Bureau at Washington,
D. C. The Director affirmed the regional director's decision in all
respects. In accordance with the Director's decision and the instruc-
tions contained therein, the regional director notified plaintiff and
the Texas Employment Commission that plaintiff's existing authorizations
were revoked and that no future authorizations to contract for Mexica.n
nationals should be issued. Plaintiff brought suit to review this .
action. The district court dismissed the suit, holding that the Direc-
tor was an indlspensa.ble pa.rty. _

The Court of Appeals aﬁ'irmed. The Court ruled that either the
Director himself or the regional director, acting pursuant to a dele-.
gation of authority by the Director, had to take affirmative action
to reestablish plaintiff's status with the Texas Employment Commis-
sion, a prerequisite to the further hiring of Mexican nationals by
plaintiff. Citing Williams v. Fanning, 332 U.S. 490, as authority, .
the Court of Appeals held that this rendered the Director an indis- _
pensaktle party. : . .. R

Staff: United‘States Attorney William B. Butler and Assiste.nf.
United States Attorney Robert C.:Maley,.Jr. (S.D. Tex.) .
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CIVIL RIGHTS DIVISION

' Assistant Attorney General Burke Lhrshall V
Voting; Reapportionment. Baker v. Carr (U.5. Sup. Ct. No. 103). This
case, discussed in the April 7, 1961 Bulletin, was argued by the Solicitor

General on April 12, 1961. On May 1, 1961, the Court ordered the case set
down for reargument in the October 'l‘erm 1961. N ‘

‘Staff: Harold H. Greene , David Rubin, a.nd Howard A. Glickstein
(Civil Rights Division)

' ‘ Voting, Productiee.o-f ﬁeeorés, Civil&ggts Act ef 19t60~.“‘ In re Crum .
Dinkins and Gallion v. Rogers (M.D. Ala., C.A. 5). The lower court de-
cisions upholding the constitutionality of the record demand provisions of

the Civil Rights Act of 1960 are discussed in the Bulletin for February 10,
1961. On May 1, 1961, the Supreme Court denied certiorari.

Staff: Harold H Greene, a.nd Gerald P: Chopp:ln (Civ'.ll Rights Division)
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CRIMINAL DIVISIOR

Assistant Attorney General Herbert J. Miller, Jr.

umm STATES m [P .‘ e, '

It is imperative that the Departuient; through the Criminal Division,
be kept fully and currently apprised of &ll developments in important -
criminal cases. The circumstances and exigencies of each case will dictate

vwhether such information should be. sent by letter, wire or phone.

Among the factors which may make a criminal case "important” are: the
notoriety, prominence, or mmber of the individuals or organizations in-
- volved; the unique or serious nature of the violation; the extent of press
‘coverage accorded the case; the involvement of a major: program or policy
in the case; and a special interest expressed by the Attormey General in
the case, or his designition of the case as imporlj.ant. R

The necess:fty for maintaining close liaison with the Criminal Division
at all stages of important criminal esses will be discussed in more detail
during the United States Attorneys' Orientation Program. In the meantime » .

it is suggested that any questions the United States Attorneys may have with
regard to this subject be addressed to the Criminal Division.

}

IMMIGRATION FRAUD AND PERJURY

Pleas of Guilty to Conspiracy and Perjury. United States v. Arthur
Lem, a/k/a Chin Doong Art, et al. (E.D. N.Y.). On July 28, 1959, Lem and
others were indicted for conspiring to bring Chinese into this country
illegally, falsely representing citizenship, making false statements ’
failing to register under the Alien. Registration Act and obstructing Jjustice.
Lem was a so-called "paper broker™ engaged in bringing Chinese to the United
States under assumed identities. He was also a restaurateur prominent in
Long Island civic affairs. The case was tried in the Spring of 1960. The
trial lasting approximately eight weeks, resulted in a hung jury and mis-
irial. The case was set for retrial in January, 1961, then continued until
March 16 and again continued until May 1, 1961. Prior to the last date set
for retrial of the case, the defendants Arthur Lem,. a/k/a Chin Doong Art,
and Chin Suie Tung, a/k/a Lan Dan both entered pleas to the first count of
the indictment charging conspiracy.. Chin Suie Tung pleaded guilty on
April 11, 1961. Arthur Lem tendered a plea of nolo contendere on May 1,
but, upon the Government'®s: objection, the trial judge took the matter
under advisement and on May 8 declined to accept a nolo plea. Thereupon,
Lem pleaded guilty. Sentence is to be imposed on both defendants June 9,

1961. Other counts of the indictment will be dismissed upon sentence.
Conspiracy carries a possible penalty of five years' imprisonment and a ’
L $10,000 fine. )
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Three Chinese witnesses who were brought by the Government from
Hong Kong for the first trial and others already in this country cooperated
with the Government in strengthening the case for retrial. Had the de-
fendants, Arthur Lem and Chin Suie Tung, gone to trial the second time,
the trial probably would have lasted much longer than the first one, as
many additional witnesses had been located, a.nd. most of them were Chinese
vho would have req_uired an interpreter.

In April 1961, a grand jury which was called to hear mrther evidence
returned indictments against Chin Doong Wei, Chin Doong Ging, .Chin Chong
Yip and Lee Wah Chew, charging them with having committed perjury before
the original grand jury and at the first trial. Three of the defendants
are related tc Arthur Lem. On May 1, 1961 each of the four defendants
pleaded guilty to perjury. They also awvait sentence on June 9, 1961. :

_Staff: William A. Paisley and V:I.ctor c. WOerheid.e
(Criminal Division); =
l(xss:lstant t)lnited States Attorney lb.rga.ret c. Millus
E.D. K.Y. .

FEDERAL FOo0D, DRIB, AHD OOWIC AGI'

Adulteration and Misbranding of Orange Juice H Cheatix_:g of Publ:l.c-
Conviction and Sentencing of Manufacturers of Fraudulent Product. -
States v. Gordon E. Van Liew, et al. (S.D. Tex.). On April T, 1961,
Gordon E. Van Liew, Dell Van Liew, and Arthur R. Becker, President, Vice
President, and Secretary-Treasurer, respectively, of Cal-Tex Citrus Juice,
Inc., and Verne C. Madison, President of Transportation Leasing, Inc., all
of Houston, Texas, were convicted by a jury for violations of the Federal
Food, Drug, and Cosmetic Act and conspiracy. It was charged that these.
four defendants had cheated the public in a 20 state area in the south
and middle west in the sale of upwards of $750,000 worth of sweetened
vater in the place of pure orange juice over a 1-1/2 year period. De-"
fendants shipped in interstate commerce an orange product which was
labeled “Fresh Orange Juice -- -As Nature Made It . . . nothing added,”
which in fact was substa.ntia].ly adnlterated with added water and suga.r

On May 5, 961, defendants Van l'..iev and Beeker wvere ea.ch ﬁned :
$6,000 and given suspended jail senténces. Defendant Gordon E. Van Liew
was also sentenced to serve a term of six months' imprisonment. Madison
was fined $2,000. The fines totaled $20,000. In addition thereto, de-
fendants are to pay one third the cost of the prosecution. Further, the
Van lLiews and Becker have been indicted for perjury allegedly committed
at a hearing held earlier this year on the Government's motion for a pre-
liminary injunction against the same defendants. <On May 5, a temporary -
restraining order was issued to stop them from continuing to ship their
adulterated and misbranded prodnct.

Staff: Assistant United States Attorney Robert C. Maley, Jr.
(s.D. Tex.)
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RAIIHAYSAFEFYAPPIJANCEACTS

air a.nd Movement of Defective Railvay Ca.rs Strict Cantmction

of Air Brake Provisions.. United States v. Southern Pacific {C.A.
9). 1In this civil action to recover the statutory penalties under 45
U.S.C. 13, the district court found for defendant on one of the three
counts of the complaint, on the ground that the train in issue met the
requirements of 45 U.S5.C. 9 (". . . not less than 50 per centum of the

- :cars in such train shall have their brakes used and operated by the
engineer . . . and all power braked cars in such train which are asso-
ciated together with said 50 per centum sha.ll have their brakes so used
and operated . . ."). Among other things, the district cour: held that
the Order of the Interstate Commerce Commission, issued in 1910, which -
increased to 85% the requirements of Section 9, was invalid. The Govern-
ment appealed. ’ e

On December 29, 1960 t.he Caurt of Appeals (285 F.2d 931) reversed,
holding that the 1910 Order was valid and fully applicable, and that.
the district court may not substitute its judgment as to the safest way
to move cars with inoperative brakes. Therefore, 85% of the cars must
be operated by power brakes from the locomotive, and said 85% must be
associated together and with the locomotive. (Cars with inoperative
pover brakes mist be p]aced behind the eforesaid grouping.) .

E 'I'he Coru.rt of Appeals however, remanded the cause to the dlstrlct '
" court for a new trial on the question whether or not defendant knew that }

the car in issue had defective brakes and whether or ‘not the defects T
~ could have been remedied at an earlier stop than where they were actually

remedied. The Government petitioned for rehearing, contending that, on

the basis of the evidence in the record, the case should have been re-

manded to the district court with direction to enter Judgment in favor

of the Government in the amount of the statutory penalty of $250 plus

costs. Without granting the rehearing, the Court of Appeals reconsidered

the matter and on April 26, 1961 decided that 1t had. been in error in j

remanding the cause -for a new trial, holdlng that the proviso in h5 .

U.S.C. 13, permitting a defective car to be hauled from the place vhere

it was first discovered to be defectlve to the nearest available point

vhere it could be repaired, does not reach back and relieve the carrier

from liability for hauling the defective car from the time the defect

-occurred to the time the defect was. discovered The proviso of Sec<

tion 13 is relevant only to train mvements made after the carrier has

discovered the defective car in the train. This strict construction is

-in acconi v1th prior decisions. - : :

N Sta.ff Ass:.stant Unimd S!:etes Attome Doneld A. Fa.reed
‘and Carla A. Hills (s.n. Calif.. SO .
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'IMMIGRAT-IOK AND KATURALIZATION SERVICE

- Commissioner Joseph M. Swing -

DEPORTATION

Alienage - Birth Abroad to Citizen Father Who Had Never Been in
U. 8.7 D'Alessio v. Lehman (C.A.-b, April 26, 1061). Tbis appeal is
from an order of the district court denying a petition to stay an
arder of deportatiem. (See Bulletin, Vol. 8, No. 8,—p. 239). The
sole issue was whether appellant was a citizen of the United States. "~
If an alien, he wvas subject to deportation under the provisions of |
8 U.S.¢. 1251(a)(%) because of two felomy convictions im Ohio after B
entry. . . . . B "{:A-.. = R ) .

Appellant's grandfather was naturalized as & citizen on July 1,
1899. His father became a United States citizen under the provisions
of R. S. 1993 at the time of his birth in Italy. Appellant's mother
beceme a citizen at the time of her marriage on May 15, 1921. R. S.
1994. Appellant was borm in Italy on Jume 10, 1922, At the time of
appellant's birth his father resided in Italy ‘and did not come to
the United States until September 6, 1922, : .

Appellent entered this country with his mother on November 17,
1929 and was admitted for permanent residence as a non-quota {mmi -
grant. The mother was issued a United States passport in Italy. -
Appéllant has resided in the United States continuously since his s
admittance. He registered for the draft in 1942, vas inducted into
the Army in 1943, and received a dishonorable discharge in August
19),,6. .- ~ T s S .

District Judge McKNamee gave careful consideratiom to appellant’s
claims. In 8 well reasoned opinion, supported by authority, he con- .
cluded that since appellant's father resided in Italy at the time of N

appellant's birth, the father's rights of citizenship did not descepd - -

to him and that appellant is an alien. (Weedin v. Chin Bow, 274 U.S.
657 (1927); United States v. Wong Kim Ark, E9_U.S.Th9)_ T e

" A

Judgment affirmed.

(ce. Montana .v. Kennedy (Sup. Ct. No. 198; May 22, 1961; 29 W
L453) See also: Bulletin, Vol. 8, Fo. 11, p. 338) '

- Review of Deportation Order; Comstitutionality of Statute; -~ -
Adequacy of Evidence; Abuse of Discretion - Denial of Stay of - T
Deportation. Polites v. cahli (E.D., Mich., May 3, 1961). Plaintiff
sought a judicial reviewv of deportation proceedings which resulted ’
in an order of deportation based on a finding that he was deportable -- -
under 8 U.S.C. 1251(a){6) because of his membership in the Communist
Party of the United States after emtry. (His paturalization had been
revoked on August 20, 1953 (affirmed by the Supreme Court on November
21'83960; Polites v. U. S., 364 U.S. 426; See Bulletin, Vol. 8, No. 27,
P. 7}') . .. . . ‘."‘.

'3




C e et o el el T et o A D ias e Ik A e AR S K 1 L i L e b e S £ e S e B At A AT RGN R e e L e ¢ s

336

" He challenged the constitutionality of the deportation dtatute,
the adequacy of the evidence of Cosmunist Party membership, and con-
tended that the denial of his application for a stay of deportation
to Greece to avoid physical persecution there was an abuse of dis-
cretion. Coro i :

The Court said that the constitutionality of the deportation
statute had already been decided in Harisiades v. Shaughnessy,
342 U.S. 580 (1952), and there is no doubt tbat plaintiff satisfies
the "meaningful association” test in relatiom to his Commmnist -
Party wembership, as defined in Rowoldt v. Perfetto, 355 U.S. 115
(1957), since the record shows that he was an active member of the
Party from 1931 to 1938 and at one time was the secretary of the
Greek faction of the Party im Detroit.

‘With respect to the denial of the stay of deportation, the Court
said that there was no convincing evidence that he would be physically
persecuted in Greece today for his past activities in the United - -
States, and since the denial was fully sufficient on its face the ..
Court cannot makeifurther & 'y and must affirm it (citing Obrenovic -
v. Pilliod, 282 F.2d 8Tk (960)). - o .

DS -

Evidence in %i;mgtion Proceedings - Admissibility and Com-
tency of; Subs ial Evidence. lattig v. Pil C.A. T, April '

» 1961). Iattig appealed from the district court's dismissal of :
his petition for review 6f the findings and order of deportation - . S
entered by a special inquiry officer (See Bulletin, Vol. 8, No. 13, _ :
p. B13).. - o L I T Lo

The Court of Appeals held that the issue of credibility in

administrative deportation proceedings is solely the function of
the special inquiry officer and is not reviewable by the court. -

- The administrative findings and order of deportation will be:.- - . -
affirmed vhere, as in this case, there exists substantial evidence
to support- them, such evidence being that which has relevant ‘pro-
bative force and which a reasomable mind might accept as adequate
to support a conclusion, but not including the idea of the "weight
of the evidence". : : EEE

Affirmed. o N VIO T ER e T
Administrative Subpoena - Enforcement of; Comstitutional Rights. .
Hamilton v. Sherman (D. Mass., May 12, 1061.) GSherman appeared before
an Investigator of the Service im response to an administrative sub-
poena, issued by the District Director, coumanding him "to give T
testimony in conmection with deportation proceed 8 being conducted
under authority of the Immigration and Bationality Act (relating to ,
him) concerning his privilege of entering, re-entering, residing in, Q

IS RS AT

or passing through the United States.” -
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He ansvwered questions concerning his identity, admitted his
alienage, that he had registered as an alien as required by law, and
that he first emtered the United States in 1920. Thereafter, he
Tefused to ansver substantially all of the questions asked of him,
including those relating to any absences from this country since 1920, -
to any re-entry permit issued to him, to any application_to an American
consul since 1920 for an immigration visa, and to vhether or not he .
had ever applied for or used a United States passport under the name
of Samuel Levine in 1938. He based his refusal to answer on a11 the
grounds that a.re avnilable to me. ) : .

s FRRAY
e s

‘l‘he District Director then songht an order rron the District
Court directing Sherman to give the testimony required. Sherman -
contended that the I & N Act does not afford a foundation for the
issuance of such an order by the comrt in view of the Suprene Court'
opinion in U. S. v. mnker, 350 V.S. 179 (1956) s h

The Ccmrt distinguished Hinker since, in that case R the ettention b
of the Court was focused on the right of a naturalized citizen not to
be compelled by administrative subpoena to testiry in an investigation
the purpose of vhich was to determine if good cause existed for the
institution of denaturalization proceedings against him. R

N

The Court held ‘that uinker in no way restricts the power of a -
District Director to subpoena an alien to testify in a deportation
or exclusion proceeding as contrasted with the subpoema of & natur- .
alized citizen in his own denaturalization hearing. It added that it
would be an extremely futile thing for Congress to -authorize the - -
Service to interrogate, examine, and cross-examine an alien, as it 414 -
in 8 U.5.C. 1226 and 1252, and simltaneoush' vithhold the power to .
subpoenn the a.lien (casee cited) i 3

As to Shermn's opprebension that snch an order of the conrt“'-- A
might foreclose his’ claimed comstitutionsl rights , the Court said ‘that -
he made no intenigent intelligible, or otherwise identifiable ehin
of any particular constitutional right , and the feara he expressed
vere premture on the record as i’c then stood C o , S '

A

‘rhe c\)nrt ordered hin to appenr before the Service on a date E
certain to answer then, or on any subsequent date, not .only the ' ~?-f" :
gquestions he had refused to answer but any others material to the
subject matter of the investigation being conducted. - The Court . 4":" =
also denied his notion for a stay of emecntion pending eppenl. e ¥
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INTERNAL SECURITv‘Y DIVISION

Assistant Attorney General J. Walter Yeag].ey A orady @

Labor-Management Reporting and Disclosure Act, 1959; Communist - -
Party Membership United States v. Archie Brown, (N.D, Calif.) Omn . ~ -
May 24, 1961 a grand Jury in San Francisco retwrned a one coumt - -
indictment charging Archie Brown with a violation of 29 U.8.C. 504 :-
vhich provides, inter alia, that no individual shall serve in any of
certain designated un: union positions vhile a member of the Cmmmist
Party or for a period of five years subsequent to the termination
of Commmist Party membership. The indictment specifically charges
that from October 1959 to date Brown served as a member of the *
Executive Board of Local 10, International Longshoremen's and - e
Warehousemen's Union, a position within the proscription of Section R
504, while maintaining membership in the Communist Party.. Brown _-iouc:l
was taken before a United States Coxmissioner and freed on $5000 Do
bond. Formal arraignment in United States District COurt is set
forlhy31. 1961.~ . : I -

This is the i’irst prosecution brouaht by the Depa.runent :ror a . .
violation of either the felon or comunist provisions oi’ the Ls.ndnm
Griffin Act. Ce iz LT el R g LR

Staff: - United States Attorney Laurence E. Dayeon {R.D. canf.)
Paul Vincent and Raymond westcott (Interns.l Security
Division) : amline oo
lerchs.nt Lhrine Radiotelegra i’ficers' Licenses: Due Process."'
Homerv.Riéﬁnond(.A.D.c.Aprilaoll. Prior to the Act of - i
May 12, 1948 (86 U.5.C. 229a-h (19585 ) appellants Homer, McCrea and -
Colcord were radiotelegraph operators on vessels of the United States.:
Merchant Marine. That Act requires such operators to be "licensed
officers.". Licenses are granted or denied by the .Commandant of the
_ Coast Guard. The statute provides that the Commandant shall be .. -
satisfied that the applicant's "character, habits of life, and physical
condition are such as to authorize the belief that he is a suitable . -
and safe person to be entrusted with the powers and duties of such -
a station.” Under the Regulations a license may be denied on the bssis
of derogatory information indicating that the applicant is not such
a "suitable and safe” person. Homer, McCrea, and Colcord applied for - -~
licenses under the Act and the applications were denied in October,
1949. After the decision in Parker v. Lester, 227 P. (2d) 708 (C.A.
9, 1955), they renewed their applications, which were again denied - - -
by reference to the previous denials. Homer and McCrea requested .
hearings, vhich were also denied, and the three appellants then
brought suit for a direction that the Commandant issue licenses to
them and for declaration that the regulations were unconstitutional
as applied to them. After the actions were brought, the Commandant
coamended a Board of Officers which reviewed the files, and made

‘
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detailed findings. The Board concluded that the "accumlative effect”
of the findings indicated appellants' untrustworthiness and that they

were not safe and suitadble persons to receive licenses. The Comnandant
concurred and each appellant was 80 inrormed by a letter ds.ted. March

27, 1959.
In the district court Judsnent vas granted in favor of
theCommsndant(anahls The Court of Appeals affirmed as to the

appellant Colclord because admittedly he did not hold a radiotelegrs.ph
operator's license from the Federal Communications Commission and by .
statute possession of such a license is a specific condition of the

type of license sought from the Commandant. As to McCrea and Homer

the Court of Appeals (Bazelon, Fahy, and Washington, Circuit Judges) . -
reversed and remanded. The Court stated that the question was. vhether ol
McCrea and Homer had been deprived of an employment opportunity im = .~ ..
private industry by Governmental action vhich did not meet the re- - B
quirements of the Due Process Clause, and also stated that the curtail-
ment of this ability to follow a calling was a curtailment of- liberty

and, possibly, citing Greeme v. McElroy, 360 U.S. 47k, 492, a . .
deprivation of a property interest. The Court held, however, ‘that
Congress had given the Commandant the pover to determine an applicant's
character and habits in terms of the suitable and safe entrustment .. ... -
to him of the responsibility vhich a license carried with it, amd. - . .-
that the statutory standards for such determination were not too vague
The Court also said that in this "screening" process the Comnandant N
could take into consideration comunist Ps.rty membership, sssociotions .
a.'nd activities. . N TERERS R

v The court remanded beeanse it held. that dne process required thst
the applicants be given an opportunity to answer the charges made in.
the Commandant's letter of March 27, 1959, and to request hearings.
The letter to McCrea stated findings of Communigt activities and asso- - -
ciations extending back to the Spanish Civil War, and also findings ... ...
of misconduct on duty, criminal coavictions, rslse testimony, and. a
violstion of the commications Act of 19316. , L e

The !hreh 27, 1959, ].etter to Honsr ststed rindings or Party )
membership and activity back to 1936, and as recently as 1955, and that
his wife and rather-in-law vere sctive in the Party until 1955 a.nd 1959, :

respective].y S SN A - :

Thecourtsaidthatonthesppensnts' snswerstheCams.ndsnttd.ght
be in a position to decide the applicatiomns without hearings; but that
thevalidityofanwdenialvoulddependuponvbetherthegrmmdsrelied
upon are edmitted or are established on relisbls evidence. ., . -

. Circuit J’udge Va.shingtom concurred in a short opinion but refermd.
to his dissent in Borrow v. Federal Ccmmnioa.tions Conmission 285 Fo o
(2d) 666 (CADc), certiorari denied, 3 N

*3.»..-..-,-

Staff: The sp;pea.l was a.rgued by Dewitt Hhite (Internsl Security) »-
with him on the brief wes Kevin 'r. Maroney (Internal Security).
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TAX DIVISION

Assista.nt Attorney General Lou:ls F Oberdorfer TR

CRIMINAL imx MATTERS
Amellate Decisions

Enbezzled F\mds--Criminal Conviction for Attempt to Evade Tax Upon
Bugene James v. United States (Sup. Ct., May 15, 1961.) Petitioner, a
union official, embezzled some $738,000 during the years 1951 through 1954
from the union and an insurance cowpany with which it was doing business.
He failed to report any of these funds in his federal income tax returns
for those years. He was convicted of willfully attempting to evade his
income taxes for 1951-1954 and was sentenced to three years in prison. R
The Seventh Circult affirmed and the Supreme Court granted certiorari- )
(the Government d1d not oppose it) because this case appeared to be in .-
conflict with Commissioner v. Wilcox, 327 U. S. 4O4, in which it was held
that embezzled funds do not constitute income to the embezzler in the year
of the taking. The Government argued that the Wilcox rule was repudiated
by the Court in Rutkin v. United States, 343 U. S. 130, wherein the Court
held that extorted funds are taxable to the extortionist in the year -'he o
receives them. There the Court stated "We limit /Wilcox/ to its facts.”
Six justices agreed with the Government's position in the instant case - -
(Justice Whittaker, Black and Douglas dissenting) and held that Wilcox -
was wrongly decided and that embezzled funds are income taxable te the -
embezzler in the year of the taking. Eight justices, however, were of -
the opinion that the conviction could not stand (Justice Clark dissenting) ,
although no more than three of them were able to agree as to what dispo-
sition should be wade of the ca.se, with f:lve sepa.ra’ce opinions be:l.ng

— . . e ey s B L ..‘
s =

(1) ’he Chief Justzce wrote an opinion, in which Justices Brennan a.na
Stewart concurred, ‘announcing the Judgment of the Court: - (&) Since Justices
Harlan, Frankfurter and Clark "agree with us concerning Wilcox, that case
1s overruled"; but (b) "We believe that the element ef willfulness could -
not be proven in a criminal prosecution for failing to include em'bezlzled
funds in gross income in the year of misappropriation so long as the statute
contained the gloss placed upon it by Wilecox at the time the alleged crime
vwas camitted"-- i.e.at any time up to Lhy 15, 1961. (Ewphasis added.) -
Since Justices Whitta.ker, Black and Douglas agree that the conviction must
be reversed and the case dismissed, "the case is remanded to the District
Court with d.‘lrections to dismiss the 1nd1ctmen‘!:. N o Ve

(2) Justice Black: (1n an opinion concurred in by Justice Doug]as)
expressed the views that Wilcox was rightly decided and should not be over-
ruled; that the manner in which it was overruled is particularly unfortunate
because it created "a judicial crime that Congress mwight not want to create”
insofar as the new interpretation of the tax evasion statute is to be given
prospective application; and that if Wilcox did indeed conflict with Rutkin,
the latter should be overruled rather than Wilcox, because "deplorable con-
sequences result when state crimes are prosecuted by the Federal Government
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"under the guise of attempted enforcement of federa.l tax laws."

(3) J'ustice Whitta.ker vrote an opinion (concurred in by Justices Black
and Douglas) in which he confined himself to the technical reasons for his
belief that the Wilcox case had been right]y decided and should not be over-

(k) Justice Karlan (Justice Frankfurter concurring) expreesed the
cpinion that the petitioner should be granted a new trial at vhich the
prosecution would have an opportunity to prove that he did not rely upon--
and wvas not misled by--the Wilcox case, i.e., that petitioner's conduct in
suppressingthe embezzled funds from his tax returns might have consituted
a willful attempt to evade the tax despite Wilcox; and that the proper
disposition of the case would be to treat as pla.in error. . . ... L

the failure of the trial court s.s trier of fact to
consider vhatever misapprehension may have existed
in the mind of the petitioner as to the applicable -
‘law, in determining whether the Government has proved
that petitioner's conduct had been willful as required
by the statute.

(5) Justice Clark joined in the overruling of Wilcox, but would have
affirmed the conviction either on the theory that Rutkin "devitalized" -
Wilcox in 1952 or that the proof "shows conclusive];y thst petitoner* * *
_placed no bons fide reliance on. Wilcox. . , , s

To smarize, the 1.ineup of the COurt eppears to 'be as. rollows.

()" ‘The Chief ‘Justice and Justices Brennsn and Stewsrt would not
permit a tax evasion conviction--based solely on the failure to report -
enbezzled funds as incame--to stand if the return was filed before May 15,
1961. Justices Whittaker, Black and.Douglas, although they did not say so
explicitly, vould almost certeinly Join in voting to reverse sny such con=-.
viction.. . > .

(b) With respect to oﬁ’enses ccmnitted sfter m 15, 1961, 1t seems .
clear that the Court (with the exception of Justices Black and Douglas, and
possibly Whittaker) would find the Wilcox case no bar to conviction, -even -
if the record vere vholly silent on the possibility or the defendant'
mistaken relia.nce upon it. e e ' i

Stsff Howard A, Herrron, Fomer Assistant Deptrty Atto Genersl,

Meyer Rothvecks a.nd John J. Hchrvsy ('I'ax Divisi ;

R e s 2en o wmE tasm T T
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Evasion - - Wilﬁll Attg_ot to Evade Meut' of Tsx-.". United States
v Mo Mollet {C.A. 2, May 9, 1961). Appellant was convicted on four counts .
of an eight count indictwent charging wilful evasion of the payment:of income
taxes withheld from employees' wages and of his own and his employees' - -

. shares of FICA taxes. Appellant accurately reported the amount of his -
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liability for each quarterly period, but he then engaged in & course ‘of -
conduct designed to evade the payment thereof. The evidence disclosed -
that he had adequate assets to discharge his tax liability.: ’ﬁie requisite
affirmative conduct required to constitute the felony of tax evasion- under
Spies v. U. S. 317 U.S. 492, 498 consisted: of ‘the "concealment" ‘of the '
nature and extent of defendant's assets, particularly certain brokerage
accounts in the United States and Canada. The principal defense urged vas
the fact that defendant had disclosed the existence of his brokerage: ac-
counts to .a Special Agent of the Intelligence Division 'in 1951 during an :
investigation of his personal income tax returns.  Because of ‘the division
of functions within the Service, this information did not come to the:at-"
tention of the Collection Officers who.were assigned to the case from: 1953-
1957, and the Court held the jury was entitled to conclude that the '_de.:ﬁ;.
fendant on seeing that the Collection Officers had not been told-of the -
accounts, attempted to eve.de the pa.yment 'by concealing the extent of h:l.s
assets.

Staff: Assistant Umted Sta.tes‘ Attorney Gerald Walpin (s.D. N. Y),
- United States Attorney Morton S.: Robson and Assistant -
United States Attorney David Klings‘be;‘g on the brief. - - ‘

. ents. ‘R. Milo Gilbert V.
United States (C.A. .9, March 30, ) Appellant was convicted on-3Y .::
counts charging variously that he aided and abetted in:the preparation: o:l’ .
false income tax returns for his clients; that he wilfully presented forged
checks to an agency of the Govermment with intent to defraud; and that he
forged endorsements on tax refund checks issued to his clients.: :Judge -
Yankwich imposed prison sentences totalling 31 years and 31 days. Appel-
lant's main contention (properly raised by pre-trial motion under Rule l4l(e)
of the Federal Rules of Criminal Procedure) was that with respect. to 29 of
the 31 counts the Government's evidence was cbtained--directly or indirectly--
as a result of an illegal:search and ‘seizure conducted by the Treasury agents T
at the time they arrested him at his home, where-he also maintained his . .= -
office. Appellant, who came under the agents' scrutiny in 1958, testified
that he had refused to cooperate by turning over his records; that early
in 1959, on the day that a cowplaint was filed against appellant:on: two ot
the counts, the agent telephoned him for an' appointment; that appella.nt
offered to meet the agent at the office of the Internal Revenue Service or
at a public restaurant, but the agent insisted upon meeting him at his: .
(appellant's Jhome; that four agents arrived at his howe almost simulténe--
ously, arrested him, and undertook an extensive search of his home and.
office, selzing 'e'vidence' relating to the 29 additional counts. Appellant
contended that the sequence of events shows that the agents had arranged
to arrest him at a place vhere they could make a thordugh sea.rch of his
Tiles without & search warrant, on the pretext that it was "inéidental to
the arrest". Apparently the district .court took no testimony on-the pre-
trial motion, deciding it on the basis of affidavits and oral. a.rgument A .

L counsel. With respect to eleven of the 29 counts the district court held'-r
T E that the documents were instrumentalities of the crime of - forgery, and-:
S hence vere properly seized (compare Harris v. United States, 331 u.s. 1’4»5 );
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as to the other 18 counts the.district court -(before the trial) ordered

~ the files returned to. appellant , and this was done. "At the trial the

_ defense objected to the admission of. crucial evidence relating to each ~
of the 29 counts on-the’ greund that it wes "a fruit of the poisonous tree
(Nardone v. United States, 308 U.S. 338, "3k1) but the court ruled that .
this was a collateral issue for which the trial should not be intempted,
and therefore the Government never established that "its proof had an g
independent origin (m. ). :

The Court of Appeals reversed the Judgment as to each of the 29
counts (affirming as to the cther two) and remanded for a new trial. The
Court interpreted Judge Yankwich's suppression of a part--but not all-- '
of the papers seized by .the agents as an implied finding (which 1t accepted)
that appellant had not consented t0 the search, “and held by analogy with
the Harris case, g , that the documents 4in’ questien vere not instru-
mentalities of the alleged crimes but merely evidentiary materials. The
Court of Appeals recognized that the question of whether this pe.rticula.r

_search was ‘reasonable must, ‘1ike all such’ questions , be determined on the

- basis ef its own peculiar facts. (United States v. Rabinowitz, 339 U.S. 56,
63); and held that the sea.rch was .not reasonably incidental to the arrest.
Cf. Go-Bart Importing Co. v. United States 282 U.S. 344; United States v.
Alberti, 120 F. Supp.. 171, 17 17 IS D. N.Y The Court expressly ais-"
claimed any opinion as’ to vhether the Government's evidence was "a fruit
of the poisonous tree leaving that q;uestion for the trial court'l cen- .

- .sideratien. ;;:V S e s ey _ L

e~

Staﬁ’. United States Atterney Iaughlin E. Waters, Assiltant s
United States Atteorneys Thomas R. Sheridan and MLnoru S
Inadomi, (s :D -‘,3031.). ‘w A Com _

..--..c TAXMA :‘4_-. _;’- ‘-':';,;‘;,A,.:
Appellate Decisions -~ . - ... ';_;; B

Accrual Accounting, Contested Lia'bility_for Which Payment Under '
Pretest Had Been Made Held Net to Accrue as Federal Tax Deduction Until .
Contest Was Terminated. United States .v. Consolidated Edison: Co. (Sup.
Ct., May 22, 1961). The taxpayer company, filing its returns on the ac-
crual ‘basis of accounting, contested municipal property taxes asserted
against it. During the contest, it paid the contested amount under protest,
sued for refund, and in a subsequent year settled the refund suit. The

- Commissioner held that the entire contested amount accrued as a deduction
in the year of payment, and that the amount refunded to taxpayer in the
later year of settlement was inmcome to it in that year. Taxpayer contended
that only the amount of lia‘b:llity finally determined to be due was de-
deductible and- that amount vas deductible 4n the year in which the contest
was ‘settled rather- than the year of payment.; Under that thecry, taxpayer-
brought this action fora refund of wore than $5,700,000. 7 ~7=:i = T

-~

. The district court held in favor of the Government, but the United
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States Court of Appeals fér the Second Circuit, in a 2-1 decision, reversed.
The Supreme Court, in a unanimous epinion, affirmed the Second Circuit. The
Court held that vhile an unconditional payment might accrue a 1iability, the
so-called "payment" here involved, having been made under protest, was, in
effect, a mere deposit, 'in the nature of a cash bond for the payment of.

50 much‘ if any, of the contesteg] taxes [a's mighg thereafter be found to
be due.' '

Staff: John B. Jones, Jr., EarryBaxm andDouglas A. Kahn (Ta.x
Divisien) '

Income Tax s for Alimony and Support of Minor Children. Com--
missioner v. Jerry lester, (Supreme Court May 22, 1961). Taxpayer and his
wife entered into a settlement agreement, subsequently “ratified by the -
divorce court, which provided that the wife should have custody of their °
three minor Children and that subject to maximum limitations the taxpayer
would pay specified percentages of his gross incowe in future years for the
support of his_former wife and minor children. The agreement further pro-
vided that 5_7:1 the event that any of the [t-hreg children of the parties
hereto shall marry, becowe emancipated, or die, then the payments herein
specified shall .... be reduced in a sum equal to one-sixth of the payments
which would thereafter othervise accrue”. In deficiency proceedings the
Tax Court upheld the Commissioner's detemina.tion that the agreement fixed
one-half the periodic payments as "payable for the support” of the taxpayer's
minor children under Section 22(k) of the 1939 Code and, therefore, not
deductible by him under Section 23(u). The Court of Appeals reversed,
holding that the agreement did not fixthat amount as a sum paya‘ble for
child support within the mea.ning of the statute. ~' _

'The Supreme Court affirmed on the 'ba.sis that the statute and legis-
-lative history require that such periodic payments be taxable entirely te .
the vife, and deductible by the husband, unless the amounts paya'ble for
child support are "fixed" in the sense or "specifically designated" in the

- agreement. The Court held that a reduction clause, fram vhich the purpose
of the parties to allocate certain amounts for child support may be inferred,

. is not a sufficiently clear epeciﬁcatim to ﬁx the amounts pm‘ble for
that purpose within the meaning of the statute. L

‘Starf: C. Guy Tadlock, llelva M Gra.ney, and llorman H. Holre ‘
(Tax Divismn) e L

. L
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Lien Foreclosure: Rent Owed te 'l‘axpger lgx‘ ' Iea'eee; Court Finds Tax-
payer Assented.to Surrender of Lease and Therefore United States Could Not

-Recover Rent from Lesgee. United States v. Lincoln Mills Co., et al., _
61-1 U.S.T.C. Par. 9421 CCH (DH H.). Pursuant to levy, the lessee of &

)
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manufacturing plant paid its rent to the District Director for application
against withholding taxes owed by the lessor-taxpayer. In a disputed factual
situtation, the Court found that a new tenant had entered the premises and
commenced operations before the expiration of the original lease and that
the lessor-taxpayer assented to the presence of the new lessee. Although
the new lessee did not pay rent for the remainder of the period of the
original lease (three weeks), the Court found that the presence of the new
tenant was substantial evidence of a surrender and acceptance so that the
United States could not recover against the original lessee.

Staff: United States Attorney Maurice F. Bois (D. N.H.), and John F.
Beggan (Tax Division).
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