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NB{ APPOINTEES
The nominations of the following United States Attorneys have been
confirmed by the Senate: : - .

New Jersey - David M. Satz, Jr.

Mr. Satz was born Jamuary 1%, 1926 at New York, New York, is married
and has two children. He attended Harvard University from July 1943 to
May 30, 194k and again from February 1, 19%5 to June 10, 1948 when he re-
ceived his A.B. degree. He attended the University of Pennsylvania Law
School from September 1948 to June 15, 1951 when he received his LL.B.
degree. He was admitted to the Bar of the State of New Jersey in 1952.
He served in the United States Army Air Force from June 13, 194k to -
November 13, 1945 vhen he was honorably discharged as a Corporal. From
May 28, 1951 to March S5, 195k he was a law clerk and attorney in the
firm of Lum, Biunno and Tompkins in Newark. He also taught evening -
classes in business law at Rutgers University from 1953 to'1954. In -
February 1954 he was appointed a Deputy Attorney General of the State of
New Jersey and in March 1958 he was made Assistant Attorney General,
which post he still holds. - o C

Pennsylvania, Middle - Bernard J. Brown

.~ . Mr. Brown was born May 19, 1919 at Carbondsale, Pennsylvania, -is -
married and has five children. He attended Providence College at -
Providence, Rhode Island from September 23, 1940 to January 24, 19k2.
He served in the United States Army from April 9, 1942 to October 31,
1945 when he was honorably discharged as a Second ILieutenant. He entered
Dickinson College at Carlisle, Pennsylvania on October 8, 1945 and re-
ceived his LL.B. degree on September 29, 1947. He was admitted to the
Bar of the District of Columbia and the State of Pennsylvania in 1948.
In 1947-48 he was an associate attorney for James G. McDonough in
‘Scranton and since that time he has been in law partnership with T.Robert
Martin in Carbondale. He also served as City Assessor for Carbondale
from May 17, 1954 to November 19, 1956; Solicitor for the City and Town-
ship of Carbondale since Jamuary 8, 1960; and Special Deputy Attorney
General for the Commonwealth of Pennsylvania since September 7, 1955.

- As of July 2];,"1961, 4the scbre ;m nev appointees 13”: Conﬁrmed- 53;
Nominated - 3. . R S ' v :
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'JOB WELL DORE . © = ..

The Chief Postal Inspector has commended the work of former Assistant
United States Attorney Kevin T. Duffy and Assistant United States Attorggx
Alfred Donati, Jr., Southern District of New York, in a case involving
theft from interstate shipment, in which the tr:la.l lasted three weeks and
resulted in the conviction of seven defendants. The letter stated that
Mr. Duffy kept in close personal touch with the investigation and inter-
rogated approximately one hundred witnesses, most of them before a grand
Jury; that after he resigned he spent considerable time acquainting
Mr. Donati with the facts; that Mr. Donati spent long hours in preparing
the case for trial; that his zeal so impressed defense counsel that it in-
fluenced them in suggesting that their clients plead guilty; that the
orderly manner in which Mr. Donati presented the case brought praise from
the presiding judge; and, that his familiarity with the most intimate de-
tails of the scheme made examination of the witnesses so impressive that
the jury had little to decid.e as to guilt. ‘

: Ass:lstant United States AtwmeLPatﬁck H. Shelledl, Eb.stern Distriet
of Washington, has been commended by the Field Solicitor, Bureau of Recla-
mation, on the vary favorable verdicts he obtained in the recent trials of

- two s%racts of land condemned for the Columbia Basin Project. In one case ‘

the verdict was less than the amount deposited in the registry of the

court, and in the other the verdict was for the exact amount on the deposit,
In expressing his appreciation for the excelleat job done and congratulate
ing Mr. Shelledy on his victories, the Field Solicitor stated the verdicts
will be of considerable help to the Bureau of Reclamation :ln the vast
drainage program which lies ahead on this project.

Assistant United States Attormey David Klingsberg, Southern District
of New York, has been commended by the presiding judge for the excellent
professional services he rendered in a recent trial. The letter stated - __
that because of the many thousands of dispersed accounting entries which
had to be tied together and related to other proof in the case, the prob-
lems of preparation and presentation were not only difficult but a chal-
.lenge to the ability and fortitude of trial counsel; and that ~
Mr. Klingsberg displayed a thorough preparation, and excellent knovledge
;of all the details of this difficult case, and performed his dnties in a
most courteoua N forthright and a:ble manner. - -

L

- The Chief Postal Inspec‘bor has commended United States Attorney Hugh
E. Monteith, Western District of North Carolina, for his work in obtain-
’:Lng convictions of a mumber of defendants in & recent case involving -
violations of the mail fraud and conspiracy statutes. The letter stated
that shortly before the case was to come to trial the postal inspector
Who made the investigation was stricken with a heart attack; 'that, conse-
quently, Mr. Monteith was required to prepare the case for trial without
the assistance he otherwise would have received from the inspector; and .

o a that his expert handling of the case and particularly his study of the
. basic scheme of the fraud resulted in the defendants' entering pleas of

guilty ' s
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Assistant United States Attorney Oscar D. Kennerly, Southern District
of Texas, has been commended by the Special Agent in Charge, Secret Service,
for the unusual cooperation he rendered in a recent counterfeit case. 'The
letter stated that the investigating agents worked almost continuously for
& three-day period, during which time Mr. Kennerly was contacted at his
residence at late hours, as well as at his office, and briefly advised of
the developments of the case; that decisions were needed immediately, and
that Mr. Kennerly responded in every instance rapidly, effectively, and
intelligently, thus greatly aiding the investigation; and, that his ability
to grasp developments in this case from very brief verbal reports, plus his
intelligent decisions, enabled the investigating agents to take decisive
action leading to a speedy and successful conclusion of the case.

The Chief Postal Inspector has commended Assistant United States
Attorney Robert E. DeMascio, Eastern District of Michigan, for his work
in a recent case involving fraudulent promotions in which the defendants

had defrauded the public of millions of dollars over the years. The letter ‘

stated that Mr. DeMascio devoted a great amount of time to the prosecution
during the last two and & half years; that the difficulties encountered
were tremendous; and that his outstanding efforts, fine work, and competent
method of handling this extremely important and difficult case were highly-
- commendable.

Assistant United States Attorney William Hitz, District of Columbia

. has been commended for his work in a recent case involving Contempt of

Congress. The letter stated that at.the trial, Mr. Hitz answered with
great patience, persuasiveness and skill each and every problem posed by
the judge in the oral presentation; that he literally stood on his feet
‘for hours at a time responding to the judge's questions on all phases of
- the case; that his performance could only be described as brilliant; and
that without it the Government would not have won the case.

» The District Director, Internal Revemue Service, has commended
--.Assistant United States Attorney Daniel R. Minnick, Middle District of
Pennsylvania, on his contribution to the successful conclusion of a recent
tax evasion case. The letter stated that Mr. Minnick's work and trial
< Planning, the research and technical knowledge of the participating Tax

- Division attorney, and the forceful arguments put forth in the judge's
chambers resulted in a plea of guilty to one count of the indictment on
the second day of trial. The letter pointed out that the prosecution was
the first tax evasion case to go to trial in that locality; that this fact,
together with the local reputation and prominencé of opposing counsel made
- -the conviction an outstanding accomplishment; and that the outcome will

aid greatly in enforcement efforts to obtain compliance with the tax laws,
rarticularly :ln that area. .

Assistent United States Attorney Joseph J. Marcheso, Eastern District
of New York, has been commended by the Director, FBI for the outstanding
menner in which he handled the prosecution of six defendants in a recent
case. The letter stated that Mr. Marcheso's excellent presentation of the
Government®s case under difficult conditions and the adroitness with which
he overcame the obstacles encountered are indicative of his ability and
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knowledge in legal matters, and expressed warm thanks for his splendid
contribution to the successful conclusion reached in the matter.

United States Attorney M. Hepburn Many and Assistant United States
Attorney Nicholas J. Gagliano, Eastern District of Louisiana, have been
compended by the Chief Postal Inspector for their work in a recent ma:ll
fraud case involving the sale of worthless distributorships.

Mr. Gegliano's aggressive and positive handling of the matter, which vas
assigned to him in August, 1960, resulted in its being brought to trial
in May, 1961. He made the opening statement, examined the witnesses,
and summed up the case for the jury. Mr. Many personally guided the
court proceedings. The letter stated that the brief time required by
the jury to arrive at a decision is indicative of the excellent prepara-
tionsMr.Ma.nya.ndlh-.Gaglianomdeforthetrm .

The Chief Postal Inspector has comnended United States Attorney
F. Russell Millin and Assistant United States Attorney J. Whitfield _
Moody, Western District of Missouri, on their handling of a recent mail -
fraud case, involving a membership and buyers guide scheme, which re-
sulted in substantial sentences being imposed upon all of the defendants.
The letter stated that the prompt and capable manner in which the case
vas handled no doubt prompted the defendants to enter pleas of guilty, i
thus obviating the need for trial; that as a result of the prompt handling
afforded the case only two business firms were victimized; and that this )
feature in itself is, indeed, deserving of praise. ) , o

Assistant United States Attomey Robert S. Atkins, Northern District
of Illinois, has been commended by the Acting District Supervisor, Burean
of Narcotics, for the successful prosecution of a recent case in which -
after trial, one defendant was found guilty on all counts and santenced
to fifteen years, while the other defendant entered a plea of guilty and
received a sentence of seven years. The letter stated that both defendants
were notorious narcotic violators whose convictions will have a marked
effect on narcotic trafficking in the Chicago area; that Mr. Atkins overs
came considerable difficulty when one of the principal Government witnesses
refused to testify; and that it was an extreme pleasu:re to vork with a m
of his ability.

An Agent of the District Internal Revemue office has written to
Assistant United States Attorney Robert E. Scher, Southern District of
New York, stating that the agency is most gratified with the prompt results
of a recent letter and summons sent by Mr. Scher to a delinquent taxpayer.
The offender, who not only appeared with the required completed forms but
completely liquidated his tax 1iability at that time, stated that the
letter had scared him. The Agent observed that perhaps these reactions
mayaier Scher in the handling of future cases of this type.

Assistant United States Attomey Donald L Giacomini , District of
T Colorado, has been commended by the District Supemsor, Bureau of
T E Narcotics » for his work in a number of difficult cases which he handled N
S in an efficient and capable manner. The District Supervisor stated that it
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the Bureau's task was made easier by Mr. Giacomini's detailed pre-trial
preparation of these cases which covered the interviewing of witnesses,
checking the evidence available, and covering all legal aspects that
might arise during the course of the trials.

The Director, FBI, has expressed his appreclation to Assistaent United
States Attorney Fiéderfvk H.Mayer, Eastern District of Missouri, for the
excellent manner in which he handled the prosecution of a recent case.

The Director observed that the interest and attention manifested by
- Mr. Mayer toward the many difficult problems he was able to overcome were
a tribute to his outstanding legal ability.

Assistant United States Attorney Gerald E. Paley, Southern District
of New York, has been commended by the Security Manager of a large steam-
ship line on his handling of a recent case involving theft from Customs
custody and theft from foreign comerce._ The thefts in question were
cormitted by a port watchman employed by the company who illegally bottles
whiskey from one of the piers. The Security Manager stated that, having
attended the pre-trial conferences and the trial, he belleved that in all

. of his experiences as an enforcement officer he had never seen a case
more thoroughly prepared or better presented, and that it was a pleasure
to commend the work of Mr. Paley who had applied himself so diligently
and intelligently to the successful prosecution of the case.

The Chief Postal Inspector has commended the excellent work of
Assistant United States Attorneys Daniel A. Becco and Stuart J.Templeton,
Northern District of Illinois, in a recent mail fraud case in which the
defendant, who is believed to have defrauded his victims of millions of
dollars over the years, was found guilty, fined $3,000, and placed on
one year's probation. The letter stated that Assistants Becco and
Templeton thoroughly prepared the case for trial, and their efficient

. presentation of the evidence provided the court with a clear understa.nd
ing of the scheme
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ARTITRUST DIVISION T -

AssistaxrbAttorneyGenéralIeeIoevinger*'
SHERMAR ACT

Iabor Union Must Terminate Mem'bership of Self Employed Individuals.
United States v. Los Angeles Meat and Provision Drivers Union, Local 606
(5.D. Calif.) The complaint, filed on May 27, 1959, charged detendantr
with a combination and conspiracy to orgafiisze grease peddlers in the de-
fendant Union and to limit the number of peddlers who could engage in the
business; to fix the prices to be paid by peddlers for restaurant grease
and the prices to be charged for restaurant grease sold by peddlers to
processing Plants; from buying restaurant grease from peddlers who are
not members of said Union, and to cause processars to boycott men-Union.
peddlers; to allocate among peddlers the sources from which restaurant .
grease is piirchased, to allocate among processing plants the peddlers -
from vhom they can purchase restaurant grease, and to allocate among pro-
cessing plants the quantities of restaurant grease gathered and sold by
peddiers; to eliminate certain processing plants from business, and to
use strikes and picketing and threats of strikes and picketing to compel
processing plants to adhere to the demands of the oonspirators. ‘

On March 23, 1961, defendants stipulated that they had combined and )
conspiredinunreasonablereatraintafforeigntradeandeommereein o
ye]lawgreeseinviolationafSectionlocrtheShermanAct

The stipulation further reeited that the sole renaining issue was
thgscopeotrelierto'begranted The Government insisted upon a de-
cree terminating the membership of the grease peddlers; defendants urged
that simple injunctiwe relief was sufficient. This one issue was sub-
mitted to the Court on briefs and oral argument. On June 30, 1961,
Judge William Byrne filed an:opinion holding for the Government. A
decree will be submitted to the Court requiring the Union to terminate. -
the membership of all grease peddlers and to refuse membership to all.
grease peddlers in the future, unless they become bona fide employees.

This is the second antitrust case in which a cowrt has ordered a
- labor uniocn to expel self-employed individuals from its membership.
In 1960, Chief Judge Sylvester Ryan, in United States v. Fish Smokers
Trade Council, ruled that membership of seif-employed jobbers in the
on mist also be terminated.

Staff: Georgé B. Haddock and Maxwell M. Blecher.
(Antitrust Division)
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July 11, 1961, a complaint was filed against Suburban Gas alleging three
violations of Section 7 of the Clayton Act by reason of numerous acquisi-
tions made by -Suburban. -It was alleged that Suburban Gas had engaged in a
series of about 59 acquisitions since its organization and that, as a re-
sult of these acquisitions, it has attalned a position of domlinance in
the retail distrivution of liquefied petroleum gas in the States of Wash-
ington, Oregon, and Arizona. : .

The first offense charges a violation of Section 7 by reason of the
acquisition by Suburban of the assets and business of Calor Gas Company
of Fresno, California in May 1960. Tt is alleged that Suburban and
Celor were in direct, active and substantial competition with each other
in the sale of LFG products to industrial consumers located in the States
of Washington and Oregon; that in the State of Oregon, Suburban's and
Calor's sales of LFG products during 1959 to industrial consumers amounted
to 48.3% and 33.9%, respectively, of the total sales of such products
to industrial users in that state; that in the State of Washington they
amounted to 40.9% and 5.1%, respectively, of the total sales to indus<
trial users in that state; and that the effect of the acquisition of
Calor would eliminate actual and potential competition between it and
Suburban and generally lessen competition in the sale of LFG products
t0o industrial users in the States of Washington and Oregon.

The second offense sets forth a series of 8 corporate acquisitions
beginning in October 1954 in which Suburban acquired a total of 45 LFG
plants in Washington and Oregon. The complaint states thet with but
one exception, éach of these locations and Suburban's entire market
position in the States of Vashington and Oregon, is the result of acqui-
sitions; and that in such states in 1959 Suburban and the LPG retailers
acquired by it since Jamuary 1, 1959 sold over 35% of the total LFG
products sold to domestic and industrial users In those states.

The third offense sets forth 6 corporate acquisitions by Suburban in
Arizona beginning in 1953, involving 10 plant locations. .It is stated
that Suburban's ownership of each of the acquired plants and its entire -

- marketing position in the State of Arizona has been the result of ac-

quisitions; and that in 1959, Suburban sold approximately 28.1% of the
total LFG so0ld to domestic and industrial users in Arizona.

The complaint states that Suburban has announced publicly its in-
tention to continue and will continue its past practice of expansion
through additional acquisitions of other sellers of LFG; and that such
acquisitions will substantially lessen competition or tend to create
a monopoly, in Washington, Oregon, Arizona and other states.

The prayer for relief seeks to have Suburban divest itself of all
interest in Calor and establish from the business, properties and assets
of Celor e new corporation which will be sold and vhich will operate
as an independent competitive factor in the Western market.

With respect to the second and third offenses charged, the prayer
for relief asks the Court to order such divestiture as it deems necessary
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to restore effective competition and eliminate the tendency toward -
monopolization on the part of Suburban. An injunction against: future
‘acquisitions, except upon notice to the Depa.rtment and approval of the

Sta.:l’f: James M. McGra.th and Maxwell M Blecher.
(Antitrust Division)
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CIVIL DIVISIORN

‘Assistant Attorney General Williem H. Orrick, Jr. =

TREATIES

Under Article II of Convention of 1881 Between U.S. and Serbia for
Facilitating and Developing Commercial Relations; 22 Stat. gz; Citizens
and Subjects of U.S. and Yugoslavia Are Entitled to Acquire or Succeed

by Testament or Inheritance to Property Located in Other Country, Regard-
less of Residence of Person Asserting Such Right, and Regg%ess of Mone-
tary Controls Existing in Yugoslavia. Kolovrat v. Oregon, 366 U.S. 10T,
In December, 1953, Joe Stoich and Murharem Zekich died intestate in -
Oregon, leaving certain heirs and next-of-kin resident and domiciled in -
Yugoslavia. Acting under Section 111.0T0 of the Oregon Revised Statutes,
the State of Oregon filed petitions in the Circuit Court of Multnomah -
County for the escheat of the estate. Section 111.070, supra, requires

- that reciprocal rights of inheritance exist between the United States and '

Yugoslavia and that citizens of the United State have the unqualified
right to receive payment in the United States of thelir inheritance. The
Circuit Court, holding that the burden of proving the presence of reci-
procity required by the Oregon statute had been met, issued orders denying
the petitions of the State and directed that distribution be made. The
Supreme Court of Oregon reversed. It held (1) that Article II of the
Convention Between the United States and Serbia, For Facilitating and
Developing Commercial Relations, of 1881, 22 Stat. 963, now in force
between the United States and Yugoslavia, does not apply to the estate
of a United States citizen who dies intestate in the United States leav-
ing heirs or mext-of-kin who are Yugoslav subjects residing in Yugoslavia;
and (2) thut, regardless of the adherence of the United States and Yugo-
slavia to the Articles of Agreement of the International Monetary Fund, -
60 Stat. 1401, the foreign exchange controls existing in Yugoslavia as of
the date of the decedents' death prevented petitioners from meeting the
burden of showing the right of an American citizen to receive payment in
money from a Yugoslav estate. The Yugoslav heirs, thereafter, filed a
petition for a writ of certiorar:l. from the Supreme Court of the United
-States. '

On recmest of the Yugoslav Govermnent, the United States entered the
case as amicus curise in support of the petition for certiorari and 1n ‘
support of the contentions of the Yugoslav heirs on t.he merits.

The Suprane Court granted certiorari, and reversed unanjmusly
That Court, in an opinion by Mr. Justice Black, held that the Convention
of 1881 entitled petitioners to inherit personal property located in
Oregon on the same basis as American heirs and next-of-kin and that these
rights have not been extinguished or impaired by the monetary policies of
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Yugoslavia exercised in accordance with subsequent agreements between
that country and the United States as well as the terms of the Articles
of Agreement of the International Monetary Fund.

Staff: Robert E. Powell (Civil Division) e

COURTS OF APPEALS

| ADMINISTRATIVE PROCEDURE ACT .~ ~

Judicial Officer of Post Office Department Can Make Final Agency
Decision Under Section 8 of Administrative Procedure Act, Finding Medical
Claims Fraudulent Upon Uncontradicted Testimony of Single Physician as to

State of Medical Opinion. U.S. Health Club, Inc. v. William Major, (C.A. 3,
June 15, 1 » The Post Office Department instituted proceedings against

the U.5. Health Club, Inc., charging it with conducting a fraudulent enter-
prise through the mails by the sale of two products which it asserted wouldl
prevent heart diseases and hardening of the arteries. The Govermment's only
vitness was a doctor, who testified that the universality of medical epinien
was that the products of appellee would not produce the advertised effects.
The hearing examiner recommended, and the judicial officer ordered, the
issuance of a fraud order pursuant to 39 U.S.C. 259 and T32. Appellee
instituted a proceeding in the district court wherein it asserted: (1)

the Judicial officer who issued the fraud order, under Section 8(a) of

the APA, 5 U.S.C. 1007(a) lacked power to do so because he was not author-
ized to conduct hearings under Sec. T(a) of the APA, 5 U.S.C. 1006(a); and
(2) that the order was not supported by substantial evidence. The district
court held for appellee and granted an injunction against enforcement of

the order. , . : L : :

. ol - N e el we el pecas e R ete ke ecmme e e - e w b e - - - -

- On appeal, the Government asserted that the Postmaster can delegate
the pover to make a final decision under Section 8(a) to a judicial officer,
since his function is different. from conducting hearings and taking evi-
dence. It further contended that there was more than substantial evidence
to support the frand order, and hence, it should not be enjoined. The .
Court of Appeals reversed. It held that the judicial officer did not sit
as a hearing efficer; the Postmaster General, pursuant to Section 1(b) of
Reorganization Plan Fo. 3 of 1949, 63 Stat. 1066, is empowered to delegate
authority to make a final decision under Section 8(a) of the APA, and pur-
suant to such a delegation the judicial officer may make such a decision.
It also held that the fraud order was supported by substantial evidence.

“ | Staff: Howard E. Shapiro (Civil Division) oo
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COURTS OF APPEAL

OOMM)DITI CREDIT OORPORATION CHARTER ACT

Smma.ry Judgment Iggmperly Granted to Buyer of Govermnent Corn
From Converter Where Buyer's Admissions Raised Questions of Good Faith -
and Knowledge.  United States v. United Marketing Ass'n. (C.A. O, June 29,
1961). For several years prior to 1952 the Commodity Credit Corporation -
bhad stored grain with the Burt Grain Company. Early in 1952 it appeared
that Burt Grain Company was in bad financial condition and that it was =
selling Govermment corn as its own. Burt Grain Company was indicted for
this conversion in March, 1952, but its arraignment in June was contin- -
ued upon protestations that subsequent shipments would vindicate it.
Burt Grain Company's defalcations contimued, however, and on September 3,
1952, an injunction forbidding Burt to sell corn to anyone other than CCC
was obtained. Defendant contimued to purchase corn during all this time -
and for nearly a month subsequent to the injunction. Upon the passage of
15 U.S.C. Tik p. which protects secondary converters of CCC grain, who
buy for value in good faith and without kmowledge of any defect in the -
seller's title, defendant moved for summary judgment in the suit previ-
ously brought by the Govermment for conversion of the corn purchased -
from Burt. The district court granted the motion for summary judgment -
despite the fact that it was stipulated that one of defendant's partners
had read the injunction in a newspaper and admitted to investigators -
that he felt he had to contimue to do business with Burt since it owed
the defendant money.

. The Cou:rt of Appeals reversed and remanded for trial on the mer:l.ts :
as to shipments made after the partner read of the injunction. The Court
stated that the admissions of the partner raised serious questions of
credibility and good faith which could not properly be resolved on a
motion for summary judgment; that 15 U.S.C. Tilh p. places the burden on
the buyer to establish his good faith and lack of knowledge; and that
defendant's assertions of good faith and lack of knowledge fell far - “<—- -
short in the face of the admitted facts which vou:l.d indeed support a T
verdict to the contrary T o

Sta.ff w. Harold Bigham (civid Div-ision)

LIMITATION OF LIABILITY ACT

As FGAN Was NotKngwn Prior to Texas City Disaster to Be Inherently
Dangerous, Republic of France, Among Others, Was Entitled to Exoneration -
From All Claims Arising Out of Explosion of Steamship GRANDCAMP Including,
inter alia, Claims Assigned to United States Under Texas City Relief Act
69 Stat, 707-709. Republic of France, et al. v. United States, et al.
(C.A. 5, May 5, 1961). This is a case arising on petition of the Republic
of France and the French Line for exoneration from, or limitetion of lia-

bility with respect to claims filed against it arising out of the explosion -
of the S,S, GRANDCAMP vhile loading Fertilizer Grade Ammonim Nitrate (FGAN),
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S which occurrence was known as the Texas City Disaster of April 16, 1947. .

The proceedings in this case were delayed in order to give precedence to

suits under the Federal Tort Ciaims Act, 28 U.S.C. 6346 and 2674, against

the United States as mamufacturer of FGAN, which suits were ultimately -

decided in favor of the United States. In re Texas City Disaster Liti- -

eation, 197 F 24 TT1 (C.A. 5), affirmed sub nom Dalehite v. United States

346 U.S. 15. In 1955, Congress enacted the Texas City Relief Act, 69

Stat. TO7T-TO9 which provided for payment of uninsured claims in an amount

not to exceed $25,000 per claim. Under that Act, the United States paid

approximately »000,000 to claimants and received assignments of their:

claims totaling approximately $70,000,000. Thereafter, the United States

filed in this proceeding an amended claim for $70,000,000, and a c¢laim

for $350,000 as successor to the Reconstruction Finance Corporation, for

the loss of goods in the disaster. The district court entered an inter-

locutory decree denying the petition for exoneration or limitatiom. ..

The Court of Appeals reversed. It held that, since all of the ¢laims -
for personal injury, death, and property damage resulted from the explosion,
and as, prior to this disaster, FGAN was not known to be dangerous and the
explosion was wholly unprecedented, the Republic of France and the French
Line were exonerated from liability for any claim arising ocut of or conse-
quent upon the explosion of the S.S. GRANDCAMP. In so holding the Court
emphasized that under Texas law, which was applicable, it is necessary to
show that a person of ordinary intelligence and prudence should have ans:- .
ticipated injury to others as a result of his act before his act can be
deemed negligent. Since an explosion of FGAN was unprecedented and that
material had previously been considered safe. The Court, relying chiefly
on the opinion of the Supreme Court in Dalehite, supra, agreed with ap- .
pellants that the incident and resultant injuries were unforeseesble.

- Judge Hutcheson dissented on the grounds: (1) that the findings - .
and conclusions of the district court were supported by the records » (2)
that the majority erred in giving the opinion in Dalehite the effect.of - -
res Judiciata; and (3) that the majority opinion requires that the par- ::
ticular damage be foreseen; while under the Texas law on foreseeability .-
the particular character of deamage does not have to be foreseen, but
merely some damage. o LT Sl

On July 11, 1961, the Govermment's petition for rehearing en banc
was denied. , o :

‘Staff: Carl C. Davis (Civil Division) . .

COURT OF CUSTOMS AND PATENT APPEALS

Reasonsble Public Hotice ~- Use of Statuto Permitti .
"Modification" of Tariff Restrictions Held Adequate to Inform Public of
Tariff Increases, as Well as Decreases, in Spite of Use.in Same Notice .

e of Word Concessions as Pt__u-&fse of Tariff Negotiations. United States v. -
Aris Gloves, Inc., July 7, 1961 (C.A.P.A. (Customs). This case involves i
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the appeal of the United States from an adverse decision of the United -
States Custom Court, First Division, vhich sustained an employer's pro- -
test which had been filed against the Collector's assessment of duty at
35% ad valorem on imported gloves. The basis of the protest lay in the
asserted invalidity of the increase in duty on such gloves. The rate
under Paragraph 1532a of the Tariff Act of 1930 had been 50%. The rate
was decreased to 25% by a provision in the General Agreement on Tariffs
and Trade (GATT). The increase in question was occasioned by negoti- -
ations which took place during the Torquay Protocol of 1951 which raised
the rate to 35%. . ' S

The sole issue in the case was whether the increase effected by the
Torquay Protocol is valid. The Customs Court had determined that it was
invalid on the basis that the notice of imtention to negotiate the Tor-
quay Protocol, which notice is required, by statute to be given, used
the word “concessions” in describing what was to be negotiated. The im-
porter's contention was that the word "concessions” involves duty reduc-
tions, but not duty increases; so that the notice given was inadequate
to constitute reasonable public notice, under Section 4 of the Trade '
Agreements Act of 1934, sufficient to support an increase in duty.

- The Court of Customs and Patent Appeals reversed the Customs Court -
and held the notice adequate to support increases in duty. It found that
the word "concessions"”, while ambiguous, did not preclude the possibility
of increases, although if used alone, it might not have been sufficiently
specific to constitute reasonable notice that increases would be considered.
Reading that word in conjunction with the close paraphrase of statutory
language, recited in the notice, that the tariff hearings would consider
"possible modification of duties and other import restrictions, imposition
of additional import restrictions; or specific continmuance of exist
customs or excise treatment" (see 19 U.S.C. (1958 Ed.) 1351 (a)(1) (#ﬁ,
the Court held that the notice "when read es a whole, is sufficient to
constitute 'reasonable public notice’ to interested parties.”

Staff: - Anthony L. Mondello (Civil Divisfon) - 7 ..c i i e JL0-

DISTRICT COURTS

FEDERAL RESERVE BOARD

Order Dete Capital Ade of Federal Reserve Member Bank,
Finding That Said Bank's Capital Was Inadequate, and According Stated
Period to Increase Its Capital Held Not Final Order. The Continental - -
Bank and Trust v. William McChesney Martin, Jr., et al. (Dist.
Col., June 27, 1 o Plaintiff, a state (Utah) member bank of the -
Federal Reserve System, sought review of an order entered July 18, 1960 °
by the Federal Reserve Board which determined plaintiff's capital re-
quirement, found that plaintiff's capital was inadequate in the amount of
1.5 million and accorded plaintiff six months in which to increase its capi-
tal by the sale of stock. The order was issued as a result of an administrative
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proceeding instituted June 29, 1956 pursuant to 12 U.S.C. 327, initiated .
for the purpose of determining: (a) the adequacy or inadequacy of plain-
tiff's net capital stock and surplus in relation to the character and o
condition of its assets and to its present and prospective deposit lis- -
bilities and its other corporate responsibilities; (b) the net addition-
al amount, if any, of capital funds needed by plaintiff for an-adequate
capital structure, and (c) the reasonable period of time required for .. -
plaintiff to effect any increase of its capital funds which may be found
necessary before being required to surrender its capital stock in the
Federal Reserve Bank at San Francisco and to forfeit all rights and privi-
leges of membership in the Federal Reserve System. Plaintiff instituted
this action seeking to enjoin the administrative-hearing on the ground
that the Board had no statutory authority or jurisdiction over the ade- .
quacy of the capital of a member state bank in the Federal Reserve System.

.. Defendants moved to dismiss the action on the ground that the com- -
tested order was not final as it was not self-executing nor implemented
and on the ground that there was no justiciable controversy as the :
Board's order did not impose any penalty or liability and does not change
plaintiff's existing status as a member of the Federal Reserve System.
Defendants contended that plaintiff's membership in the Federal Reserve
Systeam could not be forfeited until it failed to comply with the Board's
intermediate order of July 18, 1960, a show cause order was issued, and
further hearings keld. Cor -

. - The District Court granted defendants’ motion for lack of Jur:ls- ’)
diction. _ _ . , ' o B o
Staff: Andrew P. Vance (Civil Division)

' GOVERNMENTAL IMMUNITY .

Commodity Credit Corporation (CCC) Claim Be Sued n in Name
of United States; Counterclaims in Such Action Limited by Tucker Act
and Tort Claims Act. U.S. v. Anssae International Corp., (5.D. H.Y.,
June 23, 1961.) Defendant bought surplus beans from CCC for export to

- Brazil. The United States sued alleging that CCC, in a price adjustment,

' erroneously overpaid $9,91%4.03. Defendant ansvered and made three counter-
claims: (1) that CCC's beans were of inferior quality, entitling defend-
ant to $307,359.06 for breach of warranty, (2) that consequent unfavorable
publicity in Brazil damaged defendant $250,000, and (3) CCC blacklisted
defendant, causing damage of $250,000. Defendant moved to dismiss on the
ground that CCC, not the United States, was the proper plaintiff, or, im -
the alternative, to add CCC as a plaintiff. The Court held that the =
United States may sue in its own name on a claim of an incorporated agency.
A motion by the Government to strike all three counterclaims was granted.
The permission to sue CCC granted by 15 U.S.C. Tikb(c) does not authorize
counterclaims in an action by the United States on a CCC claim; they mmust
come within one of the other "consent statutes.” The first counterclaim, '

sounding in contract, did not come within 28 U.S.C. 1346(a)(2) because it
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vas for over $10,000. (There is a conflict of authority as to whether
any counterclaim can be brought under 28 U.8.C. 1346(a)(2); the instant
case was in the Second Circuit, which denieé-all such counterclaims.)
The other two counterclaims were for torts. excluded from the Tort Claims
Act by 28 U.5.C. 2680(h); and the second counterclaim, arising in a
foreign country, was also excluded by 28 U.8.C. 2680(k)

Staff: United States Attorney Robert M. Morgenthau and -

Assistant United States Attorney Robert E. Scher (S.D. N.Y.)
Robert Mandel (Civil Division) :

- o - - cam Gatame e m e te fiemeen
- - - - -
P -
~
1m s o e e s crm e S - - ¥ - . - ey e ot e e
T T T o Y R L e R S T e T R e e T T, o ol ek b a0 e iddm s s i w o m RN




~CIVIL R I:G.nr 8 DI VISION ~ -

Assistant Attorney General Burke Marshall °~

PN

V ; Civil 8 Act of 1 as Amended, United States v. Lucky,
et al, (W.D, Ia.) On July 11, 1, the Department of Justice filed suit
mdertheCivilRi@tsActofl%Luamended,aaainstthereghtmd
voters of Ouachita Parish, Louisiana, various menbers of this c:l.tizem
Council, and the State of Louisiana,

The suit involves racially discriminatory acts and practices by the
defendants directed at Begroes in their efforts to become or remain regis-
tered voters. The complaint charges that in 1956 the Citizems' Council
and the defendant members filed affidavits challenging the registration
status of more than 3,700 FNegroes in the Parish and that over 2,700 of
these Negroes vere subsequently removed from the voter rolls by defendant
registrar. It also charges that defendant registrar has engaged in dis-
criminatory acts in the administration of various phases of the registra-
tion process, including the requirements that applicants for registration
mst identify themgelves to the registrar, that applicants must fill out
application cards without aséistance, and that applicants shall be able ‘
to read and give a reasonable interpretation of any section of the Con- .
stitution.

The suit seeks the reinstatement to the voter rolls of all the Kegroes
vho were unlawfully removed therefrom and an injunction against the Citizens®
Council and the defendant members restraining them from engaging in any such
acts in the future. It also requests the Court to make a finding of a pat-
tern and practice of discriminatior under the provision of Title 6 of the
ﬁvilRightsActorl%Oandaninjunctionagnnsttheregistmandthe
State of Iouisiana. ,

Staff: United States Attorney T. Fitzhmgh Wilson (W.D. la.);
: John Doar, Frank M. Dunbaugh (Civil Rights Division)

Vot °c:lv11 ts Act of 1957 as amended. United States v. Lynd;
United States v. Ramsey (S.D. Miss.) These civil actions filed on July 6,
1961 are the first cases alleging violations of the Civil Rights Act of
1957, as amended, brought in Mississippi. The complaints allege that defen-
dants, theCircuitGourtClerkandReglstrarofFomstandChrkeCombles
a.nd. the State of Mississippl, have engaged in racially discriminatory acts
and practices in conducting registration for voting in both counties.

These acts and practices include the application of different and more

gtringent registration standards to Begro than to vhite applicants and

the fajlure and refusal to afford to Negro applicants the same or equal
opportunity to register to vote as is afforded to vhite applicants. The

complaints allege that a substantial majority of white citizens of voting .

gge are registered, while only a few Negroes are registered in Forrest
County and none in Clarke County. In each complaint the Court is asked
to make a finding that the racially discriminatory acts and practices of s
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the defendants constitute deprivations of the rights secured by 42 U.S.C.
1971(a) and that such deprivations have been pursuant to a pattern and
practice. The Court was also asked to enjoin defendants from continuing

to engage in such acts and practices and to order defendants to place on

the current registration rolls all qualified Negroes who have applied for
registration and who possess qualifications similar to those of vhite persons

already registered. o

United States Attormey Robert E. Hauberg (S.D. Miss.);
- John Doar, D, Robert Owen (Civil Rights Division) = -~
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Assistant Attorney General Her‘bert J. Miller, Ji_'.-"': _
(18 U.8.c.”2113 (a) and 2113 (‘b)) oL

Court Ruling in Prince v. United States; 352 U.S. 324
Interpreted as Holding That Offenses of Unlawful. _Entry and Larceny Do
Not Merge but That Court is Limited to Iugposi 51 :Sentence Re-
gardless of Length. Hardy v. “United States (C.A. 8, .June 30, 1961),.
In its opinion the Eighth Circuit interpreted the decision in Prince
v. United States (1956), 352 U.S. 322, on the vexing problem of sentenc-
ing after conviction for the separate offenses. of unlawful entry with
intent to commit a crime (18 U.8.C. 2113 (a)) andlarcenyfranthebank
of an amount exceeding $100 (18 U.8.C. 2113 (b))

In 1951 defendant and his confederate were-convicted under.an: -
indictment separately charging unlawful entry under-82113:(a) and lar-.
ceny under $2113 (b). Hardy was sentenced to the maximum under each.
count, 20 years and 10 years respectively, the separate:seuntences:to..
run concurrently, After serving 10 years, Hardy mowved :to.vacate.the:
longer sentence, arguing that the Prince case interpreted these:as a:
merger of offenses and he could therefore not separately be: charged .
and sentenced under the entry section. .

The Court held that the Supreme Court in the-Prince .case:did not
intend to consider that the.-offenses became merged but rather decided
merely to 1limit the pyramiding of penalties., In reaching its decision .
the Court of Appeals referred to its prior decisions-in Kitts v. United
States, 243 F. 24 883, and LaDuke v, United States; 253 F..2d 387, which
cases wvere decided shortly after the Prince case., The effect of these:
decisions the Court stated was that the incidents of entering a bank oo
with intent to commit larceny and of engaging in larceny therein are ~— —
violations of two distinct statutory provisions; and.that there:1is:
nothing in the language of these provisions to .suggest that either in--
cident, vhere both are present in a situation, was intended to be de-
privéd of its "identity or status as a basis for making violative.
charges; but that, in respect to the imposing of punishment on.them, .
they are so related in their nature and object that,.under-the -doctrine.
of the Prince case, sentence may be meted out on only one of them, with-
in the choice which the trial court deems appropriate in the: cirmnstances.

‘ The Eighth Circuit observed that similar cases in other cirenits
had universally adopted this iuterpretation of the: Prince doctriue, men-
tioning specifically the Fifth (Uuited States v. Williamson; 255-F,.2d

512, certiorari denied, 358 U.S. 941 and Counts v. United Btates,. 363 F.
2d 603, certiorari demied, 360 U.S. 920), Seventh (United States v.

1/ See: Kitts v. United States (C.A. 8), 243 F. 23 883. o .
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Leather, 271 F. 2d 80), Ninth (Audett v. United States, 265 F. 2d 837,
certiorari denied, 361 U.S. 815) and Tenth (Purdom v. United States,
,2h9 F. 2d 822, certiorari den:.ed, 355 U.8. 913). .. . ... .

ﬂ:his line of cases does not li.mit the prosectrl:ion of multi-count
indictments separately charging under 18 U.8.C. 2113 (a) and (b); and
a jury may return convictions on both separately. Prince v. United
. Btates, supra, only holds that a court imposing sentence is limited to
the single sentence regardless of length, which its discretlion finds
appropriate under the circumstances. . o . A

Staff: United States At‘borney F. E. Van Alstine
- (ND. Iowa). o L e

- ear Gas Gun Held to Be "Firearm" Within !I.'erms of 26 U.8.C. 5848. - -
United States v. Stoy Decker and Robert Matthew Cox (C.A. 6, June 27,
1961). Decker and Cox, officials of Teamster Local #86, Imzisvi]le,
Kentucky, assaulted a truck driver in a bar, firing a tear gas gun in
the driver's face. They were tried and convicted of conspiracy to
possess a firearm required to be registered with the Secretary of the
Treasury and of possession of saild firearm. On appeal, defendants
contended that a tear gas gun is not included in the category “"any other
weapon" as defined in 26 U.8.C. 5848. Further, they contended that even
if it is, they had no knowledge of that fact » therefore could not have
an intent to v:lo]ate the statute. . - S - _ -

Elhe Court of Appeals conceded that :l.f the gun were ca;pa'ble of f:Lr-
ing only tear gas, it would not be within the purview of the statute. -
However, the Cowrt referred to a test firing conducted by federal agents
which demonstrated the gun's ability to fire an ordinary .410 shotgun
shell. Since it could be used to discharge a shot as well as tear gas,
it 158 a firearm within the meaning of the statute. The Court answered
the issue of criminal intent by holding that scienter is not an ele-
ment of the offense. United States v. Wost, 1U8 F. Supp. 202 (D. Ohio,
1957). As long as defendants possessed a weapon which subsequent tests
revealed could be used to discharge a shot, their ignorance of this
‘fact was irrelevant. And they were guilty even though it could not be
ascertained from a visual examination that the weapon fit the definition
contained in 26 U.8.C. 5848. This decision appears to enlarge the

. scope of the Bational Firearms Act te encompass any weapon which can -:
be shown to be cgpable of fitting the definitions of the Act even though
norma].‘l.y not used for such purpose. . . . et N

Stai‘f United States Attorney Williem B. Jones; .. . - o e
_ Assistent United States Attormey Robert Do oo coomi o
Simmons (W.D. ﬁ.). B .
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S ‘Q CJass:Lfied Directo Su‘bscri,ption Scheme. United States v.

ck (N.D. Ill.). On June 21, 1961, a motion for & nev trial was denied!
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by the Cowrt and the defendant, who had been found guilty on 15 counts - O
of a 19 count indictment, was sentenced to two years on each count, with g
the sentence suspended. He was placed on probation for ome yea.r, and a

fine vas 1mposed on each eotmt, plus eosts. -

Onthetr:la.l, 1tuas estabnshedthat derendaxthadcpemtedaacheme
through the mails; by which businessmen were solicited to remit money fer
listing in a Chicago classified directory. The selicitation forms and
enclosures created the impression that they were sent by the telephone
company. Hundreds ef persans were defrauded

mebasisafthejudgesopinieninfindingderenm 5n11tymthe
decision of the Fourth C:chu:lt :I.n Linden v. United States, 254 F. 24 560.

As a result of the conv:lct:lom, several pub].ishe:rs in the Chicago
area, -who have been using deceptive means to solicit subecrtbm, have
accepted the suggestion that they go art ar ‘business .

Staff United S'tates Attorney Janes P. O'Brien, R P
‘Assistant United States Attorneys Daniel A. Becee, Jr. f :
andAl'berb!hnion (H.D. . ). -

fmmsacmmom

United Sbates v. Harold Eugene Kistm Jr. (H.D. Im) m de-. ‘
fendant, who received more than half of the $,000,000 Mrs. Burnice ,
Geiger misapplied from her father's bank in Saeldan, Jowa, pleaded .
guilty on June 2, 1961 to ene count of aiding and abetting and ene -

count of fraudulent stock sales. On June 28, 1961, he received a 5- -

year sentence for the banking violation and a 3-year sentence feor the

SEC violation, which sentences are to run consecutively. Thus ends
oneotthelargestbankcasesintheemmbry. -

Staff  United States Attorney Prancis E. Van Alstine - -o::. st
Qi (H D. Im) ", -__‘ S BRI ,:"::;:--f:

-~ e s et e e .. &

: l?alse Rgggx;t as to Attempted Destructien of A:erft (18 v.s.C..
35) United States v. Bruce Wesley Allen (D. Conn., June 13, 1961).
Upon his plea of not guilty to an information charging him with violation
‘af 18 U.S.C. 35, and waiver of a jury trial, defendant was found guilty
and sentenced to one year suspended after six monmths; prebatien for 2
‘years and a fine of $250 to be paid within six months. The incident
occurred as defendant pointed to a piece of lnggage belonging te a friend
vhile both were standing at an airline ticket counter and asked ". . .
is that the one with the bomb in it?" or stated "that's the ¢ne with
the bomb in it." Conviction of this defendant in spite ef his pretrial
statement that he spoke in jest and the lack of any aggravating factor,
i.e., delay of the plane, or undue alarm of ether passengers, supports
the Government's contention that the word “willfully" in the statute
'means merely the voluntary doing of a conscious act and does not require
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a malevolent purpose. Only this construction reaches the pra.nkster vho
was mtended to be covered S : :

Notice of appea.l has 'beeh filed.
Staff: United States Attorney Harry W. Hultgrem, Jr. ;

‘Special Assistant to United Sta.tes Attorney
- John P Diuguid (D. Conn ) A

CREDIT CARD CASES

Prosecutions. It ha.s come to our attention that seventeen states
now have laws making it a felony to steal, forge or counterfeit credit
cards. A numbexr of the states also have enacted laws which mgke it a
crime to possess a falsely mde credit card. -, St Tl

While weé advise the use of 18 U.S.C. 23111- in cases involving
the unauthorizsddse of credit cards, and 18 U.S.C. 1341 in situations
where there are a large number of transactions and substantial amounts
cherged on the accounts, it is suggested that, where there are isolated
or non-continuing offenses and these are covered by state law, prose-
cution be -left to the local authorities. . _

GRAND JURY

In Ca.mera. Inspection of Grand Jugy Mi.nutes ; h'ial Juge in Second
Circuit Required to Inspect '_IranscriLof Testimony of Government Wit-
ness_Upon Mere Request Without o@g_(o_g Possible Inconsistency.

United States v. Giampa, 290 F. 2d 83 (C.A. 2, . February 3, 1961). In
considering the first cases brought to it under the so-called Jencks
Act, 18 U.S.C. 3500, which governs the production of statements made .- .
to the ‘Government by prosecution witnesses, the Supreme Court. ex,press]y
held that this statute did not cover demands for inspection of grand
jury minutes. Pittsburgh Plate Glass Co. v. United States, 360 U.S.
395 (1959). ‘The Supreme Court ruled that the existing practice which
safe-guarded the secrecy of grand jury proceedings and vwhich finds its -
warrant in Rule 6 (e), F. R. Cr. P., continued to be valid. Under that
practice the burden is on the defense 40 show a particularized need -
vhich would, in the interests of justice, make it incumbent upon a trial
judge to inspect the transcript and possibly to permit the use of such
transcript by the defense. Whether the burden of showing such a "parti-
cularized need" entailed the necessity of showing a likelihood that a . -
prosecution witness had changed the story he told before the grand jury
was a question pointedly left open by the Supreme Court. Pittsbur

Plate Glass Co. v. United States, supra, 360 U.S. at 401. “Since then
the Court of Appeals for the Second Circuit has consistently taken the -
lead :l.n narrowing the burden on the defense to show a "particularized .
need." United States v. McKeever, 271 F. 24 669 (C.A. 2, 1959); United
States v. Zborowski, 271 F. 2d 661 (c A. 2, 1959); United States Voo .. v. .
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Hernandez, 282 F. 24 T1(C.A. 2, 1960). Now the Second Circuit has held
that a particularized need exists per_se vhenever a’ Government witness
testifies who has also testified before a grand jury. The precept of
the Second Circuit is herein set forth for the benefit of United States

Attorneys:

To avoid uncertainty in the future uwpon trials
vherein this problem arises, ‘certain fundamental
principles should be observed. If the Government
calls a witness who has given testimony before a
Grand Jury, itisnmderadutytohavethet:mn—
script of such testimony availlable upon the

'Ifitisthenestabnshedatthet rial that
witness has testified before the Grand Jury
defense counsel requests that the trial cowrt ex- - .. -
- amine the minutes for inconsistencies in testimony =
givenuponthetrialandbetdrethe(}rand:mry - ‘

the trial court should read the minutes and if in-: . -
consistencies be found should make such portions
- of the minntes avaﬂa‘ble to Mme eonnsel btk SN

-~

?-'EE

Inthepast, c]ainshavebeenmdethatineon
sistencies first must be established (the so-called -
proper foundation) before a court examination of _ '
the minutes may be called for. This approach 1s ' .
quiteunrealisticandmlddefeattheverypln'- .
pose of the inspection. How can court or counsel )

»- + :know whether there is inconsistency or not unless o

the mimrbes are fi.rst read? (290 I'. 2a 85)

This position qf the Second 01rcu1t m reitera.ted. in an opinion dezw-
ing a petition for rehearing in United States v. Hernandez, supra at
290 F. 24 86. merevasadj.ffereneeinresultsbetweent}_iﬂm
Hernandez,: the former being affirmed and the latter being reversed.:
_Gﬂvasanon—.juryeaseandthecmwwpealsaakedthetrm
judge to read the tramscript and certify that no inconsistencies uisted.
which ‘would have affected the verdict in the case. This certification .
was affirmed by the qppenatepanelartertheyalsolndreadthetm-"
script. - In Hernandez, a jury case, the Second Circuit deemed this pro- -
cedure inappropriate, ‘declaring that. the trial court's failure to~ 1nspect
the ‘grand jury minutes could not be cured by the appellate court's in- -
spection, "at least in'a Jjury case,” since the possible effect of crogs- -
examination based on the minutes cannot be as fully appraised as it -
might be ‘in a non-jury case. Sineetheerroreouldnotbeenlm.ted,
it cwldnotbedeemedlnmless, andanevtr:lalvas om-dm'ed;g_

i - e e

. It goes vithout saying tha.t the tria.l a.ttorneys ought for other

reasons to be familiar with grand Jury testimony which may have been

given by prosecution witnesses. Certainly where the testimony given .
B at the trial is at variance with the grand jury testimony, the United .
T States 1s under an obligation to make this fact known to the trial -
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judge. While it need not be taken as settled that the Govermment will
acquiesce in the position now established by the Secound Circuit, the
Department urges trial attorneys to be circumspect in the handling of

such issues, If the court is not unwilling to take the time to read grand
Jury testimony, especially where the pertinent passages can be marked out
by the prosecution, the wiser course would be to do so and to make a rec-
ord of it, where a request for 1nspection :I.s ma.de by the defense.

The question of inspect:lon and possi'ble produetion of gra.nd Jury
transcripts presupposes that grand jury testimony was transcribed in
the first place. Rule 6 (d), F. R, Cr. P., permits the presence of a

~ court reporter for this purpose in the otherwise sacrosanct grand jury
room. The Court Reporter’s Act {28 U.S.C. 753 (b)) requires that a ver-
batim record be made of "all proceedings in criminal cases had in open
court” and "such other proceedings *** as may be required by rule or -
order of court ¥¥%," There is nothing in these provisions requiring the
recording and transcription of grand jury testimony. See Federal Rules
of Criminal Procedure, with Notes and Institute Proceedings, New York
University School of Law Institute Proceedings, Vol. VI, p. 180. Local
practice outside of New York, where these cases arose, seems to be not
to have grand jury testimony transcribed as a matter of course., -The
present practices need not be changed as a result of the Second Circuit's
decision., There is precedent for the proposition that failure to have
grand jury testimony transcribed, which deprives a defendant of the pos-
sibility of using such transcription for impeachment purposes, is mot an
infringement of any statutory or comstitutional right of the defendant.
United States v. Labate, et al., 270 F. 24 122, 123-124 (C.A. 3, 1959),
certiorarl denied sub nom. Sussman v. United States, 361 U.S. 900;
United States v. Martel, et al., 17 F.R.D. 326, 328-329 (N.D. mr., 195!;) 3
see Orﬁ.eld, The Federal Grand Jury, 22 r R.D. 3h3, ks2, . .. .
Staff: Former United Sta.tes Attorney 8. Hazard Gillespie, f’f; s
Assistant United States Attorneys Paul J' . Curran
and Dav:ld R. Hyde (s.n. n,x.). e Lt e
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IMMIGRATIORN AND RATURALIZATION SERVICE .}
Commigsioner Joseph M. Swing ‘
DEPORTATION
Validity of Wa.rrant of Deportation - Pa:l.lure tg_s,pecig COunth
of Deportation - Country Wi to Accept Deportee. Teo Cha.i
Tiam v. Kennedy (CiA. D.C., June 22, 1961). This wvas an appeal from a

summary judgment in favor of appellee entered by the District court :I.n
a case questioning the wvalidity of a.ppella.nt's deport-a.tion. -

The Court otAppeaJ.sm facedwithtwproblams '.Ehe f:l.r-tm
whether the warrant of deportation was void (deportability being conceded)
because it did not specify within its own terms the country to vhich the .
appellant was to be deported. The Court had previously answered that in
the negative in Ying v. Kemnedy (C.A. DiC., April 27, 1961; aff. Ying and
Wong v. Rogers, 180 F. Supp. 618. See Bulletin, Vol. 9, No. 10, p. 310),

The second problem was whether there was a gemuine issue of material
fact as to the willingneas of The Netherlands to accept appellant as a
deportee, He had designated that country as the one to which he wished
to be deported, thus exercising the choice given him by 8 U.S.C. 1253(a),
but contended that he would not be permitted to remain in The Retherlands
but would be sent on from there to Singapore from where he embarked to .
the Un:lted States as a crewman aboa.rd a Retherlands® ship. : =

TheCOurtofA;ppealsheldthistobea.lega.lratherthanafactual
issue and found no indication of an agreement between the United States
and The RNetherlands that appellant wvas to be sent on to Singapore. It
cited U.S. ex rel. Tie %S:I._ng Eng. V. nurrr, 165 F. Supp 633 aﬁ"d 266
FP. 24 957; cert. den. 361 U.S. 8h0 . : A ,

"The language of the statute (8 U.8.C. 1253(a))1s cle&r.

It provides simply.for deportation to a country “"willing

to accept” the alien. It does not impose upon our Govern-

ment, as a condition of deportation, an obligation to

assure that once accepted the deportee will be granted

permanent residence or asylum within the accepting country.”

Habeas Corpus; Validity of Warrant of Deportation - Country Not
cified. U.S. ex rel. Yip Cheung Fong v. Esperdy (C.A. 2, July 6,
1961). The relator appealed from the district court's dismissal of his

writ of habeas corpus directed against his deportation to Holland.

In a per curiam opinion the Court of Appeals held that where the
relator concedes the validity of the order for his deportation to Holland
and attacks only the warrant of deportation because it does not specify
the country to which he is to be sent, his point is not well taken; there '

RN
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is no such requirement and no reason for it, the order itself being com-
plete. (Citing: Ying v. Kemnedy, C.A. D.C., April 27, 1961, Bulletin:
Vol. 9, No. 10, p. 310; Kokkosis V. .M 191 F. Supp. 765, Bulletin:
Vol. 9, HOo 6, p. 188.)

Afﬁ.rmed a.nd ‘the stay of d.eporta.tion prev:lously g:ranted was dis-
solved

-Judicial Review of Deportation Proce@gg = Crewman; Due Process.
Pineiro-lopez v. Kennedy (C.A. D.C., June 22, 1961). -Appellant, an alien
crewvman, has been in the United States since January 2Lk, 1956, when he was

~admitted as a crewman for not more than twenty-nine da.ys. In Febnury of
that year he was arrestedand; following an administrative hearing,

found deportable but was g:lven voluntary d.eparture in lieu of d.eporta.tion.

His failure ‘to depart resulted in the issuance of a wa.rra.nt for his
deportation but he sought judicial review to set aside the deportation
order on the ground (inter alia) that his arrest was made with neither
warrant nor probable cause and was invalid. The District Court remanded °
the case to the Service for a determina.t:.on of the factual issues raised
in his.complaint. .

A de novo a.dministrative hea.ring resul‘bed :Ln the same ﬁ.nding of
deportability and again he was given voluntary departure. He filed -
another complaint seeking judicial review which was dismissed and the »_
preliminary injunction dissolved after the court found that any procedural
irregularities had been cured by the de novo hearing, a.nd the other points
ra.ised by him were either irrelevant or Trivolous. R

On appeal the COurt of Appeals sald that a.ppellant asserted at his
first hearing in 1956 (and still does) that his only wish was to leave .
this country; yet; five years and two grants of voluntary departure later,
hé is still here and has asserted no legal right to remain - Since he
failed to sustain his burden of demonstrating lack of due process thc
Court found that the disposition made in the district court was eorrect. -

AfPirmed.
Hsbeas Corpus - Release Pending Determination of Deportability;

Inadmissibility as Alien Because of Conviction While Citizen;. Judicial A
Review of Citizenship Issue During Pendency of Administrative: Proceedings.
Marks v, Esperdy (S.D. N.Y., 61 Civ. 2017, July 6, 1961). :Marks was born
in the United States in 1921, and from Jamuary 1959 to May 1960 he volun=
tarily served in the armed forces of Cuba., BHe came ba.ck to'-.this cwntry
in July 1960 and vas admitted as a citize.n.‘

On Janua.ry 26 1961 deportation proceed:l.ngs were commenced aga.inst
him which resulted in an order on May 31, 1961 for his deportation since
h¢ is an alien (expatria.ted by military service in Cuba without proper
authority - 8 U.S.C. 1481(a)(3), who was excludable at entry (8 U.S.C.
1251(&.)(1)) for lack of a va].id imigra.nt visa and by reason of his prior
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conviction of carnal knowledge and abuse. His appeal from that order is
still pending with the Board of Immgra.tion Appea.‘l.s _

Since he has been detained by the Service withcut bond since January
he petitioned the Court by order to show cause for an order (a) directing
his release from Service custody pursuant to bail or recognizance pending
the determination of his deportability, and, in the event he is determined
to be deportable, pending his deportation, or, in the alternative (b) di-
recting an imediate Judicial hea.ring on the issue of his America.n c:ltizen-
ship. : _ . . .

To Marks' argument that he should be enlarged on ba.il, respondent
countered that Marks has no fixed address, has lived in various hotels
under an alias since returning to the United States, and has a record of -
more than thirty arrests with a dozen or more convictions, including
-escapee, fugitive from justice and violation of parole, and that the
deportation proceedings are being conducted with reasonable dispatch con-
sidering that much of the delay encountered is attributed to postponements
granted at the request of Marks or his counsel. '

The Cowrt found the reasons advanced for the continued retention of
Marks in custody to be fully sustainable in view of his background and the
prevailing circumstances in the case. It also found that, his administra-
tive appeal being still pending, there is no final order of deportation
entered against him and held that a judicial review of the citizenship
issue at this juncture would be premature on the authority of Florentine
v. Landon, 206 F. 24 870, cer‘b. den 31&7 U.S. 927,

By dictum; since consideration of the question of whether his con-
viction while he was a citizen makes him excludable as an alien under
8 U.S.C. 1182(a)(9) is also premature for the same reason, the Court
sald that that statute makes no distinction with respect to excludability
between aliens who were formerly citizens, native-born or naturalized,
and those who were not, citmg Eichenlaub v, Sha,ughnessb 338 U.S. 521, SRR

530. . o R . - T R e ..;’ T R £ A
Petition dismissed and the writ discha.rged.
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INTERNAL SECURITY DIVISIORN ¢

Assistant Attorney General J. Walter Yeagley

"Subversive Activities Control Act of 1950; Commmication -of -Classi-
fied Information by Government Officer or loyee. United States v. -
Irvin C. Scarbeck (Dist. Col.) On July 20, 1961, a grand Jury in the
District of Columbia returned a superseding indictment against Sca.r‘beck
(see U.S. Attorneys Bulletin Fo. 13, Vol. 9, dated June 30, 1961).
indictment contains four counts. Three of the counts ‘charge Scarbeck
with a violation of 50 U.S.C. 783(b) in that he furnished classified
information to representatives of a foreign government, without authori-- -
zation, from Foreign Service Despatches No. 34k, 518 and 444 during the
preriod between Jamuary 1, 1961 and May 30, 1961. The fourth count charges
Scarbeck with a violation of 18 U.5.C. 2071 in that he unlawfully removed
a document from the United States Enbassy :ln Warsw, Poland. S k

. On July 21, 1961, Scarbeck's attorney made a motion for a reduetion '_
in the present bail of $50,000 The Government opposed this motion a.nd
the motion was denied 'by Chief- Judge David A. Pj.ne. Ll ‘ : ;

Staff: Pa.ul c. Vincent (Intema.l Security Division)
* * - *® -
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L8k LANDS DIVISIOR -
. " Assistant Attorney General Ramsey Clark - .3

CONDEMNATTON

Condemnee Held Entitled to Severance Damages for "Loss of Access"”
to Remaining Timberlands Resulting from Construction of Da Dam and Reservoir
by Government; Condemnee Not Entitled to Such De.mages for Increased Fire
Hezard Resulting from Increased Recreational Use of Reservoir Area.
United States v. Pope & Talbot, Inc. (C.A. 9, June 1%, 1961).  Condemnee
owned 31,254 acres of timberland interspersed in checker‘boar’d fashion E
with federal forest service lands in the valley and side hills forming
the basin of the middle fork of the Willamette River. To construct &
dam and reservoir on the middle fork the Government condemmed 1,454 acres
of this land located in 15 tracts on both sides of the river. Prior to .
the building of the dam a road system had been built over both the:. - °""
Government's and the condemmee's lands by the condemnee under a permit =~ ~
from the Government. Where the road passed over condemnee's land, it
had granted an easement to the Government, so that the road was located
entirely either on lands or easements owned by the Govermment.  The
reservoir flooded the lands taken from condemnee and the roadway passing -
over these tracts. Of necessity, new roads had to 'be 'built further up
on the side hills to circle the lake. . :

The trial court instructed the jury that the condemnee was using '
the road as a permittee only and therefore was not entitled to any }
damages because of the closure of the route and cancellation of the .
permit. The trial court instructed, however, that the condemnee was
entitled to severance damages to its remaining lands by virtue of re-
duced accessibility due to the barrier which the lake formed. The Court
of Appeals held that the condemmee was "entitled to severance damage for
loss in market value of its remaining lands due to the use to which the
government has put the land taken."”

The trial court also instructed the Jury that if, by reason of the
taking of the defendant's property the risk of fire has been increased,
it could take that into consideration in determining the depreciation
of defendant’s remaining lands. The Court of Appeals noted that the
district court had proceeded on the "indisputable thesis"™ that the lake
would attract people and that people bring fire. But, said the Court,
it is not the Govermment'’s use of the lands taken from the condemnee
which creates this hazard, but the use which the Government makes of its
own forest lands. Therefore, it was held, there could be no recovery
for this element of depreciation.

A petition for rehearing has been filed on the holding that the
condemee is entitled to severance damages because of the creation of the
lake. It is also belng considered whether to file a petition for a writ
of certiorari in the likely event that the petition for rehearing will

be denied. .

Staff: A. Donald Mileur (Lands Divisionm). | )
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TAX DIVISIORN

_ Assistant Attorney Gemeral Louis F. Oberdorfer .. . ..

o ) CIVIL TAX MATTERS
! o D:Lstrlct Court Decisions

Suit to Enjoin Collection of 100 Per Cent Penalty Dismissed
Heller v. Scanlon (E.D.N.Y., July 7, 1961.) Plaintiff sought to en--
Jjoin the collection of 100 per cent of the penalty assessment claiming
the assessment was a penalty and not a tax, that during the period in-
volved he was not charged with the duties of preparing, signing, or
f£iling any employment tax returns on behalf of the prime taxpayer, Voltar
Electronics, Inc. and that he was not charged with the duties to collect,
account for, and/or pay any withheld or other employees taxes on behalf
of Voltar. Plaintiff also alleged upon information and belief that the
£iling of the tax liens impede and/or prevent him from obtaining and =
holding employment and that they cause irreparable harm by way of damage
to his reputation and would result in his being harassed and 'being re-
quested to pay over any subsequent acquired a.ssets.

In granting defendant's motion to dismiss on the grounds of lack’
of jurisdiction, the Court did not follow the dicta in the case of
Botta v. Scanlon, 283 F. 24 504 (C.A. 2), to the effect that a mere al- .
lega.tion of non-liabilityfor the assessment constitutes sufficient grounds
to obtain a trial on the merits of the assessment in the injunction pro-
ceeding. The Court pointed out that whether the assessment here 1s a
penalty or a tax, Section 7421 of the Internal Revenue Code of 1954 would
still apply; that the allegations as to exceptional circumstances, some
of which were upon information and belief, were in the realm of the con-
Jectural; that there 1s nothing unusual or necessitious in these claims;
and, therefore, they do not constitute special a.nd. extraordina.ry cir-
ctmsta.nces. .

o P o G s g S S 2 o

" The Court further pointed out that since Steele v. United States ,
280 F. 24 89 (C.A. 8), assessments made pursuant to Section 6672 are
divisible and that plaintiff may pay the amount of the penalty appli- -
cable to the withheld taxes of any individual employee, then make a
claim for refund and institute suit for refund. The Court in so stat-
ing in effect held that pla.in:ﬁiff had an adequate remedy a.t law. -

- Staff: United States Attornmey Joseph P. Hoey and
' “Assistant United States Attorney Jon H. Ha.mmer (ED R.Y. )
_ Stanley F. Krysa (Tax Division)

. 1iens: Ls.Bo:fers and Nh'l;.erialmen Held‘@_njitled to Retained Ten Per
Cent of Construction Contract Price and Tax Liens Against Contractor
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Held Prior Claim Against Excess Ba]ance Over Ten Per Cent. Community - .
School District of Eldora v. Employers Mutual Casualty C et al
Gune 2, 1961, N.D. Iowa, 61-2 U.S. T.C. Par. 9%8[). The School Dis-
trict, the property owner, entered into a contract for the furnishing

of materia.ls and labor in connection with comstruction of an auditorium.
The contract followed the standard A.I.A. construction contract and
provided for payment each month to the contractor of 90 per cent of the
work completed and, upon substantial completion of the entire work, pay-
ment of a sum sufficient to increase the total payments to 90 per cent
of the contract price. The contract further provided that final pay-
ment would be due 40 &ays after substantial completion of the work,
provided the work was then fully completed and the contract fully per-
formed. The work had to be accepted by the architect and the contract
provided that "Before issuance of final certificate the contractor.

shall submit evidence satisfactory to the architect that all payrolls,
material bills, and other indebtedness connected with the work have

been paid." In accordance with state law with respect to contracts

for public imprcvements the contractor furnished a performance, labor,
and material bond. Federal tax liens against the contractor arose .
prior to and during the period of the contract. The contractor did not -
Pay all of his la.borers and materialmen. . : oL

price of $53,500. Section 573.12, Code of Iowa, 1958, relating to = .
contracts for public mprovements, requires "that at least ten per cen’r_.
of the contract price will remain unpaid at the date of completion of )
_the contract”, Section 573.13 declares the withheld amount to be a
"fund for the payment of claims for materials furnished and labor per- . -
formed". The Court held that under Iowa law the contractor could have
"no property"” in the retained fund to the extent of $5,350 (ten per

cent of the contract price) citing as authority the state law and among
other decisions: Aquilino v. United States, 363 U.S, 509 and United
States v. Durham Lumber Co., 353 U.S. 522. The Court further held

That The $895.43 in excess of the ten per cent is due the United States
on its tex liens and that the owner has no claim against either the .
ten per cent or the excess. The Court found that the owner had pre-. ..
sented no evidence to show damage because of fallure to complete the
contract, that being public property no liens of the subcontractors or
laborers could attach to the property, that by paying the money into
court the owner waived any requirement that the complete release of all
liens was a conditicn precedent to the owner's 1liability for such bal-
ance. The Court further held that plaintiff was not entitled to attor- .
neys' fees and the owner is free from any liability to any of the '
parties. With respect to the ten per cent and the excess retained bal-
ance the Court stated that "where under state law the unpaid subcon-
tractors of a tax delinquent contractor have a direct claim against the
unpaid balance of the contract price due from the owner, a federal ta.x
lien against the contractor only attaches to the residue balance to
which the contractor would be entitled except for the 1lien." As to the '

The School District withheld $6,245.43 from the gross contract | .

excess over the ten per cent the tax llens were thus held to have
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priority over the claims of the surety as well as over the claims of the
lsborers and materialmen. Decision has not been reached as to appeal.

Staff: United States Attorney F.E. Van Alstine and
Assistant United States Attorney William R. Crary (N.D. Towa);

Paul T. O'Donoghue (Tax Division)
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