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IMPORTANT NOTICE

The attention of all United States Attorneys is directed to the
Transfer Procedure under Rule 20, Federal Rules of Criminal Procedure,
discussed in the Appendix to this issue of the Bulletin, Vol. 9, No. 20,
under Rule 20, : o - L .

"nsw‘APPOImnuﬂms

The nominations of the following United States Attorneys have been
confirmed by the Senate: :

Maine - Alton A. Lessard

Mr. Lessard was born August 2, 1909 at Rumford, Maine, is married’
and has two children. He attended Georgetown University Law School in
Washington, D. C. from September 1926 to November 1932, He was admitted
to the Bar of the State of Maine in 1933. He engaged in the practice of
lav in Lewiston from 1932 to July 21, 1947 when he was appointed United
States Attorney for the District of Maine., He held this post until his
voluntary resignation on August 16, 1953 and then re-entered the practice
of his profession in Lewiston. He also served as Corporation Counsel for
Lewiston in 1933-3%-35; Municipal Judge from 1936 thru 19%0; Judge of the
Probate Court from 19%1 thru 194k4; Mayor of Lewiston in 1945 and 1946;
and State Semator from 1955 thru 1960. . .. . ... . . . ... .

Nevada - John W, Boanner

Mr. Bouner was born on March 29, 1904 at Bortonmport, Donegal County,
Ireland and is a naturalized citizen of the United States. He is married
and has eight children. He was educated in the public schools of Milford,
Utah and read law with several attorneys in Ely and Elko, Neveda., He was
admitted to the Bar of the State of Nevada in 1938. He was a deputy col-
lector for the U.S, Bureau of Internal Revenue from August 23, 1933 to
January 31, 1938. From January 17 to July 18, 1938 he was a field repre-
sentative for the Nevada Employment Security Department and since that
time he has engaged in the private practice of law in Ely and Las Vegas,
Nevada. He also sqrved as District Attormey for White Pine County from

1939 to 1946 and since 1957 has been a Special Assistant Attorney Genmeral
for the Colorado River Commission of the State of Revada,
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Forth Carolina, Middle - Williem H. Murdock

Mr, Murdock was born September 29, 1904 at Durham, North Carolina, is
a widower and has three children. He attended the University of North
Carolina from 1921 to 1923; Duke University in 1923-1924; and t  University
of North Carolina Law School from 1924 to 1927 when he received his LL.B.
degree. He was admitted to the Bar of the State of North Carolina that same
year. From 1927 to 1938 he was Judge of the Recorder's Court in Durhan,
North Carolina and since that time he has been Solicitor of the Superior
Court in Durham with the the exception of the period from August 25, 194l to
January 25, 1946 when he served in the United States Navy.

Forth Carolinma, Western - William Medford

Mr, Medford was born January 29, 1909 at Bryson City, North Carolinas,
is married and has one son. He entéered the University of North Carolina
in 1927 and received his A.B, degree in 1931 and his IL.B. degree in 1933,
He was admitted to the Bar of the State of North Carolina in 1932, He served
in the United States Ravy fram October 5, 1942 to October 27, 1945 when he
was honorably discharged as a Lieutenant. He has engaged in the practice
of law in Waynesville, North Carolina continuously since 1933 with the ex-
ception of his military duty. He also served as a State Senator in the
FNorth Carolina General Assembly in the 1947-51-55-59 sessions, .

Ohio, Northern - Merle M. McCurdy

]

Mr. McCurdy was born July 12, 1912, at Conneaut, Ohio, is married and
has two children. He attended Adelbert College from February, 1944, to
June, 1945, and Western Reserve University School of Law from June, 1945 to
June, 1947, vhen he received his LL.B. degree., He was admitted to the Bar
of the State of Ohio in 1947. He was eugaged in the practice of law in
Cleveland from 1947 to 1952, when he became Assistant County Prosecutor
for Cuyahoga County, Ohio. He served in this position until March, 1960,
vwhen he was chosen to be Attorney in Charge of the Legal Aid Defender's
Office of the Legal Aid Society of Cleveland, T o

Tennessee, Western - Thomas L. Robinson

Mr. Robinson was born June 11, 1906, at Memphis, Tennessee, is married
and has two daughters. He attended Memphis University Law School from 192k-
1926 and Cumberland University Law School from 1928 to June 1929, when he
received his LL.B. degree, He was admitted to the Bar of the State of
Tennessee in 1929. From 1929 to 1961 he was engaged in the practice of law
in Memphis. On July 1, 1961, he was Court appointed as United States At-
torney for the Western District of Tennessee, ¢ S

" West Virgini'a, Southern - Harry G. Camper, Jr. T

A Mr, Camper was born on January 22, 1924, at Kansas City, Missouri,
K is married and has three children. He entered the Kentucky Military
w G Institute at Lyndon, Kentucky on September 13, 1938 and received a
R ’ Scientific Diploma on June 3, 1941, and a Post Graduate Diploma
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on June 2, 1942, He served in the United States Army from April 7, 1943

to December 8, 1946 when he was honorably discharged as a Captain. BHe
attended Centre College at Danville, Kentucky in 1947 and Washington and
Lee University from September 23, 1949 to February 2, 1952 when he received
his LL.B. degree., He was admitted to the Bar of the State of Virginia in
1951 and to that of the State of West Virginia in 1952, From 1952 to 1958
he engaged in the private practice of law in Welch, West Virginia. Om
October 1, 1958 he was appointed Assistant Prosecuting Attorney for McDowell
County, West Virginia and on Novembexr 14, 1958 he was elected Prosecuting
Attorney. '

The names of the following appointees as United States Attorneys have
been submitted tg the Senate: .

Connecticut - Robert C. Zeampano :
Florida, Northern - Clinton L. Ashmore
Oklahoma, Northern - John M, Imel

, As of September 29, the score on new appointees is: Confirmed - 73;
Nominated - 5. . S

MONTHLY TOTALS

Totals in &ll categories of work pending in United States Attorneys'
offices rose during the mounth of July. The following analysis shows the
number of items pending in each category as compared with the totals for
the previous month: ' '

June 30, 1961 July 31, 1961

Triable Criminal 6,724 6,873 4 149

Civil Cases Inc. Civil 14,179 14,495 7 316
Less Tax Lien & Cond. '
Total ... .. .20,903. . . 22,368 = /465
A1l Criminal . 8,319 8,449 7 130
Civil Cases Inc. Civil Tax 17,088 17,383 { 295
& Cond. Less Tax Lien o : _ .-
Criminal Matters . 10,498 , 11,197 7 699
Civil Matters : - 13,240 13,528 f 288
Total Cases & Matters - 49,145 50,557 { 2

Both filings and terminations show an increase over the comparable period
of the previous fiscal year., The pending caseload shows an increase of
1,986 cases, or over seven percent. This is not an auspicious beginning for
the new fiscal year but it is hoped that terminations will dbe stepped up in
the coming months so that the increase will be whittled down, and the case
backlog reduced considerably. The breakdown below shows the pending totals
on the same date in fiscal 1960 and 1961: : Ce L
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Filed . _
Criminal -
Civil

Terminsated
Criminal
Civil .

" Total

Pending

Criminal

Civil .
Total

Total

. July

1960

1,709

- 1,863

1,600
1,46
3,063
7,920
19,657

July

1961

1,819

1,886
3,705
1,732
1,500
3,232

8,4k9

2,11k
29,563

A S T

Increase or Decrease

Numper %

/ 110 A/ 6.4

i - {12

f 133 7 3.7

/ 132 /8.3

T 2.

54 "__12_9"" é 5.5

{ 529 /6.7

- £.1,h57 £ 7.h
71,986 7 1.2

During the month of July, United States Attorneys reported collectious

of $2,416,703. This is $Lk45,872

collected in July of 1960.

» or 15.6 percent less than the $2,862,575

During July $3,299,499 was saved in 84 suits in which the Goveriment
51 of them iavolving $2,335,693

as defendant was sued for $3,791,910.
were closed by compromises amounting to $283,
$894,017 vere closed

$208,625.

k43 and 26 of them involving
by Judgments against the United States smounting:to
The remaining 7 suits involving $562,200 were won by the Govern-

ment, Compared to July 1960, the amount saved incréased by $1,888,832 or
133.9 percent from the $1,410,667 saved in that month.

were:

Ale., H.
Ala., M,
Ala., S.
Alaska CT
Ariz,

Ark,., E. -
Ark., V-._ L.
Calif,, 8. .
~.Colo.

. Conn, .- -

Del. Con
Dist. of Col.
Fla., N.
Fla., S.

Ga., N,

Ga., M,

DISTRICTS IN CURRENT STATUS

Ga., S.
" Idaho

Ill., S.
Ind., n.
lowa, K.
Iowa, S.

"Kan.

Ky., V.

La., B, "

La., W,
Md.

Mass,
Mich., E.
MiCho, wo

CASES

Criminal

Minn,
Miss., K.
Miss., 8.

- Mo., E,

Mo., W,
Mont.
Reb.

‘Nev,

N.H,
N.J.
N.M.

- AH.Y., E,

F.Y., S.
NOY., w'
F.C., E.
N.C., M,

R L T 2

AL AR

.

Ohio, S.

Okla., N.

* Okla., E,
Okla,, W.
) Pa‘ ’ E'

Pa., M.
Pa.' Ho -
P.R.

VB.I. S

§.D.
Tenn., E.
Tenn.,, M.

Tenn., W.

Tex., E.
Tex., S.-

> ATV T AT ' BT T MR S TR SN . VLY

As of July 31, 1961, the districts meeting the standards of currency

Tex., W.
Utah
Va., E.

‘Va., W,

Wash,, E,

‘Wash., V.
W. Va., S.

Wis., E, ~

Wyo.
C.2Z2.
Guan
VCI.
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CAS
Civil
Ala., N. Ind., S. Mo., E. Okla., W. Vto
Ala., M. Iowsa, N. Mo., W. e, Va., E,
Ala., S. - Iowa, S. N.J. Pa.; M. Va., W.
Ariz, Kan, RM." Pa., W, Wash.;, E.
Ark., E. Ky., E. R.Y., K. PR, - - "Wash., W,
Ark,., W, oy W, -N.Y., E. S.C., W. - W, Va., N.
COlO. Lao, V. N.Y..’ V. S.Do . wo -Va.t’ S.
Dis‘b. Of 001. ueo N.CQ., no Tenn., V.' Wiéo, 'Eo
Fla,, K. Md. "N.C., W. - Tex,, N, -Wyo.: -
Ga., S. Mass.” . Ohio, N, Tex., E. © CuZe -
Hawail Mich,., E. Okla., K. Tex., W. Guam -
Idaho Miss., K. Okla., E. fitah v.I.
Ill.,- E. - .0 .« . P - - . . - .. .': -t u.: . ;._ <
MATTERS
Criminal
Ala,., N. Ga., M. Ky., W. N.C., W. Vt. .
Al&.) Mo G’a., s. Lao, ". ohio,-S. Va., E. ‘
Ala., 8. Hawaii Me. Okla., K. Wash., E.
Ariz. Idaho Ma. Okla., E. Wash., W.
Ark., E, In., ¥. Miss., N. Okla., W. W. Va.;. NH.
Calif., K. In., E. Mont. Pa., W. ¥W. Va., S.
Calif., S. Imi., S. Beb. R.I. - Wis., E,
Colo. - Ind., K. Nev. Tenn., W. Wis,, W.
Conn, Iowa, S. R.J. Tex,, 5. Wyo. -
Dist. of Col. Ky., E. N.C., M. - Utah C.2.
Flao’ N. T :
Civil
Ala., N. - Hawaii Mich., B.  K.C., W. Texas, W.
Ala., M. Idaho Mich., W, R.D. ‘ Utah
Ala., S. Im., §. Minn. Ohio, N. Va., E.
Ariz, 1., E. Miss., N. Ohio, S. Va., W.
Ark., E. I11., S. Miss., S, Okla., K. Wash,, E.
Ark., W, Ind., K. Mo., E. Okla., E, - Wash., W.
Califr,, N, Ind., 8. Mont. - ~ Okla., W. W. Va., N,
Calif., S. . Jowa, N. Neb. Pa., E. Wis., E.
Colo. - Iowa, S. Rev, . Pa., W, Wis., W.
Conn. , Kan, N.J. P.R. Wyo.
-« Dist. of Col. - Ky., E. - N.Y., E. R.I. C.2.
Fla., N. La., W. K.Y., S. 8.D. Guam
G’a-’, N. Heo No!o, W. Texas, No voIe .
Ga., M. ‘Md. KR.C., E, Texas, E.
Ga., S. Mass, N.C., M. Texas, S.
L * *
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ADMIHISTRATIMVE DIVISIORN

Administrative Assistant Attorney General S. A. Andretta

LAND COMMISSIOKERS -

" There is misunderstanding in some districts in applying Memo 173 ’
Supplement 13 (increasing per diem in lieu of subsistence to $16) to =
land conmissioners. Land commissioners are not Govermnent employees as
such and do not fall within the provisions of the Government travel regu-
lations. Land commissioners’ fees and expenses are fixed by court order
vhich includes determination of the traveling expenses to be allowed.

United States Attbrneys are reminded that, when submitting Forms 25B
for the employment of land commissioners, they should clearly indicate the
rates and expenses allowed by the court. In those instances where amounts
are not fixed until the conclusion of the services, the Form 25B can show
the customary rates allowed by the court 80 that an estimated amount can
be obligated. . .

PRINTING OR REPRODUCTION OF SPECIAL FORMS |
Recent requisitions for printing of special for;s have not been sub- .
mitted on the proper requisition form. All requests for printing of special .
forms should be submitted on Form DJ-3 (Rev. 2-10-60) in accordance with A
instructions on Pages 86 and 86a, Title 8, United States Attormeys Manual.

Submission of requisition Form DJ-20 is unnecessary for special forms; the
DJ-3 requisition is sufficient. .

You are also reminded of the requirement in Bulletin No. 7, Page 188
of March 25, 1960 that forms identification should have been included on
all locally mimeographed forms by December 31, 1960.

' MEMOS AND ORDERS

The following lﬁsmofanda and Orders applicable to United States Attorneys
Offices have been issued since the 1ist. published. in Bulletin No. 18 Vol. 9,
dated September 8, 1961:

ORDER DATED  DISTRIBUTION * . SUBJECT

249-61 9-1-61 U.S. Attys & Marshals - Amepdment of Order No. 175-
' - 59, as amended, to provide
for the transfer of the
Office of Alien Property
- %o the Civil Division

MEMO DATED DISTRIBUTION '~ SUBJECT

300 9-11-61 U.S. Attys ‘Consolidation of Gemeral
: - Litigation, Government
Claims, and Veterans Affairs . ..
and Insurance Sections of
» » » the Civil Division
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ANTITRUST DIVISION B

Assistant Attorn:ey Genera.l Iaee Ioevinger

CIATJDK A(,‘l' SHERJAN ACT

wlaint Filed Against 0il %es To Block Merge_r.' United
States v. Standard 0il Company {Indiana), et al. (N.D. Calif.) Om -
September 19, 1961, a complaint was filed in San Francisco, California,
t0 block the proposed sale of the Honolulu 0il Corporation to Tideﬁa’ter
0il Company and Pan American Petroleum Corporation. In addition to - '
Honolulu, Tidewater and Pan American, Standaxd 0il Company (Indiana) and B
Getty 0il Company were also named as defendants. The complaint cha.rgea
that the acquisition of Homolulu by Tidewater, part of the Getty inter-
ests, and Pan American, a wholly-owned subsidiary of Standard, would vio-
late Section T of the Clayton Act; and that agreements between Tidewater
and Pan American, between Homolulu and Tidevater, and between Honolulu
and Pan Auerican viola,te Section 1 of the Shennan Act. -

The complaint alleges that Getty, incluﬂ.ing Tidewster, a.nd Sta.ndard,
including Pan American, are two of the largest integrated petrolewm com-
panies in the United States, and that Honolulu is the third largest do-
mestic non-»inte@ated producer of érude oil. :

Amongthe effects J.isted'bythecmplaintas flowingfromthe C]ayton‘
and Sherman Act violations are: (1) the elimination of competition be- -
tween Honolulu and Tidewater and between Honolulu and Standard in the o
production and sale of crude oil, natural gas and natural gas liquids; (2) -
the elimination of Honolulu as & substantial independent source of supply
for refiner-competitors of Tidewater and Standard; and (3) an incresse in
concentration in or control by the major integrated petroleum compenies of
the production angd sa.le of cmde oil, m.tur&l ga.s a.nd natural gas liquids ‘
intheUni‘bedStates ‘ o T e

. The complaint has asked tlm:b inJunctive relief be gra.nted against the“
proposed acquisition.

Staff: ‘' Lyle L. Jones, Marquis L. Smith Rodney 0. Thorson, Da.vid x., «'
~ Helincoff a.nd Seymour Farber (Antitrust Division)

' - » Case. Filed., United States & TVA v, Ohio Brass Com_et__.
(E.D. Pa.) On September 22, 1961, a civil damsge suit was filed against -
nine mamufacturers of insu]at«ors., ‘The camplaint is based on the indict-
ment returned in Philadelphia, Pennsylvania on February 17, 1960, charging
the same defendants with engaging in a contimiing conspiracy to fix prices
on insulators and to submit the prices as agreed upon to public organiza-’

tions, including Féderal organizations. ' On December 8, 1960, the defend-

"ants named in the indictment entered pleas of nolo contendere

CiV g e
P
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The complaint seeks to recover damages based upon Federal Govermment .
and TVA purchases of insulators at prices which were alleged to be non- L
competitive and higher than would have prevailed in absence of the alleged
conspiracy. Due to the incompleteness of the Department's study of purchase
date and price patterms, the amount of damages is mt specified.

The complaint is in ﬁve cmmtso The first count seeks treble damages
for TVA, under Section 4 of the Clayton Act. The second count seeks double
damages for other Govermment purchases, under the False Claims Act. Count
IIT is alternative to Count II and seeks single damages under Section LA-
of the Clayton Act. Counts IV and V are alternative to Count I and seek,
respectively, double dane.ges under ‘the Falseé Claims Act or single damages
under Section 4A of the Clayban Act, for the benefit of TVA.

Staff: Fred D. Tumage, Ho Robert Halper; Donald G. lalthis, J'ohn J.

Hughes; Lewis Markus, Floyd Holmes and Charles Helppie.
(Antitmst Dimion)

SHER‘!AN ACT

Opinion Dismis_i_nLndividzml Defendants Indicted Under Section 3.
United States v. A. P. Woodson Company, et al.: (D. D.C.) On September 21,

1%1 Judge Charles F. Mclaughlin filed three memorandum opinions diaposing .

of three out of six pending motions in this case. The Court denied de-

fendants® request for a Bill.of Particulars on the basis of the decision _ 5
in United States v. Ford Motor Co., 2k F.R.D. 65 (D. D.C. 1959). The Court e
observed that this was a relatively small case and that the particulars '
sought by defenﬂa.nts called for disclosure of evidentiary mtter

The Court denied dei’endants' motions to dismiss the 1ndictaent for
failure to state essential facts on the basis of decisions argued by the
Govermment orally and 'by brief. The Court was of the opinion that the -
indictment contained the essential élements of time; place, and the man- -
ner and means of effeeting the object of the conspiracy, and that the
requirements of Rule 7(c) r, n., Crim. P. had been satisfied.

The Court disnissed the indictment as to the individnal defendants
Relson Woodson, Joseph H:L'I.l, Warren S. Gruber, Joseph H. Deckman, Jack A.
Richardson and John Cissel on the grounds that they were improperly indicted
under Section 3 of the Sherman Act and should have been indicted under
Section 1k of the Clayton Act. In Adsmissing the defendants, the Court
followed Judge Smith's recent decision in the National Dairies case as the
best authority on the subject and rejected the Govermment's contentions
that, notwithstanding an adverse decision on the merits, defendants had
suffered no prejudice. The Court .went on to say that having determined that
Section 1k of the Clayhon Act governed the indictment of corporate agents,
the indictment in its present form was bad by reason of duplicity. In
reaching his decision on the merits, the Court found that both the legis-
lative history of the Sherman Act and of the Clayton Act reflected doubt
and uncertainty concerning the indictment of corporate agents and that
Congress enacted Section lll- of the Clayton Act as the measure of individual
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guilt of corporate agents. In addition, the Court went on to say that a
review of the legislative history was unnecessary for the reason that the
purpose of Section 14 of the Clayton Act was clear on 11:5 face.

The motion by defendant Deckman, scheduled for hearing on Fr:lday,
September 22, 1961, to dismiss by reason of immnity accruing in the
course of his testimony before the grand Jury, became moot on the 'ba.sis
of the Court's decision. :

_ Defendants' discovery motion under Rules 16 and 17(c) F. R. Crim. P.
vill not be heard by reason that the Govermment will voluntarily submit

those documents not obtained by process as a basis for stipulation. Docu-
. ments obtained by process will be made available to the defenda.nts upon
‘ent.ry of an a.ppropriate order by the Court.

Sta.ff. Wilford L. Whitley, Jr., Sidney Harris, Bruce L. Hontgomsry,
M:lchael Miller and Ernest T. Hays. (Antitmst Division) .

.
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CIVIL DIVISIOR

Assistant Attorney General William H. Orrick, Jr.

COURTS OF APPEALS

'FEDERAL EMPLOYEES COMPENSATION ACT

‘United States Not Required to Contribute to Payment of Tort Claim to
Government loyee in Division of es Resulting from Mutual Feult
Collision at Sea Between Government and Private Vessels Where Government
Has Paid Employee Under Federal Employees Compensation Act. United States
v. Weyerhaeuser Steamship Co. (C.A. 9, August 30, 1961). A dredge belong-

xS lae

ing to the United States collided with a ILiberty ship belonging to Weyerhaeuser
off the coast of Oregon. There was serious property damage, but the only per-
sonal injury was sustained by an employee of the Government aboard the dredge.

The Government paid the employee $329.01 as compensation under the Federal

Employees Compensation Act, 5 U.8.C. 751, et seq. Weyerhaeuser settled the

employee's tort suit for $16,000. In the cross-libels filed as a result of
the collision, the United States and Weyerhaeuser were found to be mtually
at feult. The district court upheld Weyerhaeuser's contention that, not-

withstanding the exclusive liability provision of the FECA, 5 U.8.C. 757(b),

the United States must reimburse Weyerhaeuser for one-half the $16 ,000 paid

to the Government employee, such division of damages being customary in mutual

at fault collisions.

)

The Court of Appeals reversed. While agreeing that » however it decided

the case, violence would be done to either the ancient admiralty rule of
divided damages or the exclusive liability provision of the FECA, the Court
thought the latter should prevail. The Court pointed out that the Govern-
ment surrendered absolute immunity from liability to its employees when the

FECA vas enacted, and that the usual division of damages rule in mutual fault
collisions could not be applied had there been no such surrender. Therefore
the Court refused to read into the FECA a surrender of immnity from liability

to third parties which the Act clearly does not contemplate. The Court

further distinguished the Harter Act (46 U.8.C. 192) line of cases which hold

that a carrying vessel must share the damages paid to cargo interests by a

~non-carrying vessel with which it collides even though the cargo interests

could not hold the carrying vessel liable directly. The Court said that the

Harter Act did not affect the liability of one vessel to the other, but the
FECA excludes liability of the United States for injuries to its employee,
to anyone other than the employee. .

 Staff: Assistant Attorney General William H. Orrick, Jr.;
W. Harold Bigham (Civil Division) :

LONGSHOREMEN 'S HARBOR WORKERS' COMPENSATION ACT

Unsuccessful Suit Under Jones Act Held Not to Bar Subsequent Action

Under ILongshoremen and Harbor Workers' Compensation Act. Willie J. Teichmap

‘and C. D. Calbeck v. Loffland Brothers Compeny, et al. (August 16, 1961,

- pE
. R |

T ST T T T
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C.A. 5). Teichman was employed by Loffland Brothers as a "floorman" oil
.driller in the Gulf of Mexico. It was necessary for him to board a tugboat
to get from shore to the drilling rig. When he jumped from the tug to &
supply ship moored to the drilling rig, he felt severe back pains. He conm-
plained of these pains several hours later, and it was determined that he -
should be returned to shore. Accordingly, he was placed in a heavy metal
basket attached to & crane and moved back to the tug. The basket struck

" the tug with considerable force and Teichman suffered serious back injuries
disabling him for over three years. Teichman filed & claim under the
Iongshoremen's Act, 33 U.S5.C. 901, et seq., and gave notice of election to
recover deamages against a third person pursuant to 33 U.8.C. 933. He then

" filed a suit against the employer under the Jones Act, 46 U.S5.C. 688, and
against the owner of the two vessels, alleging unseaworthiness and negligence,
and injury from the first (jumping) incident. The case was submitted to a
jury which found, on a speciasl verdict, that he received no injury from this
incident. o o . ' ’ a
The Deputy Commissioner then held a hearing on Teichman's claim for

benefits under the Longshoremen's Act. He concluded that Teichman was in-
jured as a result of the second (basket-lowering) incident and based the
awvard on those grounds. Loffland Brothers appealed to the district court
vwhich found that the Deputy Commissioner's findings were supported by sub-
stantial evidence, but held that Teichman was barred from receiving compensa-
tion because of his civil action under the Jones Act, since he could not

take the inconsistent position that he was a seaman under the Jones Act but . .
not a seaman under the Longshoremen's Act. : - '

The Court of Appeals reversed the district court's decision. It found
that the claim for compensation under the Longshoremen's Act is not barred
by an unsuccessful action in a Jones Act case. The Court relied upon pre-
cedents which bave permitted awards of compensation under the Longshoremen's
Act despite prior (and inconsistent) receipt of benmefits under State com-
pensation acts. The Court also pointed out that in 33 U.S.C. 933(£) Congress
provided that if an employee elected to recover damages against a third .
person and recovered less than that to which he would have been entitled under
the Longshoremen's Act, the employer must pay the difference. The Court further
found no velidity to the defense of estoppel by Jjudgment, since Teichman's
first suit concerned only the first incident, and his award under the Long-
shoremen's Act was based on the second incident.

Staff: David L. Rose (Civil Division)

FOREIGN COURTS

SOVEREIGN IMMUNITY

Members of Visit Forces Immune from Local Jurisdiction for Official
Duty Acts. GEMA (Gesellschaft fur musikalische Auffuhrungs-und mechanische -
Vervielfalt srechte) v. Kale, et al. (Court of Appeals, Frankfurt, Germany,
November 3, 1%37. GEMA (a German "Society for Musical Production and
Mechanical Reproduction Rights") filed suit on behalf of ASCAP (American
Society of Composers, Authors and Publishers), BMI (Broadcast Music, Inc.)
and BIEM (Bureau International de 1'Edition Mecanique) against the Armed Forces
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Network (AFN), naming as defendants individuals connected with the operation
of AFN. The complaint alleged that AFN broadcast copyrighted music administered
by GEMA; that such broadcasts were unlicensed; that plaintiff has the exclusive
right to authorize broadcasts of such music; and that therefore AFR is liable

to GEMA for the licensing fees. GEMA sought $62,500 in damsges, or alternative
relief in the form of an injunctive against future broadcasts, or a declaratory
judgment that broadcasts of the musical repertory of GEMA are subject to licens-
ing. The Government moved to d&ismiss for lack of junsdlctlon. The landgericht
dismissed the suit against the individual defendants on the ground that they -
could not be held individually responsible for their acts in the performance of
official duty. The Court also dismissed the suit against AFN, considering
itself incompetent by reason of sovereign immmnity. The Oberlandesgericht :
(Court of Appeals) affirmed, holding that claims arising out of official duties
may not be asserted against individual members of the Forces. The Court recog-
nized as a general principle the immnity of visiting forces from local juris-
diction. However, under the Finance Convention (T.I.A.S. 3425, 6 U.S.T. 4377,
May 5, 1955) » claims arising out of acts or omissions of members of the Forces
may be asserted administratively and even Judicially against the Federal
Republic and, under the express terms of the Convention, this remedy is ex-
clusive. Thus the Convention affords relief otherwise unavailable and, as

the court concluded, the Federal Repub]ic of Germa.ny was the only proper

party defendant.

* Opinion received recently. ) o '

Staft

Geo. S. Leonard and Joan T. Berry (Civil Division),
Gerhard Weisner (Frankfurt, Germany) :

[ . [ e e s e e e et - T e ey 7 - v




P AP VI SIE-) P ILE NP SN IVORINUUR- D SIC PR NP NP CU PSR —— U SU DALV S UUNPUENEUR A AP P BTSSR S

595

CRIMIRKAL DIVISION

: Assistant Attorney General Herbert J. MiJ.ler, J‘r.

- IMPORTANT EOTICE

Judicial Review of rtation and Exclusion Orders.

- 8. 2237, . 8Tth Congress, makes substantial changes in the procednres '
relative to judicial review of deportation and ‘exclusion orders s including

actionse presertly pending. The Department is studying the law, and it is
expected that instructions will shortly be issued with regard thereto.

‘United States Attorneys are requested to check the next two or three issues

of the Bulletin for those instruetionso

POULTRY mowcmimspscrxon. ACT CASES

Referral Procedures; Department of Agriculture. It has been agreed
with the Department of Agriculture that; effective immediately, criminal
cases under the Poultry Products Imspection Act (21 U.S.C. hSl-ll69, particu
larly Sections 458-U461) will be referred directly from the Department of
Agriculture to the appropriate United States Attorneys. Thies new procedure
will accelerate the preparation and prosecution of these cases. The effec-
tiveness of prosecution, both with respect to the offender specifically and
the trade gererally, is believed to be greatly enhanced by prompt action.
The new referral procedure should contribute toward prompiness. '

The Department of Agriculture is autborized under the agreement to sub-
mit to the Criminal Division any cases under the Act concerning which it may
desire initial exemimation and review by the Criminal Division. Such cases
may include those which involve nmrel or difficult questions of la.w or un-
usual facts or circ\msta.nces. oo

The Department of Agriculture will furnish to the Crimina.l Division
copies of its initial referral letters and of all subsequent correspondence
with the United States Attorneys in these cases, and it is requested that
copies of all correspondence from United States Attorneys to the Department
of Agriculture be furnished to the Crimival Division. The Division will
follow developments in the cases and will continue to exercise its super- -
visory jurisdiction. The new procedure does not mean that there has been
any change in emphasis or attitude toward these cases. They are deemed an
important part of the a&ninistra.tion a.nﬂ eni’orcanent of the Deyartaent of
Agriculture 8 over-all program :

Althcugh the Department of Agriculture vill bring to the a.ttention of
the Criminal Division any Poultry Products Inspection Act cases which are ~
deemed urmsually important or which may involve umisual issues or problems,
it is nevertheless requested that the United States Attorneys also bear in
mind the need for keeping the Criminal Division informed of major criminal
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matters and of important questions or developments in criminal cases
pending in their offices. The United States Attorneys should, of course,
feel free to request advice and assistance from the Criminal Division on
any problem vhich may arise. Any questions concerning the sufficiency or
form of criminal informations or indictments, or matters involving the
Federal Rules of Criminal Procedure, should be called to the attention of
the Criminal Division. ' '

Cases under the Poultry Products Inspection Act will contimue to be
handled in conformity with existing policies and procedures applicable to
other criminal cases under the supervisory jurisdiction of the Criminal
Division, as set out in published instructioms, particularly the United
States Attorneys Mamual. '

OBSCENTTY

Standard Applicable to Private Letters. United States v. Forest
James Ackerman iC.A. 9). 1In an opinion of August 18, 1961, the Court of
Appeals rejected appellant's argument that the Roth test was not intended
for cases of non-commercial private correspondence between adults and that
the test to be applied to such correspondence is whether the material was

an appeal to the prurient interest of the particular addressee, who is the ‘

only person likely to view its contents.

The Court, while acknowledging that the principal object of the stat- )
ute was to prevent the commercial exploitation of psychosexual tension, o
stated that the statute contains no limitation and is entitled to the pre-
sumption that Congress either had other, broader social objectives in mind
or considered that the attaimment of its main objective would be unreason-
ably frustrated by any limitation, such as the exclusion of non-commercial
private letters. That the statute includes private correspondence is also
clear from its history. The original statute was amended on September 26,
1888 to include letters, after the Supreme Court in United States v. Chase,
135 U.S. 255 (1880), had held that they were excluded. The amendment of
June 28, 1955, which substituted the general languasge "article, matter,
thing, device or substance" for the previous specification of "letters”
and other items, was intended, not to narrow, but to broaden the scope of
the statute to include all matter. (Court's emphasis.)

Recognizing that the potential harm to public dignity and morals is
less in the case of the private letter than in the case of the commercial
book or pamphlet, the Court emphasized that gravity of harm has been re-
Jected as a test in obscenity cases under the theory that obscenity is so
anti-gsocial and devoid of any social value as to be outside of the pro-
tection of the First Amendment. The Court observed that to qualify the
Roth standard as appellant suggests would permit the mailing of private
letters by "crackpots or perverts whose convictions would be made to
depend, not upon any general standard of obscenity, but upon the reactions
o and views of the particular addressees.” Some writers of such letters
S would escape conviction while others would not, depending on whether the
Ty particular reader of the letter "reacts with prurient interest, or instead

ot e e e - - N ap 2 s e A X e s A
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vith disgust or resentment.” On the other hand, serious writers of -
letters which might be susceptible to misconstruction by their recipi-
ents, would be exposed to prosecution, depending upon the reaction of
the addressee.

This opinion by the Court of Appea].s is rega.rded as signif:l.cant_, v
because of its soundness and practicality in the administration of the
crimingl law in obscenity cases. The case itself is one involving an: ..
aggravated fact-situation. _ e ‘ N

Staff: Pormer United States Attormey Laughlin E. Waters;
Assistant United States Attorney Edward M. Medvene

(s.n. Calif.).
 BANK ROBEERY - |
 Offenses Under Subsections (a) and (b) of 18 U.S.C. 211 Be
Charged Information. In McGehee v. United States (C.A. 10), .
F. 24 decided September 2, 1961), the Court of Appeals in a

per cu.riam opinion upheld the decision of the district court denying o
relief under 28 U.S5.C. 2255 to defendant who had brought a motion under
that statute. He had been charged with violating subsections (a), (b)
and () of Section 2113 of Title 18, United States Code, and had waived
indictment in open court. Su'bsequently he pleaded guilty to subsections
(a) and (b) and the remaining charge was dismissed. He then brought this
action grounding hie claim on the argument that since Section 2113(e) -
carries a possible death penalty, all accusations under every part of the
statute mst be initiated by indictment (see Rule 7(a) F.R. Cr. P.), and

the information to which he had pleaded guilty was an unconstitutional
deprivation of due process ’ violative of the Fifth Amendment T

The Court observed that it had recently decided tha.t Section 2113
was an aggregation of separate offemses, each subject to prosecution
information unless containing the elements set forth in Section 2113(
Young v. United States (C.A. 10) decided 1961). They here
affirmed the trial court's holding that since defendant was not cha.rged
under subsection (e), he was not denied due process by ecution under
the infomtion after his waiver (Rule T(b) F.R. c:-. P. IR
Staff: United States Attorney BEdwin Iangle'y' ’

Assistant United States Attorney Harry G. Fender
(E.D. om ).
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CIVIL RIGHTS DIVISIORN

Assistant Attorney General Burke Marshall

- Destruction of Motor Vehicle Engaged in Interstate Cmnmerce, Alabama .
United States v. William O. Chappell, et al. (N.D. Ala. On August 31,
1961, the Federal Grand Jury at Birmingham, Alabama, returned a true bill
of indictment against nine residents of Anniston, Alsbama, and vicinity,
charging them with the violation of two federal statutes as a result of a

bus burning at Anniston on May 1h 1961.

The bus involved was one belonging to the Greyhmmd Corporat.:lon, en-
route from Atlanta, Georgia, to Birmingham, Alabama, and carrying, among
other passengers, a group of individuals traveling through southern states
testing segregation practices in interstate bus transportation and facili-
ties. When the bus arrived at Anniston, Alabama, it was met by a crowd of
persons, among whom were the defendants. Its windows were broken and its
tires were slashed. The crowd followed the bus as it left Anniston and,
after the bus was forced to stop because of flat tires, further damage was
inflicted upon it with the result that it was ccmplete]y destroyed 'by fire.
Ho one was seriously injured.

The indictment, in two counts, charged all nine defendants v:lth con~- -
spiracy under 18 U.S.C. 371 to commit an offense against the United States,
namely, to damage and destroy a motor vehicle engaged in interstate com-
merce in violation of 18 U.S.C. 33. The other count charged the nine
defendants with the substantive offense under 18 U.S.C. 33.

Trials are set for the week of Octo‘ber 30, 1961.

Staff: United States Attorney Macon L. Weaver (N. n. Als, ),
John Doar (civid Rights Division).

Vot:l._ng and Elections; Civil Rights Act of 1957, Igjunctive Proceedggg_
to Restrain State from Prosecut HNe Active in Vot Movement. United
States v. John Q. Wood, Registrar of Voters, et al. z S.D. Miss.). -On .
September 20, 1%&, the Department of Justice filed a suit under 42 U.S. C.
1971(v), (c) against four Walthall County, Mississippi, public officials.
Named as defendants were John Q. Wood, the registrar of voters; ‘Breed 0.
Mounger, the Tylertown City Attorney; County Sheriff Edd Craft; and Michael
Carr, attorney for the State Judic:lal district vhich includ.es Walthall
County. .

The Govermment's camplaint charges that, on September T, 1961, the de-

fendant Wood struck a Negro, John Hardy, with a gun, for the purpose of
interfering with the right of Walthall County Negroes to register to vote.
The complaint charged further that the proposed State criminal prosecution
of Hardy for disturbing the peace was a part of the organized effort to
deter voting by Negroes. The Government asked that the trisl of Hardy be
enjoined and that the defendants be ordered to cease all acts and practices
designed to interfere with the right of Negroes to register to vote.




U ez Tl A A T T T T

599

On September 21, the United States District Court (per Judge W. n.
Cox) denied the Govermment's application for a temporary restraining -
order against the State criminal tr:la.l of Hardy, scheduled for Septem-
ber 22.

The Govermment applied imediately to Judge Rives of the Court of
Appeels (C.A. 5) for an order to stay the effect of the d.:lstrict court'
denial of the Govermment's application.

Mississippi's representatives a.greed. to postpone the tr:lal anﬁ the
Court of Appeals has set October 3 as the date for a hearing on the issue
of whether it should order postponement of Hardy's trial pending a hea.r:l.ng
on the Govermnent's motion for a preliminary injunction.

Staff: Jaohn Doar, David R. 0ven a.nd Pa.ul A. Renne (Civil Rights
Division)
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IMMIGRATIONK ARD NATURALIZATION SERVICE
Joseph M. Swing, Commissioner
. DEPORTATION

Habeas Corpus; Release Pending Judicial Review of Deportation Order -
Excessive Administrative Bail. Hernandez-Avila v, Boyd and Kennedy (C.A.
9, September 1, 1961.) This appeal was from the denial by the district
court of appellant's motion in habeas corpus proceedings for his immediate
release fram custody or for reduction of his administrative bail. He con-
tended on his appeal that having established prima facie United States
citizenship by naturalization he is entitled to be released from custody
or if not so entitled that the amount of his administrative bail is ex-
cessive. SEat v E i T

B R, Y - - - RES

He is a native of Mexico who became a citizen of the United States
by naturalization in 194k4.  He left the United States in 1951 and resided
in Mexico until January 1961 when he was re-admitted .to this country as
a nonimmigrant alien visitor for pleasure. The following month the Service
instituted deportation proceedings against him and in that connection took .
him into custody and fixed his administrative bail at $25,000. From the
order fixing the amount of bail he did not appeal. : ' ‘

In the deportation proceedings the .Govermment contended that he lost
his citizenship by his residence in Mexico from 1951 to 1961 under 8 U.S.C. )
1484(a)(1) and that he was deportable under 8 U.S.C. 1252(a)(9) for having
failed to maintain his nonimmigrant visitor's status by seeking gainful
employment. The proceedings resulted in an order for his deportation which
became final when his appeal from it was dismissed by the Board of Immi-
gration Appeals on April 4, 1961.

: - Subsequently he filed his petition for habeas corpus in the district
court and an order to show cause was issued and answered. Thereupon he filed
(1) an amended complaint for a declaratory judgment on the issue of his .
citizenship and (2) a motion for his immediate release from custody or for
reduction of bail. It is from the denial of (2) that this appeal was taken,
(1) baving been answered but not heard on the merits. .
The Court of Appeals held that while appellant is entitled to a Judicial
determination on the issue of his citizenship he may be held in custody
pending such determination (Ng Fung Ho v. White, 259 U.S. 276 and cases cited
therein) and found no error in the district court's demial ‘6f the petition
for a writ of habeas corpus. : o s '

Ou the question of whether the administrative bail of $25,000 is un-
reasonably high there was evidence that appellant had fled from Texas to
Mexico in 1951 to avoid prosecution on an embezzlement charge and that when
he returned to the United States in 1961 he was being sought by Mexican
L authorities in comnection with an $80,000 embezzlement in that country.

” Additionally he had on two other occasions fled a Jurisdiction when he was

.-

a T
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threatened with prosecution, these facts indicated to the Court of Appeals
that he is a poor ball risk. - -

The determination of the Attornmey General and his authorized repre-
sentative with respect to bail can be overtwrned only when there is an
abuse of discretion (Carlson v. Landon, 342 U.S. 524) and the Court of
Appeals found no such abuse in this case in setting the appellant's bail .
at $25,000, nor could it find that the district Jud.ge abused his discretion
in refusing to fix ba:!.l at a 1esser amount.

Affirmed,

Habeas Corpus; Detalned to Effect Deportation; Acceptance by Country
of Deportation. U, S. ex rel, Wong Kan Wong et al v. Esperdy (S.D. N.Y.,
September 8, 1961.) Relators were detained under 8 U.S8.C. 1252(c) for the
purpose of effecting their departure from the United ‘States pursuant to
" final orders of deportation.

At their deportation hearings, relators designated the mainland of
China as the country to vwhich they wished to be sent in the event they were
ordered deported. That designation was in accordance with the provisious
of 8 U.S. C. 1253(&).

Without inquiring of the Govermment of mainland China whether it would
accept relators as deportees, since we have no diplomatic relations with
that country, respondent proposed to deport them there via Hong Kong with
the understanding that they would be returned to the United States should
they be refused admission into China., The Hong Kong Government had confirmed
that upon their arrival there in possession of Hong Kong documentation,

" their deportation to the mainland of China could be completed.

Rela.tors contended that since they designated the mainland of China
their deportation camnot be effected there because respondent has not in-
 quired of that goverument as to whether it will accept them iunto its ter-
ritory, such inquiry being demanded by 8 U.S.C. 1253(2)¥s and since it’
cannot be done because of the absence of diplomatic relations they cannot
be deported and, therefore 3 there is no 'ba.sis for holding them 1n custody.

. Relying principally on Tom Man v. Murff, 264 F. 24 926 and Lu v. Rogers,
164 F. Supp. 320; aff., per curiam, 262 F, 24 471, the Court concluded that
the determination as to whether the country to which an alien is to be sent
is willing to accept him must be made prior to the time of his deportation,
such preliminary inquiry being a condition precedent to the acceptance re-
quired. in the case of the country of the alien's choice., .

: The Court held that unless and until the respondent makes that pre-
liminary inquiry and within the statutory period receives an expression of
a "willingness to accept,” the relators may not be deported to the mainland
of China; but that since they are clearly deportable they caumnot be uncondi-
tionally released and the writ should be held in a.'beyance pending action by
respondent in conformity w:lth the Court's opinion. )

* % ¥
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T LANDS DIVISION , ’

Assistant Attornéy Geperal Ramsey Clark

. Accretion to Govermnent Land Ownership Determined by Federal Lav -
"high water mark" Defined. United States v. State of Washington (C.A. 9,
Sept. 1, 1961). Certain previously public land on the Washington coast
is now held by the United States in trust for Indians. On behalf of it-
self and the Indians, the United States sued the State to quiet title to
alluvion formed by gradual natural accretion over what had been state-
owned tideland. (For former opinion sustaining the Government's standing
to sue, see 233 F. 24 811.) The district court held that the boundary

' between littoral land and the State tideland should be determined by state

.. law, and that under Washington law it was fixed at the ordinary high-water
mark defined as the line which the water impressed on the soil as of No-
vember 11, 1889 (the date of statehood) » by covering it for sufficient
periods to deprive it of vegetation and destroy its agricultural value.
It quieted title in the United States only to alluvion landward of the

. 1889 high-water mark 80 defined. On the Government's appeal, the Court
of Appeals :ev_ersed.. . . '

The Court of Appeals held that where littoral land is owned by the
United States or its grantees, the ownership of accretions must be deter-
mined by federal law, that under federal law accretions above the ordinary
high-water mark belong to the littoral owner, and that federal law defines )
the "ordinary high water mark" on tidal waters as the line where the land,
-.as it may exist at any given time, meets the permanent elevation of the
mean of .all the high tides occurr:lng there through a complete tidal cycle
of 18.6 years. The definition used by the district court was distinguished
as being applicable only to non-tidal waters. Cases relied on by the State
as holding state law to be controlling were distinguished as involving
_‘either (1) titles not held by or derived from the United States, or. (2)
_sudden or artificial changes in the water line, or (3) rights of riparian
’owners in ad.jacent vaters or in lands that were still below the high-water
"Sté.ff::':' 'Gebrge 8. Bwarth'”(Lazids Division‘). S T

By
:.*.

Sovereign Immmitx, Disposal by Government of Fire Damaged and Insect-

i ‘,Menaced Timber on Unpgtented Mining Claims in Rational Foreat. Bradley-
‘Turner Mines, Inc. v. Henry E. Branagh, et al. (C.A. 9, Sept. ’13 1%1;.
Plaintiff sought damages and an injunction restraining forest ‘service of-
ficers in their official capacities from conveying or:contracting to convey
any rights. in timber on unpatented mining claims in a’-‘nationa_lj‘forest. It

+ wag not alleged that the officers were acting in excess of their statutory

... authority or unconstitutionally and were not exercising powera delegated

to thenm by the United States. : .

| ' A preliminary injunction was denied on the grounda ’ inter alia that q
-0 prlaintiff's claims are unpatented mining locations vhich are subJect to s
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the paramount title of the United States and that the dead ard fire-damaged
timber exposed living timber to severe hazards of fire and insect infesta-
tion, the sale of such timber being authorized under applicable statutes
and regulations. The action was then dismissed for lack of Jjurisdictionm,
as a suit against the United States without its consent. 187 F. Supp. 665.
Dismissal was affirmed on appeal, the Court expressly relying om Larson v.
Domestic & Foreign Corp., 337 U.S. 682 (1949). . _

 Staff: Raymond K. Zagone (Lands Division).

Condemnation; Reference to Commission; Setting Aside C Commission's
Report; Admissibility of Evidence; Effect of Failure to Object to Reception
of Testimony. Claude Parks, et al. v. United States (C.A. 5, July 19, 196l1).
In this condemnation action, the original commission's report was set aside
by the district court which thereafter affirmed a report and award of a dif-
ferent commission. The second award was within the range of the valuation
testimony though nearly $20,000 less than the first award. Appellants at-
tacked the setting aside of the original award, the adequacy of the approved
award, and the second commission's consideration of allegedly incompetent
evidence. : IR B B 2 .

The Court of Appeals affirmed, holding that the setting aside of the
first award could have been based upon an unwarranted reference to a com-
mission (as urged by the Govermment in the district court ), upon excessive-
ness, or upon erroneously admitted evidence which permeated the record, in-
cluding the condition of the condemned property after the taking and the
cost to the county for other land taken many years after this taking. The
second awvard was found to be amply supported by substantial evidence. The
admission of evidence relating to appellants' gratuitous use of the land
after the taking - invited in part by appellants' own testimony and observed
by the commission on its view without objection - was not reversible error.
Appellants' fajlures to object to a commissioner's questioning of a witness .
regarding other land and to show the alleged dissimilarity of that land were
held to foreclose assigmment of those matters on the appeal as prejudicial

Staff: Raymond N. Zagone (Lands Division).

* o # *




604

Assista.nt Attorney General Louis F. Oberdorfer

Briefing and Argment of Appeals in Criminal '.Eax Cases

REPUBLIGATIW

Attention is invited to the following item which was originally published
in United States Attorneys Bulletin, Vol. 9, Fo. 13, p. 418, dated June 30,
1961. Because substantial’ compliance with this announcement has not yet been
effected, it is requested that all United States Attormeys inmstruct their
staffs to comply with the policy set forth. It is noted that the time for
review suggested is a minimm, and more time should be prov:uied at the de-
parbmental level vhere possible. == - o

‘Except when specifica]_'l.y ad.vised to the contrery, the United States
Attorneys will brief and e criminal tax cases in the Courts of Appeals.
The Manual (T:Ltle 6, p. 8.1 states. o

"In a]_'l. such mstances, a draft of the Govemment's brief
should be submitted to the Department far enough ahead of
the due date to give sufficient time for adequate review
by the 'l‘ax Div:.sion. : ,

TAX DIVISION - | ‘

This sentence ha.s been quoted in full since in the pest it hes been ' .)

frequently overlooked. For the future, it is hoped that all United States
Attorneys will impress upon their staffs the necessity of complying with

the instruction. The review by the Department will have three objectives:
First, to avoid, if possible, the .occasional embarrassment which has oc-
curred in the past of confession of error in the Supreme Court of the United -
States by earlier admission of error. Second, to coordinate the Government's
position on points of law in the several courts of appeal. Third, to identify
. those cases where the Government's statement of the facts is thought to be .
inadequate and, hopefully, to put the Department in a position to make eny °
helpful suggestions it may have. Five points should be borne in mind: (1) The
Department should be notified immediately when an appeal is taken. (2) A copy
of the transcript should be sent promptly to the Department. (3) If the circuit
is one vwhich requires a printed recond, a copy of the printed record should

be transmitted to the Department as soon as received. (4) A copy -of the ap-
pellant's brief should be sent to the Department upon its receipt. (5) The :
draft of brief prepared by the United States Attomey should be submitted

in "sufficient time for adequate review" prior to the due date .of the brief.
What is "sufficient time for adequate review"? That will vary with the in-
dividual case, but as a general rule two days in addition to mailing time

would appear to be the minimm. Where necessary, an extension. of time should
be requested from the court of appeals. '

4

CRIMINAL TAX MATTERS ’ -
APPELIATE DECISION . N

Wilful Attempt to Evade Income Tax of Corporation by Cograte Officers; '

Sufficiency of Evidence; Siphoning Off of Corporate Income; Conspirag_to

4d
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Defraud United States of Income Tax by Officers of Corporation With That
Corporation and Others. Blauner v. United States (C.A. 8, August 1B, 1961).
Appellant was indicted on three counts, attempted evasion of corporate income
tax for the calendar year 1950 (Count 1) and calendar year 1951 (Count 2)

in violation of Section 145(b), 1939 I.R.C., and (Count 3) with conspiracy . -
to defraud the United States of income taxes due and owing by American
Lithofold Corporation for the years 1950 and 1951 in violation of 18 U.S8.C.
371. The statute of limitations barred Count 1 of the indictment, and
Blauner was convicted of Counts 2 and 3. _

Appellant's principal contention on appeal was that the evidence was
insufficient for the jury to find that he "filed" or "caused to be filed"
the 1951 income tax return of Lithofold. The Court reviewed the entire
record in detail to consider whether the evidence in its most favorable
- aspect to the Government was legally capable of allowing a Jury to become

. persuaded of guilt. The evidence disclosed that Lithofold overstated the
. cost of goods sold pursuant to an agreement with certain owned or controlled
entities paying excessive prices for carbon paper purchased by Lithofold;
the excess payments less one-sixth of the excess, was passed to appellant's
son. Lithofold's books failed to correctly reflect the excess payments,

and failed to reflect the payments to Blauner's son. One accounting firm
withdrew from the handling of ILithofold's matters as a result of disagree-
ment over these devices; another accounting firm employed thereafter, while
awvare of the situation, understood that the arrangement had to be continued
in order to obtain Government contracts.

In addition to the excess cost device, excessive expenses for personal
expenditures of Blauner and his son were claimed on the corporations' income
tax returns. The bulk of the expenditures represented personal expenses of
R. J. Blauner and his wife.

Appellant did not testify; the evidence disclosed that the accounting
firms bad brought these matters to appellant's attention, and that at the
time he was president, treasurer and manager of Lithofold and had admittedly
devised the excess cost device for reducing corporate income. The Court
concluded that the evidence was sufficient to support the jury's verdict. ~— -

Summary disposition of appellant's other allegations of error was made
by the Court. The Court held it was not error for the district judge to
permit the Government attorney to read the conspiracy count of the indictment
to the jury, and that argument outside the evidence of record was not error
when cured by court imnstruction to the jury. The district Judge's refusal
to give an instruction emphasizing one particular item of defense evidence .
was also held no error. :

Staff: Assistant United States Attorney William C. Dale, Jr. (E.D. Mo.);
(Former United States Attorney William H. Webster, with him on brief)

CIVIL TAX MATTERS .
District Court Decision

Summons - Administrative; Production of Books and Records Under Section
7602, 1954 I.R.C.; Privilege Against Self-Incrimination Cannot Be Raised by
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Attorneys for Person Swmnoned, Attorneys Have No Standing to Quash Summons
Issued to Accountants. Samuel Reisman and Charles M. Trammell, et al. v.
Caplin, Commr., (D.C. D.C. 1901). In connection with an Investigation of

a taxpayer, the Commissioner of Internal Revenue, pursuant to the authority
contended in Sectiom 7602, 1954 I.R.C., issued summonses to taxpayer's =
a.ccountmg firm to produce original books and records of various foreign
corporations and for work papers, audit reports and correspondence prepared

by the accountants. Plaintiffs are the attorneys for the taxpayer. Plaintiff
Reisman, having represented the taxpayer since the early fifties, and Trammell's
firm having been brought into the case by Reisman after notices of deficiencies
had been issued to taxpayer. Plaintiffs contended that the accountants were
hired by them to assist them in their preparation for certain Tax Court cases
and any criminal action which might have been instituted against the taxpayer.

In dismissing the complaint, the District Court held that plaintiffs
were not the proper parties, finding that the records sought were not the
work pmd.uctlon of the attorneys but that any work product involved was the
pmd.uct of_the accountants. Plaintiffs are expected to perfect an appeal.

Staff: United States Attorney David C. Acheson;
‘Richard M. Roberts, John M. Burzio and Frank J. Violanti
(Tax Division) ]
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