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POINTS TO REMEMBER

Aircraft Piracy - Mental Examinations

Experience has shown that in a great majority of aircraft hijacking
cases the competency of the accused to be tried, or the sanity of the
accused at the commission of the offense, or both, are issues to be
resolved by the trial court. When the defendant is examined either
to determine competency to stand trial or to determine his sanity at
the commission of the offense, copies of all examination results,
tests, and opinions should be forwarded to General Crimes Section,
Criminal Division.

Courtroom Testimony by Bureau of
Prisons Psychiatrists

A review of our Program indicates that Bureau of Prisons
psychiatrists are customarily averaging over two days per court trip.
In the last six months, one psychiatrist was involved for five days on
one occasion and for twelve days on another.

Since the Bureau psychiatrists have continuing responsibilities
at their institutions which cannot be handled by other staff and in view
of the serious shortage of psychiatrists, there is an urgent need to
utilize their testimony as rapidly as possible when they appear in
court. United States Attorneys are urged to avoid any delay in the
use of psychiatrists, that is, arrange for their testimony to be taken
as soon after their arrival as possible.

False Statements - Allegation of Materiality

In United States v.. Raymond Charles Young (D.C. Mass.), defendant
was charged in a one-count indictment with a violation of 18 U,5.C, 1001 in
that he ". . . did knowingly and willfully make and use as false writing
and document, knowing the same to contain a false, fictitious and fraudu-
lent statement and entry . . . .'" The charge was drawn under the third
clause of 18 U.S,C. 1001 which does not contain a specific reference to
materiality as is the case under clause one of the statute.

On February 9, 1970, Chief Judge Wyzanski granted a motion to dis-
miss holding the indictment was fatally defective in that it failed to allege
defendant Young's false statement was ''material'’. The court noted all
appellate tribunals that had occasion to pass on the question, with the
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notable exception of the Court of Appeals for the Second C_ircuit-,]f-/ had "
conclidéd materiality must be read into all the provisions of the Section ‘
1001. Furthermore, a review of the decided cases supports a con-

clusion that materiality, even though not alleged in haec verba, must

be proved during trial. In this connection it is intel_'-e_;—ting to note that

even in the most recent decision in the Second Circuit dealing with the

gquestion of materiality, i.e. Rinaldi, the court concluded the false

statement charged in that case was material to the issues involved.

The indictment was drawn in accordance with the guidelines set
forth under ''statements or entries generally' of the Department's
Guides for Drafting Indictments. Although there is no reference to
materiality in clause three under 18 U,S,C. 1001, it is to be noted
that the indictment guide does include an averment of materiality in
the charge drawn under clause two of the statute. There follows an
appropriate note relating to the necessity of alleging and proving this
element in order to suppdrt a legally sufficient charge.

We are persuaded by an examination of the cases decided in the
several circuits that the wiser course is to interpret Section 1001 to _
require that either the ''statement'’ or '"document' involved should be
false or fraudulent in a material particular and further, such materi- ‘
ality should be specifically pleaded. We expect in the near future to
make an appropriate revision in Guides for Drafting Indictments.

(Criminal Division)

1/ United States v. Zambito, 315 F.2d 266 (4th Cir.), cert. denied 373
U.S. 924; Partem Singh Poonian v. United States, 294 F.2d 74 (9th
Cir. 1961); Gonzales v. United States, 286 F.2d 118 (10th Cir. 1960),
cert. denied 365 U.S, 878; Freidus v. United States, 223 F.2d 598
(1955); Rolland v. United States, 200 F.2d 678 (5th Cir.), cert.

denied 345 U.S. 964; contra, United States v. Rinaldi, 393 F.2d

97, 99-100 (2nd Cir.).
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ANTITRUST DIVISION .
Assistant Attorney General Richard W. McLaren

COURT OF APPEALS

SHERMAN ACT

INDICTMENT OF BOTH A PARTNERSHIP AND INDIVIDUAL PART-
NER HELD NOT DOUBLE JEOPARDY,

Western Laundry & Linen Rental Co. & Morris A. Hazan v. United
States (C.A. 9, No. 24, 280; March 30, 1970; D.J. 60-202-67)

On March 30, 1970, the Court of Appeals for the Ninth Circuit
(Madden, Ely and Hufstedler, JJ.) unanimously affirmed the convictions
of Western Laundry & Linen Rental Co., a partnership, and Morris A.
Hazan, a partner in Western, of violating Section 1 of the Sherman Act.
Western and Hazan had been indicted together with five corporations and
four other individuals for a conspiracy to raise, stabilize and maintain
prices of linen supplies in the Las Vegas, Nevada area, to refrain from
soliciting one another's customers, and to allocate business. All the de-
fendants pleaded nolo contendere and were fined.

Thereafter, Western and Hazan raised for the first time the questions
of whether a partnership could be indicted under the Sherman Act and
whether indictment of ‘both a partnership and one of its partners placed the
individual partner in double jeopardy. The district court denied the
motions to reduce and eliminate sentences and Western and Hazan appealed

The Court of Appeals, in an opinion by Judge Madden, first held that
partnership may be prosecuted for violation of the Sherman Act. Section 8
of the Sherman Act defines ''person'' as used in the Act to include ''corpora-
tions and associations''. The Court relied upon the general rules of statu-
tory construction, the Supreme Court's decision in United States v. A&P
Trucking Co., 358 U, S, 121 (1958), and the lack of any indication that
partnerships were to be excluded or in fact ever had been excluded from
the coverage of the Act in concluding that partnerships are within the defi-
nition of ""person'' in the Act.

Judge Madden then held that the indictment of both the partnership
and the individual partner was not double jeopardy or double punishment.
In the case of a corporation, there is no problem of double jeopardy if a
stockholder is also indicated since the corporation is a separate legal
entity. In the case of a partnership, the same clear distinction between
the individual's interest and the partnership's interest does not obtain.
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However, the Court noted that in A&P Trucking the Supreme -Court held "
that a partnership may be treated as a separate legal entity for purposes

of Federal criminal prosecutions and that as a result any fine levied

against the partnership can be collected only from its assets. The Court

of Appeals therefore held that since in no event could the individual

partner be liable for the fine imposed upon the partnership, ''we cannot

say that Hazan has been put in double jeopardy'.

Judge Hufstedler, in an opinion "'specially concurring', expressed
doubt that what she characterized as dictum in A&P Trucking extends to
the present case. The claim here is that Hazan is placed in double
jeopardy because both his personal assets and the assets of the part-
nership which are legally his property are being assessed for two fines
for the same offense. Judge Hufstedler found it unnecessary to resolve
the issue, however, since she felt that the defense had been waived by
failure to raise it until some two months after the defendants' conviction
upon nolo pleas. She stated, 'I would hold that Hazan's nolo plea waives
his claim that he was indicted and punished in two capacities for the same
offense''. Judge Ely noted that he agreed with Judge Hufstedler's views
on waiver as well as with Judge Madden's opinion on the merits.

Staff: Seymour H. Dussman (Antitrust Division) ‘

% LS *®
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CIVIL DIVISION
Assistant Attorney General William D. Ruckelshaus

COURTS OF APPEALS

REVIEW OF MILITARY DISCHARGE

CT. REVIEWS RECORD BEFORE BOARD FOR CORRECTION OF
NAVAL RECORDS TO DETERMINE WHETHER BOARD ACTED ARBI-
TRARILY IN REFUSING TO CHANGE BAD CONDUCT DISCHARGE
IMPOSED BY 1947 SUMMARY COURT-MARTIAL,

Vincent Ragoni v. United States, Secretary of the Navy (C,A. 3,
No. 17, 972; decided April 10, 1970; D,J. 151-48-1813)

In 1947 plaintiff, charged with an AWOL offense, was awarded a Bad
Conduct Discharge by a summary court-martial, after he waived his right
to counsel and entered a plea of guilty. Seventeen years later, in 1956, he
petitioned the Board for Correction of Naval Records, asking that the nature
of his discharge be changed to Honorable. He alleged that the Bad Conduct
Discharge was the result of his service-connected illness. After the
Board denied his request, plaintiff brought this action in the district court
claiming that his waiver of counsel and guilty plea were involuntary. The
court granted the Government's motion for summary judgment, and on
appeal, the Third Circuit affirmed.

In the Third Circuit, we argued that the Court was without jurisdiction,
particularly since Article 76 of the Uniform Code of Military Justice, 10
U.S.C. 876, bars collateral attacks upon court-martial convictions except
where habeas corpus lies. The Third Circuit, relying primarily upon
Ashe v. McNamara, 355 F.2d 277 (C.A. 1), rejected our contention. Then,

viewing the action as a mandamus proceeding, the Third Circuit held that

it had limited jurisdiction to review the record before the Board in order

to determine whether the Board acted arbitrarily or capriciously in denying
plaintiff's claim without a hearing. On the basis of this review of the ad-
ministrative record, the Third Circuit upheld the Board stating that ''plain-
tiff's allegations of various symptoms of illness do not constitute a showing
of likely incapacity of involuntariness at the time of the summary court-
martial''. Finally, the Third Circuit held that the district court was correct
in refusing to take new evidence.

Staff: Judith S. Seplowitz (Civil Division)

SELECTIVE SERVICE

REGISTRANT WHO ADVOCATES SELECTIVE OBJECTION BUT IS
NOT THREATENED WITH CRIMINAL PROSECUTION MAY NOT OBTAIN
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DECLARATORY JUDGMENT AS TO CONSTITUTIONALITY OF DRAFTING
SELECTIVE OBJECTORS. -

Merced Rosa v. Herrero (‘C.-A, 1, No. 7444; decided March 25, 1970;
D.J. 25-65-1399) '

Plaintiff Merced Rosa asserted that he is a selective conscientious
objector and as such was entitled to obtain a declaratory judgment as to
the constitutionality of applying the Selective Service Act to selective ob-
jectors. Originally, the action was brought seeking a three-judge court
to enjoin criminal prosecution against plaintiff for refusing to report for
induction. However, after the three-judge court dismissed the complaint
for want of equity and an appeal was taken, the Government determined to
dismiss the indictment on the basis of Gutknecht v. United States, 396 U.S.
295 (plaintiff's induction order had been issued under the delinquency regu-
lations declared invalid in Gutknecht). With the injunctive aspect of the
case mooted, there remained only plaintiff's contention that he was entitled
to obtain a declaratory judgment because the present application of the Act
to selective objectors ''chilled' his right to free speech on political matters.

The Court of Appeals held that plaintiff had no right to relief. The
Court relied principally on United Public Workers of America v. Mitchell,
330 U.S. 75. In addition, it held that an attack on a criminal statute could
not be made absent a prosecution where there was no allegation that Govern-
mental agencies were acting in bad faith and where the defect, if any, did
not stem from an over-broad construction. The Court concluded: ''The
statute is plain. Plaintiff, if he wishes to engage in speech, must have the
willingness to take his chances."

The Court of Appeals also made some remarks concerning the standards
to be followed by a single district judge in deciding whether to convene a
three-judge court:

We do not adopt the request-unless-no-doubt-at-all
standard voiced by Chief Judge Brown in Jackson v.
Choate, 5 Cir., 1968, 404 F.2d 910, 912. The opinion
of Chief Judge Biggs in Miller v. Smith, E.D, Pa.,
1965, 236 F.Supp. 927, demonstrates to our satisfac-
tion that in determining whether the complaint alleges
a case appropriate for a three-judge court the district
judge performs a judicial, as distinguished from a
ministerial, function. Accordingly, he must ascertain
that the request possesses a reasonable degree of legal

merit. % % %

Staff: Robert V. Zener (Civil Division)

‘)
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SOCIAL SECURITY ACT

" INSURANCE GENERAL AGENT HELD SELF-EMPLOYED, RATHER
THAN EMPLOYEE, AND THUS CHARGEABLE FOR REDUCTIONS IN
OLD-AGE BENEFITS FOR EXCESS EARNINGS FROM RENEWAL COM-
MISSIONS IN YEAR RECEIVED RATHER THAN YEAR OF POLICY SALES;
AND HELD NOT WITHOUT FAULT DESPITE HIS INQUIRIES OF HEW
PERSONNEL,.

Thomas Guy Morgan, Sr. v. Finch (C.A. 6, No. 19, 524; decided
April 2, 1970; D, J, 137-72-70)

Plaintiff challenged deductions from his social security old-age benefits
made because of his receipt of renewal commissions, as general agent of
an insurance company, during the years in question. The commissions
were deducted as excess earnings during the particular years because
plaintiff was held to be self-employed, rather than an employee, in which
latter case the renewal commissions would have been allocated, instead,
to the years in which the policies were sold. The Hearing Examiner had
found plaintiff to be an employee, but the Appeals Council held him to be
self-employed, as evidenced by his tax returns and business practices and
agency contract. The district court sustained the Government view. The
Court of Appeals, while convinced that '"reasonable minds could differ",
found substantial evidence supporting the holding of self-employment.

With respect to plaintiff's further contention that the excess earnings
were not subject to recapture because of plaintiff being "without fault'
(42 U.S.C. 404(b)), the Court of Appeals held that, while plg._i_r_xtiff's in- -
quiries of HEW and his submission of his contract "removeLci_/ the taint of
bad faith', there was nevertheless substantial evidence of his being at
fault in his disregard of HEW instructions enclosed with his checks and in
his failure to list the renewal commissions, thereby leading the HEW
personnel into their concurrent fault of overpayment.

Staff: J. F. Bishop (Civil Division)
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CRIMINAL DIVISION
Assistant Attorney General Will Wilson

SUPREME COURT

OBSCENITY

ADVERSARY HEARING NOT REQUIRED PRIOR TO ARREST.

Milky Way Productions v. Leary (Sup. Ct., Oct. Term. 1969,
No. 998; February 27, 1960; 90 S.Ct. 817; 6 Crim. L. Rep. 4161)

The Supreme Court recently affirmed, per curiam, the holding by
a three-judge court (305 F.Supp. 288 (S.D. N.Y., 1969)) that an adversary
hearing on the issue of obscenity is not required prior to the arrest of the
defendant.

The case arose when the defendants in a New York State obscenity
case sought (1) the convening of a three-judge court, (2) injunctive relief
against further state arrests, and (3) a declaratory judgment as to the
constitutionality of the state obscenity statute. Judge Frankel, writing

for a unanimous panel, makes a careful analysis of the alleged ''chilling
effect' an arrest might have on the exercise of First Amendment free- ‘
doms, but concludes in a scholarly opinion that the panel could '". . . find

no warrant in the First Amendment or the cases that give it full meaning
for compelling the radical change plaintiffs seek in state (and, presumably,
Federal) criminal procedures affecting obscenity cases'. 305 F.Supp. at
297.

This excellent opinion and the per curiam affirmance by the Supreme
Court should go far toward laying to rest the ill conceived notion that an
arrest and/or indictment in an obscenity prosecution must be preceded by
an adversary hearing, as recently suggested by a three-judge court in the
Eastern District of Louisiana, over a vigorous dissent by Judge Rubin.
Delta Book Distributors v. Cronvich, 304 F. Supp. 662 (E.D. La. 1969),
notice of appeal filed November 12, 1969, sub nom. Perez v. Ledesna, et
al. (No. 837). _

Judge Frankel also notes that the plaintiffs misread the per curiam
opinion of the Supreme Court in Redrup v. New York, 386 U.S. 767 (1967).
In reply to the plaintiffs' contentions that Redrup laid down two more
""tests' for obscenity, i.e. a ''pandering'' test and a ''foisting upon an un-
willing public' test, Judge Frankel observes that:

. the supposedly additional, and allegedly essential, ‘
""tests'' are only permissible kinds of relevant evidence
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which may serve in a close case to tip the balance
toward a finding of obscenity.

% * %

Nothing in Redrup changes the scope or effect
of these added '"'tests''. There is no support in
that or any other decision of the Supreme Court
for the view that they must be satisfied in addition
to the three tests of Memoirs /Memoirs v.
Massachusetts, 383 U.S, 413 (1966)/ before a
finding of obscenity is permissible. The standard
as laid down in Memoirs was cited with approval
as recently as Stanley v. Georgia, 394 U.S. 557
(1969).

Thus, the Milky Way Productions opinion may be cited as strong
authority in opposition to motions to dismiss in obscenity cases where
the defendants claim either (1) that their indictment and arrest are in-
valid for want of a prior adversary hearing with respect to the obscenity
of the publications which they were selling, or (2) the indictment is de-
fective for failing to charge the defendants with '"pandering' or '"foisting
upon an unwilling public'.

* %* %*
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IMMIGRATION AND NATURALIZATION SERVICE .
: Commissioner Raymond F. Farrell

COURT OF APPEALS

DEPORTATION

STUDENT WHO ACCEPTS EMPLOYMENT WITHOUT PERMISSION
OF IMMIGRATION AND NATURALIZATION SERVICE, DEPORTABLE.

Procio Rivero Pilapil v. Immigration & Naturalization Service
(C.A. 10, No. 270-69; March 20, 1970)

The above action involved a petition to review an order of deporta-
tion on the ground that petitioner failed to maintain the nonimmigrant
student status under which he was admitted to the United States. Section
241(a)(9), Immigration and Nationality Act, 8 U.S.C, 1251(a)(9).

Petitioner entered the United States as a student on October 8, 1969,
He commenced working soon thereafter without permission of the Immi-
gration and Naturalization Service. Petitioner contended that it was a
violation of due process to prohibit a lawfully admitted "nonimmigrant"
student from working without first obtaining permission to do so from
the Immigration and Naturalization Service. The Court rejected this
contention, holding that the limited status as an alien student had
specific conditions attached to it one of which was that he would not
enter the labor market of this country. 8 CFR 214.1(a). Therefore
no rights under the Constitution relative to equal opportunity of employ~-
ment are involved. Wei v. Robinson, 246 F.2d 739 (C.A. 7, 1957),
cert. denied 355 U.S. 879 (1957).

Staff: United States Attorney James L. Treece;
Assistant U.S, Attorneys Leonard W. D,
Campbell and Gordon L. Allott, Jr. (D. Colo.)

DISTRICT COURTS

LABOR CERTIFICATIONS

LABOR CERTIFICATIONS UNDER SEC. 212(a)(14) OF IMMIGRATION
AND NATIONALITY ACT, 8 U.S.C, 1182(a)(14); VALIDITY OF 29 CFR
60.2(a)(2) AND 60. 6(j) UPHELD.

Slow Boat to China, Inc. and Tsoi Chun v. Shultz & Farrell (S.D.
N.Y., 69 Civ. 5491; March 18, 1970; D.J. 39-51-3387) .
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Wong Cheung Fei v. Shultz & Farrell (S.D. N. Y., 69 Civ. 5665;
March 18, 1970; D.J. 39-51- 3389)

Plaintiffs attack as to their validity two regulations of the Secretary
of Labor issued to implement his statutory authority to protect American
labor from competition by intending immigrants.

.+ The court upheld 29 CFR 60.2(a)(2), which prescribes a blanket
""noncertification schedule' for prospective immigrants in employment
categories where there are sufficient American workers, including
""household domestic service workers''. Also, agreeing with the December
31, 1969 decision of another judge of the same court in Lau Pui Kwong v.
Shultz (see U.S, Attorneys Bulletin, March 20, 1970, p. 179), the court
upheld the validity of 29 CFR 60. 6(j), which concerns requests for certifi-
cation by employers who within 3 years have knowingly employed illegal
aliens, In addition, the court ruled that it was not abuse of discretion for
the Labor Department to refuse a request by a prospective employer for
certification of an alien as a Chinese-speaking waiter, for the reason that
the Chinese-speaking qualification was unacceptably restrictive and preju-
dicial to qualified job seekers who do not speak Chinese.

Staff: Former U,S, Attorney Robert M. Morgenthau
and Former Special Assistant U,S, Attorney
Daniel J. Riesel (S.D. N.Y.)

RESCISSION OF IMMIGRATION STATUS

TIMELY ORDER DOES NOT BECOME DEFECTIVE UNDER
STATUTE OF LIMITATIONS WHEN CONFIRMED DURING FURTHER
PROCEEDINGS; SEC. 241(f) RELIEF NOT APPLICABLE TO RESCIS-
SION PROCEEDING.

Jose Anibal Fojon-Casal v. Attorney General (D.C. D.C., Civ.
2063-68; February 26, 1970)

Fojon-Casal sued for a judgment declaring void an order under
Section 246 of the Immigration and Nationality Act, 8 U,S,C, 1256,
rescinding his adjustment of immigration status. He contended that
the statute of limitations barred the order and that he should have been
declared nondeportable under Section 241(f) of the Act, 8 U,S.C. 1251(f).

The alien had obtained adjustment to the status of permanent resi-
dent in 1960 following marriage to a United States citizen. Within five
years a special inquiry officer ordered rescission because the marriage
had been entered into solely to facilitate immigration adjustment. The
order of the Board of Immigration Appeals dismissing the appeal of the
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alien was entered slightly after five years had elapsed since the adjust- .’
ment. In 1968, applying a newly-announced judicial ruling that a heavier

burden of proof was required in rescission proceedings, the Board ordered

the proceeding opened for reconsideration in the light of that rule. There-

after both the special inquiry officer and the Board confirmed the rescis-

sion order.

Fojon-Casal contended to the court that, bythe terms of Section
246, the latest rescission order was barred. He also contended that on
the basis of his relationship to his citizen child, the issue of remarriage,
he should now be relieved from deportation under Section 24l(f).

The Government contended that a valid rescission order entered
within five years does not become defective when reconsidered and con-
firmed in subsequent appellate or feopened proceedings; also, that
Section 241(f) relief from deportation has no application to rescission
proceedings, but may be requested only in a deportation proceeding.

The court granted summary judgment to the Government without
filing an opinion.

Staff: Paul C. Summitt and Murray R. Stein
(Criminal Division)
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Shiro Kashiwa

SUPREME COURT

EMINENT DOMAIN

SCOPE OF PROJECT NOT A JURY QUESTION; SHOWING REQUIRED
TO MEET SCOPE OF PROJECT TEST.

United States v. W. G. Reynolds, et ux. (Sup. Ct., No. 88; February
24, 1970; D.J. 33-18-239-42)

The Supreme Court in a 6-2 decision, to be reported at 397 U. S, 14,
held that under Rule 71A(h), F.R.Civ.P., the judge, not the jury or com-
mission, must decide the issue of whether a particular tract was within the
scope of the project for which it was taken. While reversing the decision
of the Sixth Circuit, the Court approved the Fifth Circuit (and our) view of
the limited function of a jury or commission under Rule 71A(h). Adopting
the ruling in Wardy v. United States, 402 F.2d 762, 763 (C.A. 5, 1968),
the Court stated that:

* % % a jury in federal condemnation proceedings is

to be confined to the performance of a narrow but
important function--the determination of a compensa-
tion award within ground rules established by the trial
judge. '

Additionally, the Court reaffirmed its long-standing definition of the
scope of the project test as previously determined in United States v.
Miller, 317 U.S. 369 (1943). The purpose of the test is to bar the enhance-
ment in value of a tract caused by the project for which it was taken from
being included as an element in the valuation of the tract.

The Court defined the showing required under the Miller rule to find a
tract within the scope of the project; the language used should be of immense
benefit to litigating attorneys when the question of excluding enhancement
due to the project arises in condemnation cases.

Staff: Assistant Attorney General Shiro Kashiwa;
Richard B. Stone, Assistant to the Solicitor General;
Raymond N. Zagone and Robert S. Lynch (Land
and Natural Resources Division)
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COURTS OF APPEALS

CLEAN AIR ACT

ENFORCEMENT OF CONSENT DECREE AGAINST AIR POLLUTION
UPHELD.

United States v. Bishop Processing Co. (C.A. 4, No. 14148; March 3,
1670; D.J. 90-1-2-804)

In the first suit brought under the Clean Air Act, 42 U.S.C, 1857 et
seq., the Fourth Circuit has upheld the injunction issued by the district
court against the Bishop Processing Company. Speaking for the Court,
Judge Sobeloff affirmed the order of the United States District Court for
the District of Maryland which directed the processing company to cease
all manufacturing and processing in its rendering plant.

The Bishop plant began operating in 1955 in Bishop, Maryland. From
1959 to 1965, the States of Maryland and Delaware engaged in futile efforts
to abate the malodorous air pollution which moved across the state line,
polluting the air of Selbyville, Delaware. In 1965, the Secretary of Health,
Education and Welfare was requested by the Delaware authorities to take
the necessary action to secure abatement of the air pollution problem.
After several years of administrative proceedings under the Clean Air Act
failed to produce abatement of the noxious odors emanating from the plant,
suit was brought against Bishop.

In November 1968, Bishop stipulated to the entry of a consent decree,
agreeing to ''cease all manufacturing and processing' upon the filing of an
affidavit by Delaware government officials ''stating that the defendant is
discharging malodorous air pollution reaching the State of Delaware % % %',
Under those terms, the United States twice filed affidavits with supporting
documents alleging continued interstate pollution. The second filing re-
sulted in the entry of an injunction closing down the plant. The Fourth
Circuit determined that the lower court's action was correct in all respects;
since it had been shown that the pollution continued in violation of the decree,
Bishop was properly ordered to shut down its operations. Petition for a
writ of certiorari has been filed by Bishop.

Staff: Deputy Assistant Attorney General Walter Kiechel, Jr.
and Robert S. Lynch (L.and & Natural Resources Division)

CONDEMNATION

ACQUISITION OF INDIAN TRUST LANDS UNDER FEDERAL-AID
HIGHWAY ACT OF 1958 CAN ONLY BE ACCOMPLISHED ADMINISTRA -
TIVELY.
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United States v. 10.69 Acres of Land in Yakima County, Walhi_nltoh
and The Confederated Tribes & Bands of the Yakima Indian Nation, et al.
(C.A. 9, No. 23, 443; April 2, 1970; D.J. 33-49-1176)

The Department of Justice, at the request of the Department of Trans-
portation brought a condemnation action under the provisions of the Federal-
Aid Highway Act of 1958, 23 U,S.C, 107(a), to acquire 10.69 acres needed by
the State of Washington for construction of an interstate highway. The lands
in question were Indian tribal lands held in trust by the United States for
the benefit of the Yakimas.

The Indians resisted the action on the grounds that the United States
lacks authority under the Highway Act to judicially condemn Indian trust
lands for highway construction, that the case did not present a justiciable
controversy, that the United States was a necessary and indispensable
party defendant, that the action was barred by the Indians' sovereign
immunity and that the United States could not acquire Indian lands because
such lands are already devoted to a higher Federal use. The district court,
without giving any reasons, dismissed the Government's complaint and
declaration of taking.

The Court of Appeals, by a 2-to-1 decision, affirmed on the grounds
that these lands can be appropriated for highway purposes only by utilizing
the administrative procedures provided in 28 U,S,C. 107(d) and 317.

Section 107(d) provides that whenever rights of way for the Interstate
Highway System are required "over lands or interests in lands owned by
the United States, the Secretary /of Tranlportanon/ may make such arrange-
ments with the agency having Jur1sd1ct10n over such lands as may be
necessary to give the State * % * adequate rights of way * * *'', - Section 317
specifies the procedure to be followed in appropriating ''lands or interests
in lands owned by the United States * * * for the right-of-way of any highway''.

‘The majority held that, although Congress may provide for the condemna-

tion of Indian tribal lands, Section 107(a) did not authorize the Secretary of
Transportation to condemn such lands for highway purposes without nego-
tiating with the Department of the Interior, which has jurisdiction over.
these Indian lands. In concluding that the statutory scheme in Sections
107(d) and 317 made it mandatory for the Secretary to comply with the ad-
ministrative procedures in these sections, the majority's opinion rested
on two premises. First, that the phrase ""owned by the United States' in
Section 107(d) applies equally where title is held by different governmental
agencies and where, as here, the United States merely holds title as
trustee for Indians. Second, that the words ''the Secretary may make such
arrangements ¥ ¥ * ag may be necessary'' does not connote that the statute's
intent was permissive only because of the substantial posslb111ty of a
potentially conflicting Governmental use.
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Judge Kilkenny's dissent declared that he did not believe that by ‘
enacting the Federal-Aid Highways Act that Congress intended to limit
or destroy the sovereign's inherent power to exercise its power of
eminent domain over Indian lands, conditioned only by the just compen-
sation clause of the Fifth Amendment. ~He noted that the Act recognized
the critical importance of highways to the nation (the program was to be
completed within 13 years of its enactment in 1958) and specifically in-
tended that Federal-Aid Highways should pass through Indian lands, and
in fact Section 120(g) of the Act amounts to special legislation relating to
acquisition of Indian land only. He concluded that Congress did not intend
the phrase '"'owned by the United States'' to cover Indian trust lands. This
was not simply the case of one agency of the United States trading with
another where a conflict resulting in a stalemate might result.

Staff: Jacques B. Gelin (Land & Natural Resources Division)

STATE COURT

FEDERAL PROPERTY

STATE RENT CONTROL LAW INAPPLICABLE; DIFFERENT TREAT-

MENT FROM THAT FACT NOT UNCONSTITUTIONAL. ‘
Federal Housing Commissioner v. Catherine Reese, et al. (Civil

Court of the City of New York, County of Queens; Index No. 28540/1969;

D.J. 90-1-1-2207) :

This is a consolidation of 16 separate summary proceedings for the
nonpayment of rent. The actions were brought by the Federal Housing
Commissioner, as landlord, against 16 tenants. The premises consist
.of two six-story residential elevator dwellings for a total of 132 residential
apartment units. The title of this property is in the Secretary of Housing
and Urban Development under a referee's deed in foreclosure dated July 31,
1967. The project was originally intended to be a cooperative under
Section 213 of the National Housing Act, but was unsuccessful. The
mortgage was foreclosed and the mortgagee reimbursed for its mortgage
under its mortgage insurance with the Federal Housing Administration.

The leases of all of the tenants involved in this proceeding have ex-
pired, and the landlord gave proper 30-day notices of his intention to in-
crease the monthly rentals.

In their answers, the tenants claim that the premises are covered by
the New York City Rent Stabilization Law of 1969 and that the landlord has .
failed to comply with the terms of that law. The tenants also allege that
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the actions on the part of the landlord are unconstitutional in that they
violate the due process and equal protection clauses of the Constitution.

The court rejected the defenses raised by the tenants. So far as
the application of the City. Rent Stabilization Law, the court held that the
Federal property is exempt from coverage of the law by the provisions of
the law itself, namely, Section YY 51-3.0: '* % % Dwelling units, (1) owned
or leased by, or financed by loans from a public agency or public benefit
corporation * % *'', '

In other words, the court held first that as a matter of state law the
state had not attempted to subject the Federal public agencies to the state
law. This would seem to dispose of the case. However, the court went
on to hold that the City Council of the City of New York has no right to
regulate the actions of the Federal Housing Administration unless express
authority is given by Congress. No authority has been given by Congress
and the Federal Housing Administration has the power to fix rents under
the power delegated to it.

The court held that the tenants' contention that the action of the
Federal Housing Authority is unconstitutional is without merit or founda-
tion. In Port of New York Authority v. S. E. Linde Paper Co., 127 N. Y.
S.2d 155, 205 Misc. 110, which interpreted an exception in the Emergency
Commercial Space Rent Law, McKinney's Unconsol. Law 8533, similar
to the one before this Court, the tenants argued that the exemption de-
prived the tenants of equal protection of the laws and violates due process,
In denying their contention and awarding final order for the landlord, the
court held:

It remains only to dispose of tenant's contention that
exemption for the Port of New York Authority from
the Emergency Rent Law would deprive tenant of the
equal protection of the laws and violate the due
process clause of the Fourteenth Amendment of the
Federal Constitution. The Supreme Court of the
United States has clearly established that exemption
for the sovereign or its agencies does not violate the
due process or equal protection clauses of the
Fourteenth Amendment because such a classification
is completely reasonable.

A similar result was obtained in another case. Federal Housirlg_
Administration v. Cohen, Civil Court of the City of New York, County
of Kings.

Staff: Assistant U.S. Attorneys Herbert Kramer and
Cyril Hyman (E.,D. N.Y.)
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