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POINTS TO REMEMBER

FBI Arrest Records

Assistant Attorney Claude Brown of the Northern District of

Texas has found that the arrest record obtained from the FBI is

useful means of locating criminal fine debtors

By contacting the arresting officers at the place of defendants

last arrest he has been able to obtain names of relatives places of

employment social security numbers drivers license numbers
etc In one case he learned that the defendant was deceased

He also reports that in cases where the defendant is paroled
and under state supervision the state parole officers have been

useful in providing information and in getting defendants to make
fine payments

It is felt that the above technique can be particularly valuable in

regard to fines under $500 in amount since it is not possible to obtain

an FBI financial report on them

Revision of Form AD-95

Form AD-95 which is prepared by the Personnel Operations

Section to notify field offices of the amount of new appointees

creditable Government service has been recently revised The

revised form should be of more assistance in that it lists the em
ployees creditable service annual leave accrual rate at time of

entry on duty and the service computation date It also sets forth

the date the employee will move into the next higher leave earning

category provided there is no future break in service or leave

without pay in excess of six months per calendar year In addition

the back of the form contains examples of how the Service Computa
tion Date is computed

It may be of interest to employees to know that Form AD-95 was
revised as the result of suggestion form Personnel Clerk for which

he was given an award of $50 Ideas for the improvement of services

are always welcome and employees are encouraged to submit their

suggestions
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ANTITRUST DIVISION

Assistant Attorney General Richard McLaren

DISTRICT COURT

SHERMAN ACT

AMERICAN AND JAPANESE FIRMS CHARGED WITH VIOLATION

OF ACT

United States Westinghouse Electric Corp et al Calif

Civ 70-852-SAW April 22 1970 60-358-169

On April 22 1970 we filed civil case under Section of the Sherman

Act in the Northern District of California charging Westinghouse

Electric Corporation Mitsubishi Electric Corporation and Mitsubishi

Heavy Industries Ltd both of Tokyo Japan with conspiring to re
strain trade between the United States and Japan through restrictive

patent and technology licensing agreements

Westinghouse is the 17th ranking industrial corporation in the United

States in sales In 1968 its net sales amounted to approximately $3

billion

Mitsubishi Electric is one of the largest manufacturers of heavy

and light electric machinery in Japan and ranks approximately 80th in

sales among the 200 largest industrial corporations outside the United

States Its total annual sales are approximately $675 million

Mitsubishi Heavy Industries is the largest heavy industry company

in Japan with total annual sales of approximately $1 billion It ranks

approximately 13th in sales among the 200 largest industrial corpora-

tions outside the United States

The complaint alleged that Westinghouse which is headquartered

in Pittsburgh Pennsylvania maintains agreements with each of the

Japanese companies for the exchange of patent and technology licenses

relating to large number of electrical and other products

The complaint alleges that the agreements have had the effect of

preventing sales by the Mitsubishi companies of licensed products in

the United States and sales by Westinghouse in Japan

The products that are the subject of the agreements include power

transformers switch gear and distribution apparatus industrial control

equipment refrigerators television sets air conditioning equipment

and elevators



The Japanese sell approximately $225 million of the licensed

products in countries other than the United States each year

The suit charged that

Westinghouse and Mitsubishi have agreed not to sell the licensed

products in each others home country regardless of whether such products

are patented or not

Westinghouse required the Japanese companies to accept

broader license than they desired thus extending the territorial re
strictions to additional products

Westinghouse and the Japanese companies agreed to make royalty

payments to each other irrespective of whether the products on which

royalties were payable were patented or were produced by using the

licensed technology

The complaint said the defendants entered into side letters

whose purpose was to retain in effect the original provisions of the

agreements which themselves were formally amended because of the

Japanese governments objections

The suit alleged that the agreements prevented Mitsubishi Electric

from bidding on the sale of electrical equipment on projects for the

Sacramento Municipal Utility District the California Department of

Water Resources and the Bureau of Reclamation

The suit asked the court to terminate the agreements between

Westinghouse and the Japanese companies In addition it asked that

the defendants be ordered to grant reasonable royalty licenses under

their respective U.S and Japanese patents in order to permit Westing
house to sell the licensed products in Japan and to permit the Japanese

companies to sell the licensed products in the United States

The complaint also asked for an injunction against Westinghouse

maintaining any similar licensing agreements which prevent foreign

parties from selling in the United States or which prevent We sting
house from selling in foreign countries

Staff Richard Stern James Wallace Daniel

Hunter and William Bohling Antitrust Division
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CIVIL DIVISION

Assistant Attorney General William Ruckeishaus

COURTS OF APPEALS

ADMIRALTY

CLAUSE PROVIDING THAT SHALL IN NO CASE BE LIABLE

FOR ANY DAMAGE OR INJURY TO STRUCTURES CONSTRUCTED IN

NAVIGABLE WATERS WITH PERMISSION OF ARMY ENGINEERS IS

VALID AND EXONERATES FROM LIABILITY FOR ITS OWN
NEGLIGENCE

Boston Edison Co Great Lakes Dredge Dock Co et al

C.A No 7385 March 25 1970 61-36-235

The Army Corps of Engineers gave Boston Edison permit to lay

cables underneath navigable river The permit included standard

form clause see 33 C.F.R 209.130c2 providing

That the United States shall in no case be liable

for any damage or injury to the structure or work

herein authorized which may be caused by or re
suit from future operations undertaken by the

Government for the conservation or improvement

of navigation or for other purposes and no

claim or right to compensation shall accrue from

any such damage

The United States hired Great Lakes to dredge the river and Great Lakes

negligently damaged Edisons cables

Edison sued both the United States under the Suits in Admiralty

Act and Great Lakes The First Circuit through Caffrey affirmed

the district courts grant of summary judgment for the United States

holding that although the standard form clause does not mention

the word negligenc that clause exonerates the United States for

damage caused by its negligence that in including the clause in con

struction permits the Secretary of the Army was acting within the scope

of Congressionally delegated powers and that Bisso Inland Water

ways 349 U.S 85 1955 which invalidated on public policyt grounds

an exculpatory clause between two unequally powerful parties to con

tract was inapplicable because the Secretary was acting pursuant to

statutory authority

Staff Robert Zener and Raymond Battocchi

Civil Division
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SELECTIVE SERVICE

PRE-INDUCTION JUDICIAL REVIEW HELD TO BE AVAILABLE
WHERE COMPLAINT ALLEGES THAT REGISTRANT PRESENTED
LOCAL BOARD WITH FACTS SUFFICIENT TO CONSTITUTE PRIMA
FACIE CLAIM THAT HIS CLASSIFICATION BE REOPENED

Hunt Local Board No 197 C.A No 18 076 March 24
1970 D.J 25-62-2111

Selective Service registrant instituted this action in order to

obtain pre-induction judicial review of his local boards refusal to re
open his I-A classification and consider his claim to 111-A classifica

tion The registrant alleged in his complaint that his request to reopen
presented claim prima facie entitling him to the requested deferment
The district court granted the Governments motion to dismiss on the

grounds that there was no jurisdiction under Section 10b3 of the

Military Selective Service Act of 1967 50 App 460b3
Supp IV

On appeal the Third Circuit bya divided vote vacated the judg
ment of the district court The majority attempted to equate the situa
tion presented in the instant case with that presented in Oestereich

Selective Service Board 393 U.S 233 1968 and Breen Selective

Service 396 460 1970 by relying on the rule that for purposes
of motion to dismiss the allegations of the complaint must be taken

as true Accordingly the majority held that because the complaint

alleges clearly illegal action by the local board the case involved the

same type of clear departure from the statutory mandate as was pre
sented in Oestereich and Breen and hence pre-induction review was
available The Court ordered the case remanded to the district court

for determination as to whether or riot the registrant had in fact pre
sented the local board with facts which prima facie entitled him to the

requested Ill-A classification

Judge Aldisert in separate opinion expressed great concern
that the holding of the majority by requiring that factual determinations

be made by the district court would lead to the very litigious delay
that Congress attempted to avoid by enacting Section lOb3 Although

agreeing that the registrant should be granted relief he would have

made purely legal determination of similarnature to the deter
mination made in Oeste reich and Breen that the reopening regulations

32 C.F.R 1625.1 et in not providing for an appeal from the

denial of requested reopening were not authorized by the statute

Staff Morton Hollander and Ralph Fine

Civil Division
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SOCIAL SECURITY ACT ADOPTED CHILDS BENEFITS

LEGALLY ADOPTED AS USED IN 42 U.S.C 402d9B MEANS
AN ADOPTION PURSUANT TO STATUTORILY AUTHORIZED PRO-
CEEDING

Lillian Crag etc Robert Finch etc C.A No 28096
April 24 1970 137-73-208

Lillian Craig applied for and received Social Security old-age bene
fits from December 1960 Her great-grandson Michael had been living
with her continuously since January 1960 and had been dependent upon
her as his sole support during that entire period however it was not

until October 1966 that Mrs Craig received final decree of adoption

for Michael In November 1966 she filed an application for childs

benefits on his behalf The Social Security Act provides that child

adopted by recipient of old age insurance benefits after the insured

becomes entitled to benefits is deemed not to be dependent upon the in
sured unless the child is legally adopted within two years of the time

the insured first became entitled to benefits In this case by virtue of

statutory grace period Michael would have had to be legally adopted

by July 1966 in order to be deemed dependent and thus to qualify for

benefits

The Secretary denied benefits on the basis that the legal adoption
did not take place within the required time The district court disagreed
with the Secretary and held that legally adopted as used by the statute

meant only factually existing and continuing parent child relationship

within the specified limitation period created without view toward
economic gain

The Fifth Circuit reversed holding that the phrase legal adoption

as used in 42 402d9B means an adoption pursuant to formal

statutorily-authorized proceedings The Court noted that in order to

meet the definition of child within the meaning of the Act 42
402d3 an equitable adoption is sufficient However the Court con
cluded that in order to meet the additional dependency requirement it

is necessary that formal statutory adoption take place within the re
qul red time limit Thus the Court held that Michael was not entitled

to childrens benefits

Staff Kathryn Baldwin and Patricia Baptiste

Civil Division
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VETERANS REEMPLOYMENT

WHEN AN EMPLOYEE LEAVES HIS JOB TO ENTER MILITARY
SERVICE BEFORE COMPLETING REQUIRED PROBATIONARY
PERIOD HE NONETHELESS OCCUPIED AN OTHER THAN TEMPORARY
POSITION AND IS THUS ENTITLED TO REEMPLOYMENT BENEFITS

UNDER SECTION OF MILITARY SELECTIVE SERVICE ACT

David Brickner Johnson Motors C.A No 17828 April 30

1970 151-23-1147

Brickner was initially employed in permanent position by Johnson

Motors in September 1965 under collective bargaining agreement

which required all employees to serve 90 days on probation before

establishing seniority rating Under the agreement an employee auto

matically achieved permanent status upon the successful completion of

the probationary period and the employees seniority dated back to his

first day on the job Brickner left to enter the service after working

only 33 days and upon his return two years later was rehired in

October 1967 He completed new probationary period but was given

seniority date of October 1967 rather than September 1965 The

Military Selective Service Act of 1967 50 S.App 459 provides that

an employee occupying an other than temporary position who leaves to

enter the service shall

if still qualified to perform the duties of such

position be restored by such employer or his

successor in interest to such position or to

position of like seniority status and pay

Suit was brought to establish Brickners seniority as of September

1965 by the United States Attorney pursuant to 50 U.S.C App 459d
The Seventh Circuit Affirmed overruling its prior decision in Lesher

P.R Mallory Co Inc 166 F.2d 983 which was squarely in

point Relying in large part upon Tilton Missouri Pacific R.R
Co 376 169 the Court established two-fold test for deter

mining whether position was other than temporary and thus within

the coverage of the Act First the position itself must be permanent

one Second the employee must be able to show

That as matter of foresight it was reasonably

foreseeable that upon completion of the probation-

ary period the employee would receive permanent
status and as matter of hindsight it did in fact

occur
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Here since conversion to permanent status was automatic-under the

union contract and since Brickner actually completed his probationary

period after his return from the service both parts of the test were

met .-

Staff Alan Rosenthal and William Appler

Civil Division
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CRIMINAL DIVISION
Assistant Attorney General Will Wilson

COURTS OF APPEALS

FEDERAL AVIATION ADMINISTRATION AIR TRAFFIC CONTROL

ALL AIRCRAFT ARE SUBJECT TO FAA FLIGHT REGULATIONS

United States Donald Christensen C.A December 24
1969 419 2d 1401 88-6-37

Action was brought to recover civil penalties against Federal

Aviation Administration pilot employee who failed to follow flight

clearance instructions of Air Traffic Control while on an official flight
The district court dismissed the case on the theory that flight air

traffic control regulations were not applicable to Federal employee
engaged in operation of public aircraft

The issue in the Court of Appeals was whether the provisions of

Part 91 of the Federal Aviation Regulations relating to flight rules sub
part and particularly those in 14 C.F.R Section 91 75a and

relating to compliance with Air Traffic Control clearances and in
structions apply to public aircraft The Court of Appeals reversed
the district court holding that Congress intended for safety reasons to

create and enforce one uniform system of flight traffic rules by enact
ment of the Federal Aviation Act of 1958 and that air traffic regulations

promulgated thereunder were applicable to all aircraft regardless of

whether they were public or civil

Staff United States Attorney Douglas Baily
Assistant U.S Attorneys Lee Peterson
and Marvin Frankel Alaska

NARCOTICS AND DANGEROUS DRUGS

SHOWING OF SOLICITATION ALONE INSUFFICIENT TO PLACE
BURDEN OF DISPROVING ENTRAPMENT ON PROSECUTION

RECORDING OF CONVERSATION WITH DEFENDANT MADE BY
UNDERCOVER AGENT ADMISSIBLE AS CORROBORATION AND AS
MORE ACCURATE MEANS OF DISCLOSURE

United States Robert DeVore C.A March 18 1970
D.J 1ZA-67-4
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Appellant medical doctor was convicted of violation of 21

U.S 331q2 involving the unlawful Bale of depressant and stimulant

drugs to an agent of the Bureau of Narcotics and Dangerous Drugs

acting in an undercover cap4city On one occasion the agent recorded

his conversation with the appellant by means of an electronic transmitter

which he carried on his person Portions of the tape recording were
admitted into evidence in corroboration of the agents testimony

The appellant challenged his conviction on the grounds inter alia

that the Government failed to meet its burden in establishing his pre
disposition to commit the crime in order to justify soliciting him and

that the recording of his conversation with the agent should have been

excluded on the authority of Katz T.Jnited States 389 U.S 347 1968
The Court found these contentions as well as the other points raised

on appeal to be without merit and affirmed the conviction

The Court pointed out that the Government need not have reason
able grounds to suspect illegal conduct before offering one the opportunity

to commit crime Only when defendant shows some indication he was

corrupted by Government agents does the burden of disproving entrap
ment fall on the prosecution showing of solicitation alone is insuffi

cient to shift that burden to the Government since without more it is

not the type of conduct that would persuade an otherwise innocent person

to commit crime There must be showing of overreaching inducive

conduct before the issue of entrapment is properly submitted to the jury

In upholding the admissibility of the recorded conversation the

Court expressed the view that it was proper under Lopez United

States 373 U.S 427 1963 and Hoffa United States 385 U.S
293 1966 The Court recognizing conflict with United States

White 405 2d 838 C.A 1968 cert granted 394 U.S 957

1969 observed that in its opinion Lopez should control White

Staff United States Attorney Joseph Rogers Jr and

Assistant U.S Attorney Thomas Simpson
S.C
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TAX DIVISION

Assistant Attorney General Johnnie Walters

Procedures Re Obtaining Revenue Service

Files in Tax Cases

Heretofore upon receipt Of summons and complaint in the Tax

Division letter was sent to the United States Attorney instructing him

to furnish copy of the complaint to the District Director and request
that the latter forward all files to the Chief Counsel in Washington D.C

In accordance with new Internal Revenue Service procedures most

taxpayer files with the exception of those relating to 100% penalty and

certain excise tax cases are now located in the Internal Revenue Service

Centers Consequently now upon advice that complaint has been

filed the Chief Counsels office immediately requests the Service Center

to forward all files to Washington

Frequently however some files relating to the complaint are in the

District Directors office in connection with an audit of the taxpayer
Therefore in order to insure that all files are made available as ex
peditiously as possible it is requested that you continue to send copies

of all complaints to the District Director and request that he forward

any relevant files available in his office to the Chief Counsel in Washington

The form letter sent to you upon receipt of complaint in the Tax
Division has been revised to reflect the above changes in procedure

Resolution of Disputes Concerning Amount of Tax and/or

Interest Refundable in Ju4gments and Settlement Cases

In the recent past the Internal Revenue Service transferred most
of its taxpayer files from the District Directors offices to the Service

Centers As consequence of this change it is necessary to revise

our existing procedures for resolving disputes arising over the amount
of refund due taxpayers in either judgment or settlement cases

Current procedures are set forth in United States Attorney Bulletin

Item Vol 14 No 20 which Bulletin Item is reproduced under the Liti

gation Control Unit portion of the United States Attorneys Guide Tax
Division There it is recommended that when such disputes arise

particularly with respect to interest the taxpayer should take the

matter up directly with the District Director
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Since most taxpayer records are now located in the various Ln-

ternal Revenue Service Centers the District Director rarely has any

knowledge of the facts of the disputed case Accordingly in the future

whenever dispute arises concerning the amount of refund principal

and/or interest instruct taxpayers counsel to submit his objections

in writing to the Tax Division

For purposes of convenience and clarity we are reissuing Bulletin

Item Vol 14 No 20 entitled Delivery of Checks by U.S Attorneys to

Opposing Counsel and Taxpayer in Civil Tax Refund Cases incorporating

therein the above-described changes

Delivery of Checks by U.S Attorneys to Opposing

Counsel and Taxpayer in Civil Tax Refund Cases

The instructions contained in this Bulletin revise and consolidate

those heretofore published in Bulletin Items Vol No Vol 10

No 12 and Vol 14 No 20 which are as of this date repealed

Pursuant to procedures set out in 6292 published in 23

Federal Register number 78 refund checks are mailed directly to

United States Attorneys for delivery to taxpayers or their attorneys

of record The checks are made to the order of taxpayers who had

obtained judgments against the Government in civil tax refund cases
or who had been authorized refund through settlement of pending

court cases

In accordance with this procedure all Attorneys should be

sure to obtain from counsel or taxpayer the appropriate document

for terminating each case dismissal if the case has been settled

or satisfaction if the case went to judgment tender the check

immediately by registered mail receipt requested to counsel of

record or to the taxpayer if counsel has so indicated The covering

letter should provide with particularity that the check is being

tendered unconditionally This will avoid any question with respect

to the Governments liability for additional interest file the docu

ment in court close the case on your records and advise the Tax

Division immediately in order that the case may be closed on the De
partrrients records Until the Tax Division is so advised the case

remains open on its records and charged to your office

Some questions have arisen as to the tender of refund checks in

situations where opposing counsel will not agree to the filing of dis

missal if the case has been settled or satisfaction if the case went

to judgment
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In settlement cases if the objections raised indicate that there may
not have been meeting of the minds between the Government and the tax-

payer as to the terms of the settlement or in judgment cases if the

objections appear to be well-founded then the United States Attorney

should promptly notify the Tax Division and should hold the check pending

further instructions He should also request the taxpayer to advise the

Tax Division in writing and with specificity of the nature of the ob
jections

If however opposing counsels objection is limited to the in

sufficiency of the refund purely mathematical error either as to

principal and/or interest you should make an unconditional tender

of the refund check by registered mail receipt requested Again

you should request the taxpayer to advise the Tax Division in writing

of the nature of the alleged error The covering letter should specify

with particularity that the check is being tendered anconditionally

and acceptance of the refund check will not prejudice the taxpayers

right to further refund if such be determined to be due the taxpayer
Section 6611b IRC 1954 notice of adjustment is usually sent to you

with the check but the check should be tendered whether or not the

notice of adjustment Form 1331-B has been received

For your information the computation of the refundable amount

made by the National Office of the Internal Revenue Service covers only

the principal amount of the overpayment All statutory interest compu
tations are made for the most part in the Service Centers and occasionally

by the District Director concerned

If after the matter has been resolved to our satisfaction tax

payers counsel persists in his refusal to furnish the appropriate

documents please advise the Tax Division immediately and we will

instruct you as to the filing of an appropriate motion to dismiss or

motion to enter satisfaction of judgment


