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Death of Malcolm Dimmitt

Assistant IJ.S Attorney

Southern District of Texas

We are saddened by the passing on August 14 1970 of Malcolm

Dimmitt Assistant Uriited.States Attorney Southern District of

Texas Mr Dimmitt is survived by his wife Kate and one daughter

Mr Dimmitt received his B.A degree from Texas in

1953 attended the University of Houston and South Texas College of

Law where he received his LL.B degree in 1963 He was admitted

to the Bar for the State of Texas in 1964

He served as Assistant District Attorney for Harris County

from 1964 to 1967

On September 15 1967 Mr Dimn-iitt was appointed Assistant

United States Attorney for the Southern District of Texas and became

Chief of the Criminal Division in 1969 Mr Dimmitt participated in

the Westec case successfully prosecuted Dr Timothy Leary in the

second Leary case participated in the second Cassius Clay case

handled the post-trial motions including the recent one in the

Carlos Marcello case and was chief prosecutor in Chief

District Judge Ben Connallys court from November 1968 through

June 1970

Mr Dimrriitt received Special Commendation Award from

Attorney General John Mitchell on June 15 1970
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POINTS TO REMEMBER

Transfer of Order and Memoranda Stocking

The directives stocking function has been transferred from the

Circular Desk to the General Services Section Office of Adrninis

trative Services

Requests for printed copies of current Orders and numbered and

unnumbered Memoranda should be made in writing whenever possible

and sent to

Distribution Officer Room B-251

Office of Administrative Services

Department of Justice

Washington D.C 20530

Telephone requests when necessary should be made by calling

FTS-202-739-4101

Requests for directive searches and copies of Circulars issued

the past but still in effect should be submitted to the Circular Desk
Office of Administrative Services telephone FTS-202-739-3210

Administrative Division

Information re Deposition of Expert

Witnesses Under the Amendment to

the Federal Rules of Civil Procedure

An amendment to the Federal Rules of Civil Procedure provides

for Discovery of facts known and opinions held by experts Rule 26

b4 When such discovery is undertaken the Court shall require

that the party seeking discovery /of an expert expected to testify at

tria/ pay the expert reasonable fee for the time spent in responding

to discovery and with respect to discovery obtained Lfrom certain

other experts who are not expected to be called as witnesses at

trial the court shall require the party seeking discovery to pay the

other party fair portion of the fees and expenses reasonably in
curred in obtaining facts and opinions from experts Rule 26

b4C
Since it is customary for private parties to compensate their

experts in amounts greater than the Government pays its experts

the charge to the United States when seeking discovery will be at

rates higher than those for private parties seeking discovery from
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Government witnesses It is imperative that Government attorneys be

reasonable in their requests as paying the fees will impose an increased

burden on the witness appropriation

It is understood that the payment for expert witness service applies

to retained experts It does not apply to in-house experts i.e army
doctors post office investigators etc In the case of corporation
such as Du Pont it would not apply to their chemists etc

Attorneys in charge of case will continue the present practice
of submitting Forms DJ-25 when necessary for the Government to

pay for expert witness service These requests should be clearly
identified as an expert pursuant to Rule 26b4 and should contain

as much detail as possible concerning the length of time in taking

discovery and the fee the private party is paying his expert When
the reverse situation occurs the private party takes discovery
from our party the Government charge shall be computed on the

basis of the contract with our witness The private party shall pay
our witness by forwarding the check through the appropriate adminis
trative office so that appropriate records can be maintained Each check
should be supported by copy of the court order and sufficient

identification such as name of the case date of service daily

rate etc

Administrative Division
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ANTITRUST DIVISION
Assistant Attorney General Richard McLaren

DISTRICT COURT

CLAYTON ACT

COMPLAINT AND PROPOSED CONSENT DECREE UNDER SEC
OF ACT

United States CIBA Corp et al Civil 70-Civ-.3078

On July 17 1970 the Department of Justice filed civil antitrust

suit in the District Court in New York City together with

proposed consent judgment challenging the proposed merger of two
Swiss chemical companies that have large subsidiaries in New York
and New Jersey

Named in the suit were CIBA Corporation of Summit New Jersey
Geigy Chemical Corporation of Ardsley New York and CIBA Limited
J.R Geigy S.A and Geigy International A.G all of Basle
Switzerland

The suit charged that the proposed merger of the two Swiss

diversified chemical companies would substantially lessen competition
in the between their wholly owned subsidiaries in violation of

Section of the Clayton Act

The Basle companies had combined worldwide sales of $1 24

billion in 1968 from the manufacture and sale of dyestuffs pharma
ceuticals and other chemicals and the U.S subsidiaries had combined
sales of $423 million the complaint alleged

Specifically the complaint alleged that the proposed merger would
eliminate competition between the U.S subsidiaries in the manufacture

and sale of dyestuffs certain anti-hypertensive drugs herbicides and

chemicals known as optical brightening agents

The consent judgment requires the defendants to establish new

corporation and to transfer to it CIBAs dyestuffs and detergent opti
cal brightening agent businesses including personnel inventories
central headquarters and office buildings and branch offices in six

locations together with accounts receivable and orders in process
licenses under certain patents and exclusive rights to use certain

trademarks manufacturing know-how and technical assistance in
the construction of dyestuffs plant
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The...proposed judgment also requires the defendants tosupply the

new company for periods of 10 and years respectively its require
ments of unpatented and patented dyestuffs sold by Ciba-Geigy in the

The judgment requires that the new company be sold by Ciba-

Geigy within two years

With respect to pharmaceuticals the judgment requires the sale

within two years to single purchaser of all of Geigys patents relating

to pharmaceutical products certain Geigy trademarks and all of

Geigys interests in materials and information supplied to the Food and

Drug Administration relating to pharmaØeutical drugs

In addition the defendants are required for five years to supply
to the purchaser of the pharmaceutical assets the active ingredients
for these pharmaceutical products to extend to the purchaser an

option to purchase the Geigy plant at Cranston Rhode Island and

to extend to the purchaser certain co-manufacturing rights at the

Geigy pharmaceutical formulation plant at Suffern New York

With respect to agrochemical products the final judgment re
quires CIBA to grant to an eligible purchaser within two years un
restricted licenses under its patents relating to agrochemical products
manufacturing know-how and related technical information and the

right to have access to materials and inlormation filed by CIBA with

the Food Drug Administration and the Department of

Agriculture

The judgment specifies that the defendants shall enter into

supply contracts for period of three years to furnish the chemical

compounds for formulation of agrochemicals to furnish customer
lists and sales records and make personnel available for employment

Finally the judgment requires granting the purchaser of the

agrochemical assets two-year option to purchase the CIBA agro
chemical testing facilities at Vero Beach Florida

Under terms of the final judgment if Ciba-Geigy has not
within the prescribed periods of time disposed of the assets and

properties as required the Government may move the court for

appointment by the court of trustee who shall be empowered to

sell such assets at the best offer obtainable at either public or

private sale

The judgment also prohibits the defendants for five years
from acquiring directly or indirectly any other company engaged



627

in tThe same line of commerce except upon 15 days notie to the De
partment If within such 15-day period the Department requests

information relating to the proposed transaction then the trans

action may not be consummated before 60 days after such inforrna

tion has been submitted to the Department

Staff Lewis Bernstein Harry Burgess and

James Schultz Antitrust Division
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CIVIL DIVISION

Assistant Attorney General William Ruckeishaus

COURTS OF APPEALS

ADMINISTRATIVE LAW REASONS FOR AGENCY ACTION

FEDERAL TRADE COMMISSION MUST EXPLAIN ITS DEPARTURE
FROM PRIOR DISCRETIONARY RULING CONCERNING PROTECTIVE
ORDER IN SUBPOENA ENFORCEMENT PROCEEDING

F.T.C Walter Crowther etc et al C.A D.C Nos
23 924-7 June 25 1970 D.J 102-1449

The Federal Trade Commission issued subpoenas duces tecum to

number of cement companies competing with respondent Lehigh
Portland Cement Company in pending adjudicatory proceeding being
conducted by the Commission The subpoenaed parties requested

confidential treatment for the subpoenaed information in the form of

an order that the materials would be disclosed only to an independent

accounting firm with only summaries furnished to Lehigh This form
of protective order had been made by the Commission in an earlier

case two years before Mississippi River Fuel Corp Dkt
No 8657 The Commission however limited its protective order

in the instant case to the condition that the information could only

be disclosed to Lehighs independent legal counsel defending the

adjudicatory proceeding and could not be disclosed to Lehighs
officials After the third parties refused to comply with the sub

poenas the Commission brought subpoena enforcement proceedings
in the district court That court granted enforcement of the subpoenas
since the third parties had been given fair and reasonable treatment

the protective order entered by the Commission fully protected
the third parties rights Moreover the district court noted under

the Supreme Courts decision in FCC WOKO 329 U.S 223 the

agency need not deal with the instant case as it had dealt with

prior case viz Mississippi River The District of Columbia Circuit

however reversed The Court of Appeals held that the agency was
bound to distinguish the instant case from Mississippi River It

accordingly remanded the matter to the Commission for such

statement of reasons

Staff Morton Hollander and Leonard Schaitman

Civil Division



629

SELECTIVE SERVICE

JUDGMENT IN HUNT LOCAL BOARD NO 197 HAS BEEN
VACATED AND CASE HAS BEEN RESTORED TO CALENDAR FOR
REARGUMENT EN BANG

Hunt Local Board No 197 C.A No 18 076 March 24
1970 rehearing granted and judgment vacated July 22 1970

25-62-2111

In the June 12 1970 Bulletin Vol 18 No 12 401 we noted

the March 24 1970 decision of the Third Circuit in Hunt in which the

court held pre-induction judicial review to be available where the

complaint alleges that the registrant presented his local board with

facts sufficient to constitute prima facie claim entitling him to have

his classification reopened By an order dated July 22 1970 the

Third Circuit granted the Governments petition for rehearing

vacated its previous judgment and restored the case to the calendar

for reargument en banc

Staff Robert Zener and Reed Johnston Jr

.S
Civil Division

SOCIAL SECURITY AFTER-ADOPTED CHILDRENS BENEFITS

CHILD ADOPTED AFTER WAGE EARNER BECAME ENTITLED TO
DISABILITY BENEFITS CAN RECEIVE CHILDS BENEFITS ONLY IF IN

MONTH THE WAGE EARNERS DISABILITY BEGAN ADOPTION PRO
CEEDINGS ARE BEGUN OR THE CHILD IS LIVING WITH THE WAGE
EARNER

Cecil Rowe Finch C.A No 13 964 June 11 1970

137-84-745

42 402d8D provides that child adopted by wage
earner after he became entitled to disability benefits shall not be

eligible for separate childs insurance benefits unless he is adopted

within two years of the month after the month in which the wage earner

became entitled to benefits In addition the child must comply with one

of two alternative subsections of 42 U.S.C 402d8D subsection

requires adoption proceedings to have been begun in or before the

month in which disability an and subsection ii requires that the

child be living with such twage earner in such month

Cecil Rowe applied for period of disability and disability bene
fits and was found to be disabled as of January 1965 Pursuant to the

Social Security Act he became entitled to receive benefits after waiting
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six months in August 1965 During this waiting period his grand

daughter brought her daughter to live with Rowe who finally adopted

the Øhiild in March 1967 or within the two years of his entitlement to

benefits However since the adoption proceedings had not been

started nor was the child .living with Rowe at the time he became

disabled January 1965 the Secretary held that the child was not

entitled to benefits The district court reversed by reading the

language of 42 U.S.C 402d8Dii i.e such month to refer

back to the month mentioned in the main section which is the month

of entitlement rather than to the month used in the alternative sub
section the month of disability Since the child was living with

Rowe when he became entitled to benefits in August 1965 the court

awarded those benefits

On appeal the Fourth Circuit reversed Chief Judge Haynsworth

pointed out that these sections as interpreted by the Secretary re
flected rational scheme evidencing congressional intention to

provide for such payments on behalf of the adopted child provided

there was some evidence that adoption was intended or was at least

seriously contemplated at the time of disability Slip Op
By requiring that either the adoption proceedings have begun or the

child be living with the prospective parent when the parent became

disabled Congress attempted to insure that the adoption was not

for purposes of increasing benefits to the family unit The Court

also found its interpretation strongly supported by the legislative

history of the statute and HEWs implementing regulation

Staff William Appler argued Rosenthal

and Raymond Battocchi Civil Division

STANDING

BIDDERS ON GOVT CONTRACTS HAVE STANDING TO CHAL
LENGE GOVT AWARD OF CONTRACT TO THIRD PARTY

Scanwell Laboratories Inc David Thomas etc et al

C.A D.C No 22863 February 13 1970 rehearing denied May
1970 145-151-220

Ballerina Pen Co et al Robert Kunzj etc et al

C.A D.C No 22 799 April 24 1970 rehearing denied May 21

1970 145-171-84

Blackhawk Heating Plumbing Co William Driver

etc et al C.A D.C No 22 956 May 19 1970 D.J 88-16-314
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Each of these actions involves challenge to the Governments

award of contract by disappointed bidder or propective bidder

In Scanwell the second lowest bidder challenged the award of an air

port landing system contract to the lowest bidder charging that the

low bid was not responsive In Ballerina prospective bidder on

Government ball-point pen procurement contract sought to require

GSA to issue an invitation for bids on the contract rather than nego
tiate the procurement contract with the workshops for the blind In

Blackhawk the low bidder challenged the award of VA hospital

construction contract to higher bidder on the basis that the low

bidder was not responsible bidder In each of these cases the

district court dismissed the complaint On appeal the Court of

Appeals for the District of Columbia Circuit reversed and held that

bidders have standing to challenge the award of Government contracts

In Scanwell the Court held that injury in fact was sufficient to

confer standing even though the bidder possessed no legal right
which was invaded by an allegedly unlawful award to competitor

and there existed no person aggrieved provision in the statute

alleged to have been violated

In Ballerina and Blackhawk which unlike Scanwell were de
cided subsequent to the Supreme Courts rulings in Association of

Data Processing Service Organization Carnp 397 U.S 150 and

Barlow Collins 397 U.S 15.9 U.S Attorneys Bulletin April

1970 Vol 18 No pp 201-203 the Court of Appeals held that

party has standing to challenge the Governments award of con
tract if he alleges injury in fact arbitrary or capricious

agency action or action in excess of statutory authority so as to

injure an interest arguably within the zone of interests to be pro
tected or regulated by the statute or constitutional guarantee in

question and no legislative intent to withhold judicial review

The Court did not discuss the further requirement set out in

ADAPSO that in order to obtain relief on the basis of an alleged viola

tion of statute the plaintiff must demonstrate that he possesses

legal interest While this legal interest test may not affect the

standing question it is threshold question on the merits Thus
unless bidder or potential bidder can demonstrate that the statute

allegedly violated by the award of the challenged contract was

enacted for his benefit or protection he does not meet the legal

interest requirement In that connection it is still the position of

the Department that the Federal procurement statutes involved in

each of these three cases were not enacted for the protection of

sellers or bidders but were solely for the benefit of the Government

Perkins Lukens Steel Co 310 U.S 113 and accordingly that
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the Court should have upheld the district courts dismissal of each of

these cases on the basis that the threshold legal interest test was

not met

Staff Alan Rosenthal Michael Farrar

Patricia Baptiste and Reed Johnston Jr

Civil Division
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CRIMINAL DIVISION

Assistant Attorney General Will Wilson

COURT OF APPEALS

NARCOTICS

SPECIFIC CONSPIRACY STATUTE CONTROLS GENERAL
CONSPIRACY STATUTE

United States Clifford Darrell Isbell C.A No 24 779

June 24 1970 D.J 12-46-67

Appellant Isbell along with three co-conspirators was con
v-icted of one count of conspiracy to unlawfully import rnarihuana

The conspiracy count of the indictment mentioned violations of both

21 U.S.C 176a and 18 U.S.C 371 Isbell was sentenced to five

years under 21 U.S.C l76a

Appellant contends that the trial court should have sentenced

him under 18 371 and that he was denied the possibility of

probation by being sentenced under l76a

18 U.S 371 is the general conspiracy statute and 21 U.S.C
176a provides for the punishment of anyone who conspires to introduce

marihuana in the United States Faced with two conspiracy statutes

one general and one specific the Court of Appeals held as matter

of law that the specific statute must control

The Court also found that the trial judge had observed that

he would have imposed the same sentence whether it was under

176a or 371 Therefore appellant would not have been given proba
tion under 371

Staff United States Attorney Bart Schouweiler

Nevada
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Shiro Kashiwa

COURTS OF APPEALS

OIL AND GAS LEASES

SECY OF INTERIOR COLLATERALLy ESTOPPED FROM
DENYING LEASE TO APPLICANTS WHO WERE EFFECTIVELY
DENIED AN APPEAL BY BEING LED TO BELIEVE THAT AN
AMENDED OFFER WOULD BE ACCEPTED

Mary Brandt Natalie Shell Hickel C.A No
22 748 May 11 1970 D.J 90-1-18-708

Mary Brandt and Natalie Shell appellants submitted non-
competitive oil and gas lease offer to the Bureau of Land Management
They designated on the offer that Mrs Brandts interest was to be
three-fourths interest and that Mr Shells interest was to be one-
fourth interest The BLM rejected the offer because of the reference
to the unequal interests but gave the applicants 30 days in which to

substitute new offer forms which they did Shortly thereafter
another party filed protest against the issuance of the lease to

Mrs Brandt and Mrs Shell This party had submitted lease offer
after the first offer of the appellants but before the amended offer
The Secretary of the Interior held that the amended offer was an
attempt to create new offer and that by failing to appeal from the
decision as to the validity of the original offer the appellants lost

any right to assert the validity of the original offer Thus they
were not entitled to the lease This decision was upheld by the

district court even though governmental agency the BLM had
offered the alternative course to the appellants

The Court of Appeals reversed holding that the decision of

the Secretary denied appellants due process When appellants
first offer was rejected they were not notified of the adverse
effect of failure to appeal Indeed they were led to believe that
an appeal was unnecessary Although the Land Office was without

authority to allow an amended offer the Court reasoned that

some forms or erroneous advice are so closely connected to the
basic fairness of the administrative decision making process that
the government may be estopped from disavowing the misstatement
The Court held that the Secretary was collaterally estopped by the

misinformation given to the appellants
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The ambiguity as to whether final rejection of the offer would

occur only upon failure to submit an amended offer or whether the

first offer was already rejected was resolved by the Court in favor

of the appellants

Staff George Hyde Land Natural Resources Division

INDIANS

OIL AND GAS LEASES MADE BY INDIAN TRIBE HELD TO BE
VALID FEDERAL GOVT TERMINATED CONTROL OF LEASING
BY SENECA NATION

United States Devonian Gas Oil Co C.A No 365

April 1970 D.J 33-33-881-0 and 33-33-881-3

Section of the Seneca Leasing Act of 1950 64 Stat 442 with
drew Federal control of oil and gas leasing on certain Indian lands

and transferred control to the State of Nw York However New
York did not specifically authorize Indian oil and gas leases on the

land until 1961 Meanwhile in 1955 the Seneca Indian Nation entered

into several oil and gas leases of land within one of their reservations

with the defendant The United States in 1963 condemned the land

and made reparation to the Seneca Nation and individual Indians The
United States then moved for summary judgment determining that the

leases were invalid The judgment was granted but the Court of

Appeals reversed

The United States contended that the authorization in the Leasing
Act which allowed the Indian Nation to lease lands for such purposes
and such periods as may be permitted by the laws of the State of New
York should be read to mean as may be specifically permitted
This would make the 1955 leases invalid because they were not then

authorized by the State of New York However the Court of Appeals
held that the clause meant as shall not be prohibited This vali
dated the 1955 leases since they had not been prohibited by the New
York legislature

The Court looked to statements by legislators other related

legislation which contained similar relinquishments of Federal con
trols and the construction given these statutes by the Commissioner
of Indian Affairs to reach its conclusion The Court noted that the

expansion of the leasing power of the Nation was favored not its

restriction The facts that the Nation had not requested authorizing

legislation from the State before 1961 and that the Nation supported
the 1961 legislation which restricted its authority to lease were found
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to give no support to the Governments position Indeed -the Court

managed to use these facts in favor of the defendant

Staff George Hyde Land Natural Resources Division

TOTAL TERMINATION OF FEDERAL TRUST RELATIONSHIP
WITH INDIANS IS AS OF DATE OF PROCLAMATION BY SECY OF
INTERIOR- -NO DUTY SURVIVES THAT PROCLAMATION STOCK
TRANSFER AGENT FOR INDIANS HAS NO DUTY OVER AND ABOVE
THAT OWED TO NON-INDIANS

--

Anita Reyos United States C.A 10 No 40-69 41-69 42-69

43-69 44-69 June 19 1970 90-2-18-103

25 U.S 677-677aa directed that the Federal trust relationship

with the mixed-blood members of the Ute Indian Tribe be terminated
and the tribal property be divided between the mixed-blood and the

full-blood groups The plaintiffs in this action were members of the

mixed-blood group

Under the termination statute corporation was formed to

manage the mixed-blood groups interests in gas oil and mineral

deposits on the reservation Shares of stock were issued to each

member of the group and the defendant bank was commissioned to

act as transfer agent and to provide other services for the corporation

The plaintiffs sold shares of their stock to non-Indians through

the bank as transfer agent Plaintiffs sued alleging breach of the

banks duty and breach of the duty of the Secretary of the Interior

and local officials of the Bureau of Land Management in allowing the

transfers The district court found all the defendants to be liable

but the Court of Appeals reversed remanding for finding as to

some of the factual issues

The Court first considered the action against the United States

The termination statute directed the Secretary of the Interior to issue

proclamation that the Federal trust relationship was terminated

when appropriate and the Secretary did so The plaintiffs contended

that even after this proclamation was made there was residual

wardship or trust relationship which survived the termination and

which imposed upon the United States the duty to prevent inconsid

erate improper or improvident sales of the shares to non
Indians The Court held that there was no such duty for on the

date of the proclamation all trust duties of the United States were

terminated
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The termination statute also provided that if an Indian wished to

sell his shares he must first offer them to the Tribe Plaintiffs argued

that this provision imposed duty upon the United States to insure its

enforcement However again the Court held that there was no duty

after the termination proclamation The first-offer requirement was

embodied in procedure set up by the Tribe and the defendant bank

and was approved by the Bureau of Indian Affairs and the Court held

that it was up to the Tribe and the bank to enforce the requirement

after the termination

The Court held that the bank had breached no duty to the Tribe

by acting as transfer agent The stock transfer contract between the

bank and the Indians contained no provision whereby the bank was to

discourage stockholders from selling their shares so the Court found

no such duty as the plaintiffs alleged there was The forms executed

by each seller which stated that first-offer had been made to the

Tribe were found to be proper and the banks purely ministerial

duties in relation to the transfers were found to be properly performed

The Court went further to state that the bank had no duty to ascertain

the truth of the affidavits of first-offer and that the banks duty was

merely to act as an agent between the seller and the buyer

The bank and two of its officers were found to be liable under

Regulation lOb-5 of the Securities and Exchange Commission 17

C.F.R sec 240.lOb-5 The Regulation forbids fraud in the ex
change of securities

The two officers of the bank purchased several shares of stock

from the Indians and then resold them at very high profits They

misrepresented the market price of the stock to the Indians and were

therefore liable for damages Since the bank had knowledge that its

employees were purchasing the stock for their own account it too

was liable under the Regulation

Reliance by the plaintiffs on the misrepresentations of the de
fendants was not shown and the Court remanded the case for

decision on this issue and for recomputation of damages

Staff Edmund Clark Land Natural Resources Division

SOVEREIGN IMMUNITY NO FEDERAL CT JURISDICTION
STATUTE WHICH SPECIFICALLY COVERED OIL GAS AND
MINERAL RIGHTS OF MIXED-BLOOD INDIANS PRECLUDED
REVIEW
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Affiliated tJte Citizens of the State of Utah United States

C.A 10 No 175-68 June 19 1970 D.J 90-2-11-6904

In this action the plaintiff an unincorporated association sought
to have conveyed to its individual members pro rata portion of

the oil gas and minerals underlying the Ui.ntah and Ouray Reservation
in Utah The members of the association are mixed-blood members
of the Ute Indian Tribe

25 U.S 677-677aa provide for the termination of the trust

relationahip between the United States and the mixed-blood members
of the Ute Tribe This termination statute specifically states that
the interests of the mixed-blood group in the gas oil and other
minerals were not to be distributed but were to be managed by an
association or corporation in their entirety

The district court held that the statute precluded the requested
relief and that further there was no jurisdiction to entertain the
action because it was an unconsented suit against the United States
The Court of Appeals affirmed on both grounds

The appellant attempted to rely on 25 345 which provides
that an Indian may bring suit against the United States when he seeks to

gain possession of an allotment or other parcel of land from which he
has been unlawfully excluded The Court noted that the word allot
ment has well recognized meaning and refused to extend it to

include oil and gas interests

The appellant also attempted to bring its action within 28
1399 and 2409 which control situation wherein the United States is

joint tenant or tenant in common with the party seeking relief Although
legal title to the contested interests in this case is vested in the United
States the trust relationship gives only beneficial title to the Indians
not joint tenancy or tenancy in common interest The Court there
fore held that the action was not within the purview of this statute

The Court examined the specific section of the termination
statute which provided for the management of the mixed-blood Indians
share and found it to be controlling This precluded any action and
compelled the affirmation of the trial courts decision

Staff Edmund Clark Land Natural Resources Division

CONVEYANCE OF LANDS TO U.S AS TRUSTEE FOR TRIBE
SET ASIDE

United States Colonel Frank Childs et al C.A No 22601
February and June 24 1970 D.J 90-2-5-356
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-- The United States commenced this action to quiet title to ranch

Ømirewhich had been conveyed to the as trustee for the benefit

of the Papago Tribe Under the trust agreement which Federal em
ployees prepared on request the grantors reserved life estate

their children were to be admitted to tribal membership and to have

preferential right to the improvements The grantors over the years

had expressed various intentions inter alia to preserve the empire in

perpetuity to provide for their children to provide for other descendants

also and to benefit the Tribe All these intentions were never fully

realized the trust accomplishing only some

There was evidence that the Federal employees had confidential

relationship with the grantors that the grantors were not independently

advised concerning the transaction and that many descendants other

than children would be deprived of any beneficial interest in the ranch

because of ineligibility for tribal membership

The district courts invalidation of the transaction was initially

reversed by divided panel of the Ninth Circuit On rehearing how
ever the Court unanimously affirmed Emphasizing the Federal

employees good faith but recognizing their competing duty to the

Tribe and the resulting--but apparently unintended- -disinheritance

the Court said

Under all of these circumstances we believe

that the trial court was justified in holding that

the execution of the trust constituted an un
natural disposition of the ranch which favored

the Papago Tribe and that in the absence of

independent legal advice at the time of its

execution the trust must be set aside

Staff Edmund Clark Raymond Zagone and

Frank Friedman Land Natural Resources Division

INDIANS SOVEREIGN IMMUNITY

PROJECT BENEFITING NON-INDIAN IN INDIAN IRRIGATION
SYSTEM PERMITTED SOVEREIGN IMMUNITY JURISDICTION
NON-SUABLE ENTITIES REMAND FOR DECISION ON CLAIM THAT
COSTS ASSESSMENT ON INDIAN LANDS IS UNAUTHORIZED

Scholder United States C.A No 24306 June 22 1970
D.J 90-2-2-148

An Indian allottee as representative of class and the Pala

and Rincon Bands of Mission Indians sought to enjoin use of funds
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appropriated for Indian irrigation systems for construction of pipe-

line which would allegedly benefit only lands owned by non-Indian

The assessment of construction costs on Indian lands within the

system was also challenged Such assessments are not collected

while title remains in Indians Named as defendants were the

United States the Secretary and Department of the Interior the

Bureau of Indian Affairs and certain officials of that Department
and Bureau The district court dismissed for lack of jurisdiction
as to the allottee and granted summary judgment against the Bands

The Court of Appeals found that the district court had no juris
diction because 28 1361 the Mandamus Act provided no

consent neither did 28 1362 which only limits the $10 000

jurisdictional requirement of 28 U.S.C 1331 for Federal question
class actions brought by Indians and neither did 28 345

Appellants relied primarily upon 25 U.S.C 345 which grants
district courts jurisdiction to try and determine any action in
volving the right of any person in whole or in part of Indian blood

or descent to any allotment of land under any law or treaty
The Court noted that this section has been construed to permit suits

designed to protect rights appurtenant to the land water rights
but then went on to hold that the judicious administration of the

irrigation project was not such protected right The decision by
the BIA is therefore uncontestable as there is no consent to suit

As to the claims against the individually named officers of the

BLA the Court declined to indulge in the legal fiction that suit

against government officer in his official capacity is not suit

against the sovereign because the officers were not acting uncon
stitutionally or pursuant to an unconstitutional grant of power The
Court examined the statute appropriating the funds for the irrigation

project along with several other similar statutes It could find no
intention to exclude non-Indians from the benefits of the projects
when their land is within the project area Neither could it find any

proscription of expenditures which would benefit solejy non-Indians

The actions of the officers were therefore within the constitutional

framework of the statutes and sovereign immunity barred the suit

against them

The Court did remand to the district court one issue Appellants

alleged that the imposition of the costs of the lateral canal as reim
bursable cost was unauthorized and an unconstitutional taking The
Court of Appeals found that this claim did involve property right

which is appurtenant to the land and that the claim would therefore

be reviewable under 25 345 quoted above The construction
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charges levied against the land act as lien on the land reducing it

market value This affects the Indians interests and rights to his

allotment and he can challenge the validity of such charges under

section 345

Staff George Hyde 8z Gerald Secundy

Land Natural Resources Division

HELIUM REGULATIONS

STANDING TO SUE SECY OF INTERIOR ENJOINED FROM
ENFORCING REGULATIONS WHICH REQUIRED GOVT CONTRACTORS

TO PURCHASE HELIUM PRODUCED BY DEPT OF INTERIOR

Air Reduction Co Inc Hickel C.A D.C 1969 4Z0 F.Zd

592 D.J 91216

In 1925 Congress authorized the Department of Interior to extract

helium from natural gas Later the Secretary of the Interior was

authorized to sell the helium to private users In 1960 Congress

passed the Helium Act of 1960 50 U.S 167 which provided for

long-range helium conservation program The Act also required

all agencies of the Federal Government to purchase helium from the

Department of the Interior at price set by the Secretary This

price was considerably higher than that of helium on the open market

and sales by the Department decreased The Secretary therefore

published certain regulations in 33 Fed Reg 15478-80 which forbade

government agencies and their contractors from purchasing helium

from any source but the Department of the Interior The district

court permanently enjoined the Secretary from enforcing the regula

tions The Court of Appeals affirmed this decision

The Court held that the private producers who sought the in

junction appellees had standing to assert the invalidity of the regu
lations because of their existing business relationship with government
contractors

In interpreting 50 U.S.C 167da the Court looked to the

legislative history of the bill The conclusion was that although

there was some support of the Governments position in certain

statements by the backers of the bill the word agencies did not

include private contractors The Court felt that the intention of

Congress was to control the contractors not by direct operation of

the statute but by appropriate provisions in the agency-contractor

contract The Secretary had therefore acted outside the statute by

publishing the regulations

Staff Roger Marquis Floyd France

George Hyde Land Natural Resources Division
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PUBLIC LANDS

EJECTMENT SUMMARY JUDGMENT PROPER UNDER RULE
56e CIV WHERE HAD PRIMA FACIE OWNERSHIP
AND DEFENDANT SHOWED NO PATENT

United States Gossett et ux and United States Williams
et al 1969 416 Zd 565 cert.den 397 U.S 961

90-1-10-534 and 90-1-10-681

In action by the U.S for ejectment and damages against parties

in possession of lands allegedly in the public domain the district court

granted summary judgment as to possession in favor of the On

appeal the Ninth Circuit upheld the district court findings on the

basis of Rule 56e of the Civ The Court found that there was
not sufficient evidence supporting the claimed factual dispute to

require jury or judge to resolve the parties different version of the

truth at trial

The had prima fade title to the lands by virtue of its

original ownership of the area under the Treaty of Guadalupe Hidalgo
Stat 922 and executive orders withdrawing those lands from public

entry Defendants only claim to the lands were quitclaim deeds not

tracing back to either the State or the United States and nebulous

claim to title by adverse possession which does not run against the

United States Therefore no genuine issue of material fact was

presented and the judgment of the lower court was affirmed

Staff Edmund Clark Land Natural Resources Division

ARIZONA-CALIFORNIA BOUNDARY PRECISE LOCATION OF
HIGHWATER MARK OF COLORADO RIVER NOT NECESSARY

United States Claridge et al and State of Arizona ex rel
Lassen C.A 1969 416 F.Zd 933 cert den 397 U.S 961

In affirming the decision of the district court which upheld the

action by the to quiet title to lands located on the Arizona side

of the Colorado River the Court heid that precise location of the

high water mark at the time of Arizonas statehood was unnecessary
The Court adopted the statement of the district court in ruling 279

Supp at 91

The ordinary high water mark of river is

natural physical characteristic placed upon
the lands by the action of the river It is placed
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there as the name implies from the ordinary

flow of the river and does not extend to the peak

flow or flood stage so as to include overflow on

the flood plain nor is it confined to the lowest

stages of the river flow

As riparian owner the las title to the land in question due

to the accretion and erosion caused by the gradual movement of the

river This is so in spite of the fact that the construction of the

Hoover Dam in 1935 determined the present course of the river

Staff Edmund Clark Land Natural Resources Division

HIGHWAYS

FEDEL-AID HIGHWAY AC OF 1968 REQUIRES PUBLIC
HEARING AS TO THREE-SISTERS BRIDGE AND OTHER D.C HIGH
WAYS OTHERWISE CONSTRUCTION IS UNCONSTITUTIONAL

D.C Federation of Civic Associations Inc Volpe C.A
D.C No 23 870 April 16 1970 90-1-23-1522

Title 23 Secs 128a 134 and 138 of the U.S Code requiring

public hearings as to design and location of any proposed interstate

highway or bridge and determination that new highway projects be

approved by the Secretary of Transportation under certain criteria

cannot be circumvented because 10 do so would violate basic con
stitutional rights

Section 23 of the Federal-Aid Highway Act of 1968 82 Stat

827-828 1968 provides for the construction of several sections of

new highway one of which is the Three Sisters Bridge across the

Potomac River Contracts for construction of the bridge were let

but this suit was instituted for declaratory judgment and injunctive

relief to halt the construction on the grounds that several provisions

of Title 23 of the Code had not been complied with

The district court refused to grant the injunction holding that

Congress had intended that construct.on commence as soon as possible

and that no public hearings normally required by Title 23 need be

conducted

The Court of Appeals reversed and remanded the case for

determination of whether the provisi-ns of Title 23 had been complied
with
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Section 23 of the Federal-Aid Highway Act of 1968 provided
in part that construction of the highway would start no later than 30

days after the enactment of the Act The appellees contended that

this provision created waiver of the provisions of Title 23 which

might retard the construction of the bridge The Court of Appeals
however held that such waiver would make the statute unconstitu

tional and chose not to read the statute in that way

The Court felt that if the residents of the area of the proposed

construction were denied the right to attend hearings and make their

views known there would be discrimination based on an invidious

classification between groups of citizens which would violate the

equal protection clause of the Constitution Finding that fundamental
and personal rights are at stake here the Court reasoned that any
discrimination against the residents of the area would have to meet

very heavy burden of justification The Court noted that the test

would be whether the discrimination was necessary to the accomplish
ment of some permissible state objective

The fact that the views of the community would probably be

adverse to the construction of the bridge was held to be irrelevant

legislature may not constitutionally disenfranchise group of

citizens because of their expected views

Looking to the legislative history of the Act the Court could

find no indication that Title 23 requirements were to be ignored
Indeed the Court even found some support for the idea that Title 23

could not be ignored including an interpretation of the Act by the

Secretary of Transportation

Although the Act contained provision that the bridge be built

notwithstanding any other provision of law or any court decision

or administrative action to the contrary the Court felt that this

did not require or allow disregard for other laws such as Title

23 The Court felt that the provision was for the express purpose
of avoiding previous dispute about the propriety of the proposed

construction

Staff Thomas McKevitt and Edmund Clark

Land Natural Resources Division

STATE COURT

INDIANS

JURISDICTION STATE COURT HAS JURISDICTION OF SUIT BY
NON-INDIAN AGAINST INDIAN
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State of Montana ex rel Robert Kennerly et ux Dist Ct
of Ninth Judicial District for the State of Montana State Ct of

Montana No 11786 March 1970 D.J 90-2-0-662

Petitioners Robert and Helen Kennerly were defendants in an

action in which the plaintiff non-Indian who owned store on

private patented land within the boundaries of an Indian reservation

sought payment for grocercies purchased but not paid for by the

petitioners who are Indian Petitioners filed motion to dismiss

the action on the ground that the court did not have jurisdiction over

them as Indians or over the subject matter The motion was denied

The Montana Supreme Court affirmed thus holding that the lower

State Court had jurisdiction The Government participated in the

Supreme Court as amicus curiae urging the position of petitioners

The court noted that the Blackfeet Tribal Law and Order Code

gives concurrent and not exclusive jurisdiction of all suits wherein

the defendant is member of the Tribe to both the Tribal Court and

the State Courts The court also noted that members of the tribe

use the State Courts for many legal matters and that the members

of the tribe as citizens of the State even vote on the judges and

clerks of the State Courts

Under Rule 4B2 Montana Rules of Civil Procedure juris
diction is acquired of party by his voluntary appearance in an

action The Kennerlys appeared when summoned and requested

change of venue This gave the court jurisdiction over the persons

of the petitioners

The Civil Rights Act of 1968 25 1321-1326 provides

that State Courts will have jurisdiction over civil and criminal

actions involving an Indian only if the members of the Tribe vote

to accept such jurisdiction The Tribal Law and Order Code was
deemed to satisfy this requirement

The court discusses the case of Williams Lee 358 U.S 217
where the Supreme Court held that in suit by non-Indian against

an Indian the State Court did not have jurisdiction The court distin

gui shed this case because it involved matter of Indian tribal rights--

the ownership of livestock- -while the instant case involves purely

personal matter--a debt for groceries The applicability of State law

in such situation does not infringe on the right of reservation Indians

to make their own laws and be ruled by them Indeed the Tribal Law
and Order Code which gives jurisdiction to the State is the law of

the Indians

Staff Assistant U.S Attorneys Keith Burrowes
James Patten Mont and George
Hyde Land Natural Resources Division


