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ANTITRUST DIVISION
Assistant Attorney General Richard McLaren

DISTRICT COURT

SHERMAN ACT

COMPLAINT AND CONSENT JUDGMENT FILED UNDER
SECTIONS AND OF ACT

United States Bethlehem Steel Corp Pa No 70-3102

November 10 1970 60-138-156

On November 10 1970 complaint and proposed final judgment

were filed against the Bethlehem Steel Corp in the District Court for the

Eastern District of Pennsylvania The complaint alleges that Bethlehem

has since 1956 entered into combinations with customers and suppliers

to restrain trade by reciprocal purchase arrangements in violation of

Section of the Sherman Act The complaint also charges violation of

Section of the Sherman Act by attempting to monopolize the requirements
of Bethlehems supplier-customers for steel and steel products

The complaint alleges that Bethlehem made purchases on the

understanding that the suppliers would reciprocate by purchasing from
Bethlehem The complaint also alleges that Bethlehem utilized compara
tive purchase and sales data in determining from which suppliers it

shall purchase and that it discussed such purchase and sales data with

its suppliers and customers In addition the complaint alleges that

Bethlehem refused to buy from suppliers who did not reciprocate by
purchasing from Bethlehem

The proposed judgment filed under the customary 30-day

waiting period enjoins Bethlehem from entering into any understanding
with suppliers or customers to reciprocate purchases The judgment
further enjoins Bethlehem from directing or recommending to any joint

venture which it does not control where it shall place its purchases
Bethlehem is prohibited from engaging in the practice of discussing
with any supplier contractor or customer the relationship between

their purchases and sales and from comparing or exchanging purchase
and sales data with any supplier or contractor to facilitate further or

ascertain any relationship between their purchases and sales The de
fendant is also prohibited from communicating to its suppliers that it

will give preference to those who purchase from Bethlehem
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The judgment contains relief involving Bethlehems internal

operations Bethlehem is enjoined from preparing or maintaining

statistical compilations which compare purchases and sales It is

prohibited from engaging in the practice of issuing to personnel with

primary purchasing responsibilities any form of notice which directly

or indirectly identifies suppliers as customers and either discloses

their purchases from Bethlehem or recommends that purchases be

made from such customers Likewise Bethlehem is enjoined from

engaging in the practice of issuing to personnel with primary sales

responsibilities any form of notice which directly or indirectly

identifies customers as suppliers and either discloses their sales to

Bethlehem or recommends that purchases from Bethlehem be solicited

from such customers

The judgment contains provision not appearing in previous

judgments When customer or supplier inquires about its purchase

and sales relationship with Bethlehem the customer or supplier

cannot be referred to any Bethlehem employee having primary sales

responsibilities

Bethlehem is directed to abolish any positions or duties which

relate to reciprocal purchasing arrangements and to refrain from

establishing or maintaining any similar positions The judgment

directs Bethlehem to issue to its employees having sales or purchasing

responsibilities policy directive containing the usual provisions

prohibiting such personnel from engaging in reciprocal trade relations

practices

The judgment contains the customary requirements concerning

notice to suppliers of the various provisions of the judgment

The judgment is to be in effect for 10 years

The matter was assigned to Judge Thomas Masterson

Staff Margaret Brass Karl Kunz Donald

Mullins Robert l-Ieier Robert Mitchell retired
William Kilgore and Ernest Carsten

Antitrust Division
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CIVIL DIVISION

Assistant Attorney General General William Ruckeishaus

DISTRICT COURT

VETERANS

REGULATION OF VETERANS ADMINISTRATION PROVIDING

THAT VETERAN MAY OBTAIN WAIVER OF DEFICIENCY JUDGMENT

AGAINST HIM ONLY WHEN HE IS NOT AT FAULT AND WHEN DLNLAL

WOULD NOT WORK SERIOUS HARDSHIP HELD VALID

United States Blake D.Alaska No F-64-69 August 13

1970 151-0176

After the veteran defaulted on mortgage insured by the VA
the VA paid the mortgage and obtained deficiency judgment against the

veteran 38 U.S.C 1820a4 provides that the VA may waive

deficiency judgment where it determines that the default arose out of

compelling reasons without fault on the part of the veteran or that col

lection of the indebtedness would otherwise work severe hardship on

the veteran The VA adopted regulation 38 C.F.R 13-209a
which followed the above language except that and was substituted

for or so that relief was to be granted only if all the factors

mentioned in the statute were determined to exist The VAs Com
n-iittee on Waivers and Compromise found that the default had arisen

out of compelling reasons without the fault of the veteran but that

collection of the debt would not work severe hardship on the veteran

The veteran sued arguing that the regulation was in conflict with its

underlying statute in that the statute permitted relief on alternative

grounds whereas the regulation required that both grounds be found

The district court sustained the VA holding that the latter interpre

tation was not inconsistent with or unsupported by the statute

Staff United States Attorney Douglas Baily and

Assistant U.S Attorney Donald Kane Alaska

COURT OFAPPEALS

SELECTIVE SERVICE

SECTION l0b3 OF MILITARY SELECTIVE SERVICE ACT

BARS PRE-INDUCTION JUDICIAL REVIEW WHERE REGISTRANT CON-

TENDS HE WAS SATISFACTORILY PURSUING FULL-TIME COURSE

OF STUDY AT TIME HE WAS ORDERED TO REPORT FOR INDUCTION
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Wayne Alan Coleman New York Local Selective Service

Board No 61 and Colorado Local Selective Service Board No

C.A 10 No 122-70 October 1970 25-13-846

In November 1968 the registrant who was then classified I-A

was ordered to report for induction At that time he sent letter to

his draft board requesting I-SC student deferment until the end of

his academic year in August 1969 He indicated that although he was

only taking six credit hours at the University of Colorado he would

take an additional 23 credit hours during the spring and summer

semesters Upon receipt of this information the local board deter

mined that the registrant was not entitled to the I-SC deferment

which was for students satisfactorily pursuing full-time course

of instruction 50 U.S.C App 456i2 however the board did

postpone the registrants induction until August 1969 After the academic

year ended in August 1969 the draft board again ordered the registrant

to report for induction The registrant then filed suit to enjoin his

induction on the grounds that he had been wrongfully denied I-SC

deferment for the academic year ending in August 1969

The district court denied relief and the Court of Appeals

affirmed on the grounds that pre-induction judicial review was barred

by Section lOb3 of the Military Selective Service Act of 1967 50

U.S App 460bc The Court of Appeals did not discuss our

argument that the case was moot The Court of Appeals pointed out

that the only issues presented were factual and the board was acting

within its discretion thus the Court ruled that this case did not come

within the very narrow exception to the statutory prohibition against

pre-induction review carved out in Oestereich Selective Service

System Bd No 11 393 U.S 233 and Breen Selective Service Bd
396 U.s 460

Staff Robert Kopp Civil Division
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CRIMINAL DIVISION

Assistant Attorney General Will Wilson

COURT OF APPEALS

FALSE STATEMENTS FHA LOAN APPLICATIONS

MAKING AND CAUSING TO BE MADE FALSE STATEMENT

United States Tremont C.A No 7555 June 29 1970
D.J 46-36-530

The defendant Tremont was tried under single count indict-

ment charging that he caused to be made an FHA insured loan knowing
that the application contained false information as to the intended use

of the proceeds

On appeal the defendant contended that the Government failed to

sustain the burden of proving that false statement was made because

the applicant not defendant and witness for the defense fully in
tended to use the money for the designated purpose

The Court felt that the jury could have reasonably found that the

applicant did not have the affirmative intention to use the proceeds of

the loan for the purposes specified The Court nevertheless found

that the statute 18 1010 applied to anyone and the fact that

the defendant was not the borrower was of no consequence citing Ross
United States 180 Zd 160 164 6th Cir 1950 Hartwell United

States 107 Zd 359 361 5th Cir 1939

The Court held that the facts were sufficient to show that insofar

as the defendant was concerned the statement was false The Court

noted that the defendant himself filled in the form and the applicant

merely signed it

Staff United States Attorney Herbert Travers Jr
and Assistant U.S Attorney Joseph Lena Mass
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Shiro Kashiwa

cOuRTS OF APPEALS

CONDEMNATION

ACCEPTANCE OF REMITTITUR UNDER PROTEST NO BAR TO

APPEAL FIFTH CIRCUIT ADOPTS MAXIMUM RECOVERY RULE IN

REVIEW OF ORDERS DIRECTING REMITTITUR NEW TRIAL

United States 1160.96 Acres in Holmes County Miss

Fisackerly C.A No 28232 October 1970 D.J 33-25-143-443

The Fifth Circuit ruled that landowner in condemnation case

does not lose the right to appeal where he has accepted rernittitur

under protest Following the earlier holding in Steinberg rndemnity

Insurance Co 364 F.Zd 266 C.A 1966 the Court determined that

the right to maintain an appeal turns on whether the remittitur is accepted

under protest

Additionally the Court struck down the conditional order of the

trial judge directing remittitur or new trial since the rernittitur would

have decreased the award to sum below the highest amount the jury

could have found from the admissible evidence here the landowners

lowest valuation In so doing the Fifth Circuit adopted the maximum
rule The case was remanded for fresh decision whether new trial

should be granted As result remittitur-new trial motion practice

must be re-examined at least in the Fifth Circuit

Staff Billing sley Hill and Charles Woodruff

formerly of the Land Natural Resources Division

INDIANS

QUIET TITLE ACTION BY INDIAN ALLOTTEES CLAIMING
ACCRETED RIPARIAN LANDS PERMITTED AGAINST AND
TRIBE SOVEREIGN IMMUNITY

Victor Fontenelle Omaha Tribe of Nebraska United States

et al C.A No 19833 August 28 1970 90-2-11-6807

This was an appeal from judgment against the United States and

the Omaha Tribe of Nebraska corporation quieting title in the

descendants of Indian allottees to certain accreted lands between the

present channel of the Missouri River and its east meander line
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as established by the official survey of 1867 The Court ofAppeals
characterized the action as one to determine the plaintiffs right to

the ownership of specific land under an allotment and determined that

the suit was within the .juHsdiction of the district court under 25 U.S.C
345 The Court rejected the contention that this statute permits suit

against the United States only where an Indian failed to receive an

allotment in the first place

While recognizing that Indian land policy may not be established

by the judiciary the Court in apparent disregard of the fact that an

Indian tribe and Indians belonging to that Tribe had made adversç

claims determined that the question involved did not relate to matter

of policy The Court applied the general rule applicable as between

the United States and non-Indian patentees whereunder accretions to

lands which are riparian at the time of the official survey and plat
are awarded to the owner of the patent to the riparian land The Court

rejected the exception to the rule which refers to the manifest in
tention of the parties to patent to limit the conveyance to the precise

acreage specified in the patent

Finally noting that the sue and be sued provision in the

Tribes charter did not specifically except actions to quiet title the

Court asserted jurisdiction as against the Tribe Certiorari is being
considered

Staff Edmund Clark Land Natural Resources Division

DISTRICT COURTS

ENVIRONMENT

NEPA RETROACTIVITY PRELIMINARY INJUNCTION
STRIKING ANSWER FROM DEFENSES IN CONDEMNATION CASE

Investment Syndicates Inc Washington corporation H.R
Richmond Administrator Bonneville Power Administration Ore
October 27 1970 90-1-23-1591

Plaintiff is landowner along route to be traversed by the

Bonneville Power Line as it goes from Portland down to the southwest

corner of Oregon through part of the Siskiyou National Forest
Plaintiff petitioned for an injunction to prevent taking of his property
for the location of the power line because of the impact it will have on
the wilderness area and the scenic beauty all in derogation of NEPA
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Judge Belloni denied the motion for preliminary injunction and

ordered the defense of NEPA stricken from the answer in the condemna
tion action Judge Bellonis opinion concludes that NEPA does notapply

to this project since all of the engineering and planning and appropriations

had been secured prior to January 1970 and the letting of contracts

clearing of rights-of-way and cost of the line itself although occurring
after January 1970 were merely small portion of the work required

to complete the project The court concluded that Congress did not

intend NEPA to apply to major federal actions which had reached

this stage of completion at the date of the enactment

The court also observed that to grant preliminary injunction

would cause large increase to the cost of the taxpayer and the loca
tion or design of the line might continue to be the same after statement

was filed pursuant to NEPA The court considered the plaintiffs chances

of obtaining permanent injunction were remote and preliminary injunc
tion would not only increase the cost but also delay the development of

needed public service

Staff Assistant U.S Attorneys Jack Collins and

Joseph Buley Ore

ENVIRONMENT

NEPA RETROACTIVITY FLOOD CONTROL PROJECT

Sierra Club non-profit corporation et al Melvin

Laird individually and as Secretary of Defense et al Ariz
June 23 1970 90-1-4-227

This suit was brought by the plaintiffs Defenders of Wildlife

National Parks Association Tucson Audubon Society Maricopa
Audubon Society and AWWW-Arizonians for Quality Environment to

enjoin the Corps of Engineers from carrying out flood control project

approved in 1958 designed to widen and deepen the channel of the Gila

River between Brown Canal Heading and the San Carlos Indian Reserva
tion The channelization called for the removal and disposal of

phreatophytic growth The complaint alleged that the provisions of

NEPA had not been complied with No ruling was secured on the question

of standing The court enjoined the defendants from commencing or

prosecuting the channel work on the Gila R.iver unless and until the de
fendants have implemented and complied with the provisions of NEPA
Executive Order 11514 and the Interim Guidelines Council on Environ
mental Quality Paragraph 11 35 Fed Reg 7390 and 7392 Appeal is

being considered

Staff Assistant U.S Attorney Richard Alleman Ariz
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ENVIRONMENT HIGHWAYS

NEPA RETROACTIVITY FEDERAL INTERSTATE HIGHWAY
PROGRAM

Richard Brooks et al John Volpe as Secretary of

the U.S Department of Transportation et al.W Wash September

25 1970 90-1-4-245

This case was brought by Richard Brooks and other citizens

Alpine Lakes Protection Society North Cascades Conservation Federa
tion of Western Outdoor Clubs and all others similarly situated for

declaratory judgment and preliminary injunction relative to the location

of Federal Interstate Highway 1-90 as it crosses the Snoqualmie Pass in

the Cascade Mountains Judge Beeks assumed that the court had juris
diction that the plaintiffs had standing and that the complaint stated

cause of action The plaintiffs contended that the Federal defendants

failed to file statement under NEPA as required by law and that NEPA
was retroactive in its application The court determined that NEPA was

not retroactive in its application that the administrative determination

with respect to the location of the highway was made in 1967 and that

the statute was not retroactive to require statement as of that time

Plaintiffs have filed notice of appeal

Staff Paul Cullen Civil Division

NEPA APPLICABILITY OF 23 U.S.C 128 AND REQUIREMENT
FOR HEARING IN FEDERAL HIGHWAY AID

Frank Bucklein et al John Volpe et al Calif
No C-70-700 RFP October 29 1970 90-1-4-232

This action was brought by county taxpayer as class suit for

declaratory and injunctive relief against Federal state and county

officials Plaintiffs asserted defendants violated Federal statutory duties

with regard to an application for disbursement of Federal emergency
relief funds by the Department of Transportation for road repair Plain

tiffs contended the violations consisted of failure to hold hearing as to

the location of the road being repaired or relocated and failure to file

statement required by the National Environmental Policy Act

Upon motion by defendants the complaint was dismissed on the

ground that in the courts view no public hearing was required by 23

128 the Transportation Act that even if it were the County

Board did hold hearing and that NEPA cannot serve as the basis for

cause of action The court stated
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Aside from establishing the Council the Act

is simply declaration of Congressional policy

as such it would seem not to create any rights

or impose any duties of which court can take

cognizance There is only the general command
to Federal officials to use all practical means

of enhancing the environment 42 U.S.C Sec

4331 It is unlikely that such generality

could serve or was intended to serve as source

of court enforceable duties

Staff Assistant U.S Attorney Francis Boone Calif
and Herbert Pittle Land Natural Resources Division
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TAX DIVISION

Assistant Attorney General Johnnie Walters

Notice to IRS Personnel as Witnesses

The Internal Revenue Service has referred to us memorandum

from the Director of one of the Service Centers which reads as follows

We are experiencing considerable difficulty

in honoring requests for witnesses to testify at

court hearings and trials concerning the Internal

Revenue Service In many cases requests are

received from personnel in the U.S Attorneys

office requesting that we furnish witnesses to

appear in court the following morning In

many instances requests are received the

afternoon before case is set for trial by the

courts

All United States Attorneys their Assistants and Tax Division

trial attorneys must exercise great care to insure that Service personnel

are given adequate notice of trials and depositions which the latter may
be required to attend In no case will notice of less than days be con

sidered adequate

Procedures for Processing Appeals in Tax Cases

United States Attorneys are requested to review the procedures

for processing appeals of tax cases in both state and Federal courts In

this respect your attention is invited to the instructions set forth in the

United States Attorneys Manual Title Section page 40 and in

Memorandum No 330 dated November 1962 which is published in

the United States Attorneys Guide 1969 at pages 47-48 Since the

matter of taking an appeal in any given case must be coordinated with

the Internal Revenue Service and ultimately passed upon by the Solicitor

General of the United States it is imperative that this office be promptly

advised of any adverse decision and that proper steps as outlined in the

above-referenced articles be immediately undertaken This request is

prompted by the fact that some offices have failed to follow these pro
cedures to the detriment of all concerned Your cooperation is essential

in order that the interests of the United States be protected


