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___POINTS TO REMEMBER

Criminal Appeals by the Government

The last issue of the Bulletin under this heading contained

statement which may be misunderstood

In discussing the appellate provisions of the Omnibus Crime Control

Act of 1970 it was indicated that questions concerning appeals by the

Government should be submitted to the Criminal Division This is correct

except in those criminal cases under the jurisdiction of one of the other

legal Divisions when questions and recommendations should be submitted

to the Appellate Section of the appropriate Division

Collections

Collections in the Office of the U.S Attorney for the Southern

District of Texas reflected 146 94% increase for FY 1970 when

compared with FY 1969 It is noted that this excellent trend is con

tinuing into FY 1971 Assistant U.S Attorney Mary Sinderson

and her staff are to be commended on their fine work in this field

Collections in the Office of the Attorney for the Southern

District of New York for .the first 11 months in calendar year 1969

totalled $3 777 687.42 as compared to $4 939 664 91 for the same

period in 1970 Assistant U.S Attorney David Tolbin is in charge

of the collections staff for this District

.L .1
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COMMENDATIONS

The Executive Office for United States Attorneys is pleased to

announce the presentation of the first special Assistant United States

Attorneys Awards

This special Award was created by the Executive Office in May of

1970 to honor Assistant U.S Attorneys whose performance is clearly

distinguished as better than that of other Assistants performing

comparable duties The following men have given superior perform
ance that materially contributed to the successful accomplishment of

the objectives of the U.S Attorneys offices

District of Columbia Theodore Wieseman Roger Zuckerrnan

For their concentrated efforts in the narcotic conspiracy case of

United States Enrico Tantillo et al which involved major points

on the constitutionality of the wire tapping statute investigation and

pretrial procedures declination of bail pending appeal and the actual

prosecution of seven defendants six found guilty one having died during

trial And for quality of trial work uncommonly superior

Southern District of Iowa Richard Barry

For the successful completion of some 308 land condemnation cases

in two years thus disposing of significant backlog of cases and savings

of many hundreds of thousands of dollars to the Government as well as

actively assisting in the preparation and argument of criminal appeals

Western District of Louisiana Perry Pringle

For his outstanding service beginning in November of 1969 when
during one three-month period working almost alone he prepared 12

trials and tried 11 major cases five of significant difficulty and one

which was followed nationally by the media This uncommon workload

required Mr Pringle to work some 500 hours of uncompensated over
time during the period in question He was successful in all but one case

Eastern District of Missouri Francis Murrell

For the long an1 consistently superior manner in which his judgment

has effectively hard1ed the authorizing of prosecutions assignment of

criminal cases and grand jury matters The First Assistant since 1963

he has demonstrated the quiet learned manner in all cases that is found

in only the finest supervisors
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Eastern District of Missouri Kenneth Heineman

For his phenomenal record in being successful in every criminal

case that he has tried since entering on duty in December 1969

including cases of all magnitude and for his outstanding example in

understanding the evidentiary needs and painstaking preparation needed

to sustain such continuous line of success

District of New Jersey Jonathan Goldstein

For his vital contribution of professional administration expertly

and consistently applied to the disposition of the criminal calendar the

screening of applicants supervision of investigations and the super
vision of the headquarters office in the absence of the U.S Attorney

for an extended trial in another city

Eastern District of Pennsylvania Charles Burr II

Thomas McBride

Clayton Undercofler III

For the rendering of outstanding professional service during the

year ended June 30 1970 of an extraordinary nature due to unavoidably

severe shortages of Assistants and resources through the investment

of time and energy far beyond normal at great sacrifice to themselves

and their families exercising at all times patience ingenuity and re

sponsibility that not only avoided severe setback for their office

but in fact advanced its comparative standing among the judicial districts
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____ANTITRUST DIVISION
Assistant Attorney General Richard McLaren

COURT OF APPEALS

CONTEMPT

FINE ABOVE $500 CANNOT BE IMPOSED IN CONTEMPT CASE
ABSENT JURY TRIAL HELD

United States Polk Company No 20 419
February 19 1971 60-352-2

In 1965 the Government initiated criminal and civil contempt pro
ceedings aganist the Polk Company In 1969 after trial before
the court sitting without jury the district court imposed $35 000 fine

for single violation of its 1955 consent decree Polk moved to correct
the sentence on the ground that fine cannot be imposed in excess of $500
absent jury trial When its motion was denied it appealed to the Sixth
Circuit

Polk based its motion and appeal on Cheff Schnackenberg
384 373 1966 wherein the Supreme Court avoided constitutional
reevaluation of the right vel non to jury trial in contempt proceedings
by invoking the traditional rule that petty offense need not be tried be
fore jury However it exercises its supervisory powers to require jury
trial for all contempts where the actual sentence imposed exceeded six
months Subsequently the court decided the constitutional issue and
overruled its earlier holdings extending the right to jury trial to serious

contempts in both Federal and state courts Cheffs six month rule was
later adopted as the dividing line for constitutional purposes between

HpettytT and serious contempts The measure of seriousness is objective
criteria in the community for which purpose Cheff looked to 18

which defines petty offenses as those that are punishable by six months in

prison and fine of $500

This case was tried after Cheff but before that decision ripened into

full-blown constitutional dimensions Appellants argued that Cheff was
controlling and limited the imposable sentence to $500 The Government
argued that Cheff was an exercise of the courts supervisory powers and
did not extend to fines particularly as applied to corporate contemnors
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the fine imposed was small enough to be deemed petty as applied to

an affluent corporate contemnor and the constitutional holdings are

not retroactive and thus do not apply to this case

The Sixth Circuit opinion by Peck ruled that Cheff did encom

pass corporate contemnors Moreover in the absence of any more

satisfactory objective standard with which to measure petty offense

it applied the $500 standard of 18

The judgment was vacated and the case remanded with instructions

to reduce the fine to $500

Staff Gregory Hovendon Lee Rau and Leo Roth

Antitrust Division
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CIVIL DIVISION
Assistant Attorney General Patrick Gray III

COURTS OF APPEALS

LIMITATION OF ACTIONS

STATE CORPORATE DISSOLUTION STATUTE DOES NOT APPLY
TO BAR SUIT AGAINST CORPORATE DIRECTOR FOR CONVERTING
FUNDS DUE SHAREHOLDER

United States Gertrude Palakow No 17867 decided

January 27 1971 105-85-6

The United States brought this suit on behalf of the Small Business

Administration which held an interest in 25% of the stock of the Belvedere

Investment Corporation The complaint alleged that the defendants dece
dent had dis solved the corporation without notice to the and

wrongfully retained the proceeds for himself Suit was brought two years
and three months after the dissolution and the defendant argued that it

was barred by the Wisconsin Corporate Survival Statute 180 787 which

provides that

The dissolution of corporation shall not

take away or impair any remedy available to or

against such corporation its directors or share
holders for any right or claim existing or any

liability incurred prior to such dissolution if ac
tion or other proceeding thereon is commenced
within two years after the date of such dissolution

This statute is substantially the same as Section 98 of the Model Business

Corporation Act and has been adopted in most states The district court

dismissed the suit holding that the statute applied to the facts as alleged

and could be asserted against the United States The United States ap
pealed primarily on the ground that state statutes of limitation may not

be applied against the Government United States Summerline 310

U.S 414 1940

On appeal the Seventh Circuit reversed but did not find it necessary

to reach the question of whether if the statute applied to the conduct al

leged it could be applied against the United States The Court held that

since the action was not derivative and properly alleges personal liabil

ity of Palakow as an individual it was not subject to the two year limita

tion of 180 787 In other words since the suit was neither for nor
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against the corporation its shareholders or directors- the survival

statute was not applicable

The Court went on to hold that assuming the action was against

Palakow in his status as director it would not be barred by 180 787

While this question had not been settled by the Wisconsin state courts the

Seventh Circuit noted that the Supreme Court of Illinois had construed the

same statute to be inapplicable unless the liability imposed is the kind

that abates upon the dissolution of the corporation involved People

Parker 30 Ill Zd 484 197 N.E 2d 30 1964 The Court concluded that

the Wisconsin courts would construe this statute in the same way Since

Lindeman Rusk 125 Wis 210 104 119 1905 holds that di

rector who converts corporate assets to his own use may be sued even

after the corporation has been dissolved the Wisconsin statute would not

bar this suit

Staff Robert Zener and William Appler

Civil Division

RAILWAY LABOR ACT

CARRIER CANNOT REQUIRE INDIVIDUAL EMPLOYEE WHO IS

NOT REPRESENTED BY UNION IN GRIEVANCE PROCEDURE TO SUB
MIT DISPUTE TO SPECIAL BOARD OF ADJUSTMENT

Chicago Rock Island and Pac Co National Mediation Board

C.A No 18206 decided December 15 1970 D.J 124-23-60

Chicago Rock Island Pacific Railroad employee who had been

discharged from his job as conductor had chosen to have his grievance

pursued before the National Railroad Adjustment Board by private

representative rather than either by his own union or by the union certi

fied to represent conductors employed by the railroad The railroad

sought an agreement with the employee and then with his union to establish

pursuant to Section Second of the Railway Labor Act 45 U.S 153

Second Special Board of Adjustment for resolution of the dispute Upon

their refusal the railroad relying on the same statutory provision re

quested the National Mediation Board to appoint for the employee par
tisan member to serve along with the railroads representative on

Special Board of Adjustment The NMB denied this request Thereafter

the railroad brought suit to compel the NMB to appoint such representa

tive contending that it was entitled to such action under Section Second

The Seventh Circuit concluded that as used in Section Second

the term representative means union actually representing the employee
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in the dispute Affirming the judgment below the Court found that the
railroad could not require the employee to submit his dispute to board

composed of representatives of the railroad and of union which was not

representing the employee in the dispute and that the NMB could not be

compelled to create such board

Staff Morton Hollander and Walter Fleischer

Civil Division

SOCIAL SECURITY ACT

STANDARD OF REVIEW IN ADMINISTRATIVE PROCEDURE ACT
IS PRECISELY THE SAME STANDARD OF JUDICIAL REVIEW APPEAR
ING AS SECTION ZOSg OF SOCIAL SECURITY ACT HELD

Pauline Ginsburg Finch C.A No 18 147 decided January 20
1971 D.J 137-48-279

Claimant instituted this action to review the Secretarys decision

denying her retirement insurance benefits for the year 1965 The Secre
tary had determined pursuant to 42 403f that claimant was
not entitled to an exemption for excess earnings in that year because she
had failed to establish that her age was 72 years or older Under that

Section persons 72 years or older are entitled to an automatic exemption
for excess earnings The district court held that the administrative de
cision was supported by substantial evidence On appeal claimant chal
lenged the courts grant of summary judgment for the Secretary and also
two additional orders quashing claimants subpoena which had de
manded all records with respect to any investigation the Social Security
Administration had made into claimants charge of unfairness in the ad
ministrative hearing in this case and denying claimants motion for

requests for certain admissions by the Secretary that the administrative

hearing was unfair

The Third Circuit affirmed all three orders Claimant had urged
that the correct standard for judicial review of Social Security Adminis
tration decisions appears in the Administrative Procedure Act
551 et seq Section 10e of the Act U.S 706 Supp IV states that
the reviewing court shall hold unlawful and set aside agency action
findings and conclusions found to be unsupported by substantial
evidence The Court held that it need not decide whether the

Administrative Procedure Act supersedes the Social Security Act with

respect to judicial review of final decisions of the Secretary for the
standard of review in the Administrative Procedure Act is precisely the
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same standard of judicial review appearing as Section 2O5g of the Social

Security Act

Claimant also urged that even if there was substantial evidence to

support the ultimate conclusion of the examiner there was not substantial

evidence to support each finding of fact upon which the conclusion is based

The Court concluded however that we note few findings of the

examiner which are not supported in the record it is unnecessary for

this court to be in accord with all of the examiners findings and reasoning

as long as his ultimate conclusion is based upon substantial evidence

Claimant further asserted that she was denied the right to fair

hearing by the conduct of the hearing examiner The Court however

pointed out that the appellant felt that she was being deprived of fair

hearing the proper procedure would have been for her to request the ex
aminer to withdraw from the case Social Security Regulation 20

404 925 Thus appellants failure to request withdrawal of the examiner

during the hearing or in her request for review before the Appeals Coun

cil constitutes waiver of her right to object to the conduct of the exam-

iner

Staff Robert Zener and Ronald Glancz

Civil Division

WAITING PERIOD FOR PURPOSES OF ENTITLEMENT TO DIS

ABILITY BENEFITS BEGINS ON FIRST DAY OF DISABILITY RATHER
THAN ON FIRST DAY OF MONTH FOLLOWING MONTH IN WHICH DIS

ABILITY BEGAN

Herbert Otworth Finch No 20137 decided December 10

1970 D.J 137-58-298

The Social Security Act provides that an individual who has been

awarded disability benefits may begin to receive those benefits after he

has completed waiting period of six consecutive calendar months

After that period is completed the claimant may attempt to return to work

for period of up to nine months without the usual consequence of the work

being considered as evidence of his ability to perform substantial gainful

activity 42 U.S 422c 2-3

The claimant in the instant case became disabled on December 11

1964 and returned to work on June 25 1965 The Secretary held that

he was not entitled to benefits because he had returned to work before the

end of the six month waiting period This was based on the Secretarys

conclusion that the waiting period began on January 1965 -- the first
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day of the iionth following the month in which claimants disability began

-- and thus did not end until July 1965 The Court of Appeals rejected

that conclusion holding that the waiting period properly begins on the

date of claimants disability The claimant was therefore found to have

satisfied the waiting period requirement since his return to work on

June 25 1965 was more than six months after December 11 1964 the

date of his disability

Staff Walter Fleischer and Thomas Press

Civil Division

CIRCUIT COURT APPLYING 1967 SOCIAL SECURITY AMEND
MENTS OVERRULES DISTRICT OF SOUTH CAROLINA JUDGMENT RE
VERSING SECRETARYS DENIAL OF BENEFITS FOR LACK OF

SUBSTANTIAL EVIDENCE OF CLAIMANTS DISABILITY AND LACK OF

EVIDENCE OF CLAIMANTS I-IIREABILITY

Patsy Whiten Finch No 14 721 decided February

1971 137-67-463

Claimant who had previously suffered mild heart attack instituted

this action challenging the Secretarys decision holding that she was able

to engage in substantial gainful activity of light or sedentary nature and

denying her disability benefits In its decision the District Court

for the District of South Carolina Martin first summarized the

diagnoses of both the claimants and the Secretarys physicians showing

that claimant could perform light work The court went on to hold that

the Secretarys decision was not supported by substantial evidence and

that the record contained no evidence that claimant could obtain employ

ment even if she sought it

The Court of Appeals reversed noting at the outset that we think

District Judge departed from his limited scope of review The

Court pointed out that the record seems clearly to support the

administrative determination and then stated

The District Court noted the absence of

evidence that the claimant could obtain employ
ment If by that it was meant that there was

no showing that work the claimant was capable

of performing was available in the community

where she lived the 1967 amendments to the

Act have deprived that consideration of rele

vancy Under the amended Act the courts are
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not to be concerned about the availability of jobs

in the community or even their availability to

one with the claimants impairments but only

with the question of the claimants ability to en
gage in gainful activity

Staff Kathryn Baldwin and James Hair Civil

Division

SELECTIVE SERVICE ACT

SUIT CHALLENGING SELECTIVE SERVICE FATHERHOOD REG
ULATION HELD BARRED BY SECTION 10b3 OF MILITARY SELEC
TIVE SERVICE ACT OF 1967

Stephen Gregory Curtis Tarr No 20497 de
cided January 26 1971 25-37-2724

Plaintiffs Selective Service registrants filed class action in the

district court challenging the application and validity of the Selective

Service regulation 32 C.F.R 1622.30a January 1970 which de
fines eligibility for the fatherhood deferment classification Ill-A

This regulation since revoked by Executive Order No 11527 35 Fed

Reg 6571 6572 April 23 1970 provided

In Class Ill-A shall be placed any registrant

who has child or children except that

registrant who is classified in Class Il-S after the

date of enactment of the Military Selective Service

Act of 1967 shall not be eligible for classification

in Class IllA

Plaintiffs who as graduate students had received Il-S deferments under

the Military Selective Service Act of 1967 50 U.S.C App Supp 451

et seq contended that this regulation should be properly construed under

Section of the Act 50 U.S App 456h to except from the father

hood deferment only those registrants who had received 11-S undergraduate

deferments under the Act The district court accepting the plaintiffs

contentions held that all persons falling into the class of registrants who

had received Il-S deferments as graduate students under the 1967 Act

were entitled to fatherhood deferments notwithstanding the language of

the regulation Gregory Hershey 311 Supp E.D Mich The

district court felt compelled to reach this result by Section 6h1 of the

Act which bars persons receiving undergraduate student deferments
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from obtaining additional deferments by negative implication the district

court reasoned that therefore graduate students were entitled to such

deferments and that the Selective Service regulations had to be read

accordingly

On appeal the Sixth Circuit reversed on the ground that the action
was barred by Section 10b3 of the 1967 Act 50 U.S.C App 460b3
That section provides that judicial review shall be made of the clas
sification or processing of any registrant except as defense to

criminal prosecution after the registrant has responded either af
firmatively or negatively to an order to report for induction The
Court after observing that the fatherhood deferment was not controlled

by the statutory language relied upon by the district court held inappli
cable the exception to Section 10b3 created by Oestereich Selective
Service Board 393 U.S 233 The Court pointed out that under
Section 6h2 the President was merely authorized--not required--to
create fatherhood deferment and explained

Clearly the exercise of this discretion expressly
bestowed upon it by Congress does not involve the

Executive or the Selective Service System in con
duct unauthorized by statute as was envisioned by
the Court in the Oestereich decision To contrary
Oestereich presented situation where the Selec
tive Service System attempted to exercise punitive

powers which Congress had not given it having

already prescribed set of criminal penalties for

violation of the Act Here the Act expressly
bestows upon the Executive the discretion the ex
ercise of which is challenged

Staff Morton Holland and Reed Johnston

COURT FAILS TO REACH MAJORITY OPINION ON ISSUE OF
WHETHER SECTION 10b3 OF SELECTIVE SERVICE ACT OF 1967
BARS JUDICIAL REVIEW OF REGISTRANTS CLAIM TO REOPENING
OF HIS CLASSIFICATION

George Hunt Jr Local Board No 197 C.A No 18076
decided February 1971 enbanc D.J 25-62-2111

Plaintiff Selective Service registrant was classified I-A by his

local board which classiIication he appealed on the ground that he was
conscientious objector While his appeal was pending he notified his

local board of changed circumstances i.e the pregnancy of his wife
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and alleged hardship and claimed that he was entitled to Ill-A fatherhood

deferment or 111-A hardship deferment The local board denied his re
quest for reopening and this suit to enjoin his induction followed The

district court held that the suit was barred by Section 10b3 of the Mili

tary Selective Service Act of 1967 but the Court of Appeals reversed and

remanded the case to the district court for consideration and disposition

on the merits

The Court of Appeals in its en banc decision failed to produce

majority opinion Judge Gibbons was of the opinion that under Oestereich

Selective Service Board 393 U.S 233 and Breen Selective Service

Board 396 460 power of Local Board to decide whether

change in circumstances entitled registrant to new classification is

subject to administrative appeal whenever prima facie claim is pre
sented and refusal of Local Board to reopen when presented with

such prima facie claim is an abuse of discretion subject to judicial re
view prior to induction since clear legal error has been committed

Judge Hastie concurred in the result on the ground that Section lOb3 of

the 1967 Act applies only to injunction actions and not to mandamus ac
tion which he interpreted this case to be Judge Freedman in an opinion
concurred in by two other judges observed that plaintiff had been denied

the fatherhood deferment under 32 1622 30a because he had re
ceived Il-S deferment under the 1967 Act as graduate student Judge

Freedman unaware that Gregory Hershey supra had been reversed

Gregory Tarr supra consequently was of the opinion the pre
induction judicial review was permitted since the local board had acted

contrary to the correct rule of law namely not in accordance with

Gregory Hershey supra Judge Aldisert in an opinion joined in by
one other judge dissented on the ground that this suit was barred by
Section 10b3

It would appear that this decision is of little precederitial value
since no majority opinion was reached and three of the five judges form
ing the majority based their opinion on district court decision which has

been reversed

Staff Robert Zener Civil Division
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CRIMINAL DIVISION

Assistant Attorney General Will Wilson

The following memorandum dated February 1971 has been trans

mitted to all Departments and agencies

MEMORANDUM TO THE HEADS OF ALL DEPARTMENTS
AND AGENCIES IN THE EXECUTIVE BRANCH OF THE

GOVERNMENT

The purpose of this communication is to achieve fully the objectives

sought by the reporting requirements of Section 535 of Title 28 United

States Code As you know this section is derived from Public Law 725

which was enacted by Congress August 31 1954 Although the operating

procedures established by the various departments and agencies have

been largely successful feel it appropriate to call to your attention

the need for continued compliance with the requirements of this Act

Section 535 of Title 28 United States Code imposes upon every

department and agency of the Executive Branch of the Government the

duty to report promptly to the Attorney General any information

allegations or complaints relating to possible violations of Title 18

United States Code involving officers and employees of the Government ./

All such information allegations or complaints should be reported to

the local office of the Federal Bureau of Investigation or to the office

of the United States Attorney for the district in which the alleged viola

tion has occurred or where appropriate directly to the Criminal

Division of this Department While not intending to minimize the

seriousness of the other offenses in Title 18 the Department of Justice

urges that special emphasis be placed on the early reporting of cases

of suspected bribery conflict of interest and fraud on the Government

It is only through your continued cooperation in reporting such

complaints expeditiously that we can insure efficient investigation and

prosecution and thus serve to maintain high standards of integrity in

Government operations

Is/John Mitchell

Attorney General

The phrase offiers and employees of the Government includes

former officer oremployee when the suspected offense was com
mitted during his Federal employment and when the suspected offense

although committed thereafter is connected with his prior activity in

the Federal service see for example 18 USC 207
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GRAND JURY

PERSONS WHO MAY BE PRESENT DURING GRAND JURY SESSIONS

Questions have arisen whether U.S Marshals may attend grand jury

sessions to act as guards over prisoners or other witnesses who could

be violent and whether experts or Federal investigators may attend

grand jury sessions beyond testifying in order to assist the Govern

ment attorneys in conducting complicated or highly technical interroga

tion Attendance in grand jury sessions of Marshals and experts for the

purposes mentioned has resulted in the dismissal of indictments E.g
United Statesv Carper 116 Supp 817 1953 United States

Heinze 177 Fed 770 N.Y 1910 The enumeration in Rule

6d of the Federal Rules of Criminal Procedure should be considered

exhaustive of the persons who may be present while the grand jury is

in session When the grand jury needs the testimony of witness who

requires that security measures be taken possible solutions lie in

physically restraining the witness within the grand jury room or in

having Federal agent take the witnesss statement so as to obviate

the witnesss personal appearance before the grand jury or if no other

solution is possible in convening the grand jury at place where the

witness is confined The Criminal Division should be consulted if any

such problems arise If your experience suggests that Rule 6d should

be amended to authorize attendance of additional persons at grand jury

sessions give the Criminal Division your views citing specific diffi

culties encountered because of the existing limitations of Rule 6d

LEGISLATIVE ANALYSIS OF 18 713

Public Law 91-651 was enacted January 1971 It is an amendment

to previous Title 18 section 713 United States Code The new act

expands section 713 to include protection against improper use of the

seals of the President and Vice President of the United States

Whoever knowingly displays any printed or other

likeness of the great seal of the United States or of the

seals of the President or the Vice President of the United

States or any facsimile thereof in or in connection with

any advertisement poster circular book pamphlet or

other publication public meeting play motion picture

telecast or other production or on any building monu
ment or stationery for the purpose of conveying or in

manner reasonably calculated to convey false

impression of sponsorship or approval by the Government

of the United States or by any department agency or

instrumentality thereof shall be fined not more than $250

or imprisoned not more than six months or both
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Whoever except as authorized under regulations

promulgated by the President and published in the Federal

Register knowingly manufactures reproduces sells or

purchases for resale either separately or appended to any

article manufactured or sold any likeness of the seals of

the President or Vice President or any substantial part

thereof except for manufacture or sale of the article for

the official use of the Government of the United States shall

be fined not more than $250 or imprisoned not more than

six months or both

violation of subsection or of this section

may be enjoined at the suit of the Attorney General upon

complaint by any authorized representative of any depart
ment or agency of the United States

Sec The analysis of chapter 33 of title 18 United

States Code immediately preceding section 70 of such title

is amended by striking

713 Use of likeness of the great seal of the

United States

and substituting therefor

713 Use of likenesses of the great seal of the

United States and of the seals of the President

and Vice President

Sec The amendments made by this Act shall not

make unlawful any preexisting use of the design of the great

seal of the United States or of the seals of the President or

Vice President of the United States that was lawful on the

date of enactment of this Act until one year after the date

of such enactment

This amendment was recommended by the Attorney General It

is designed to protect the great seal of the United States as well as

Presidential and Vice Presidential seals from misrepresentative or

fraudulent use It is also designed to protect the seals of the President
and Vice President from commercial exploitation Congress has further

sought to dispel any false impression that any particular use of one of

the three seals has the approval or sponsorship of the Federal Govern
ment when such is not the case As the symbols of this country and

its highest elective officers Congress has indicated its desire to insure

that these seals receive the fullest protection possible
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Subsection of the revised section is similar to but broader than

the prior statute The language includes prohibitions on the misrepre
sentative use of the seals of the President and Vice President of the

United States as well as the great seal The list of items in connection

with which misrepresentative use of seals is prohibited has been enlarged

to encompass posters public meetings buildings monuments and

stationery Subsection of the revised statute includes another change

concerning the definition of the elements of offenses in violation of the

provisions of that subsection The previous statute stated that use in

violation of the terms of the section must be for the purpose of convey

ing and in manner reasonably calculated to convey the false impres
sion of Government sponsorship or approval The revised language of

subsection would prohibit the use of the seals for the purpose of con

veying or in manner reasonably calculated to convey such false

impression Thus the substitution of the disjunctive clarifies the ele

ments of the offense

Subsection is aimed at prohibiting the use of the seals for com
mercial advantage Thus manufacture and sale of likenesses of the

Presidential and Vice Presidential seals are prohibited It should be

noted that the great seal is not included in this bar The House Com
mittee on the Judiciary specifically struck the great seal from the

operation of the provision Thus while one might manufacture or

sell medallion containing representation of the great seal without

violating the statute similar medallion containing the Presidents or

Vice Presidents seal would constitute violation

The provision of the statute provides the Attorney General with

an enjoinment privilege upon complaint by any authorized representative

of any department or agency of the United States This is similar to

existing procedures for enjoinment found in 18 709 This in

junctive relief will give the Department discretion to seek an alternative

remedy to criminal prosecution in cases where unauthorized usage of

these seals while deceptive is not accompanied by fraudulent or

deceptive intent Accordingly this method should be used in all cases

but those involving flagrant or persistent violators The crucial element

in making determination of which alternative sanction to use should be

made on the basis of the intent involved in each particular violation If

there appears to be deliberate intentional fraud involved then the Crim
inal sanction should be invoked If this fraudulent intent does not appear

to be present the violator should first be informed of the statute if he

does not voluntarily desist from the prohibited use an injunction should

be sought
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It is to be noted that Section contains one-year period of grace

provision Thus those uses which predate January 1971 and are in

violation of the new statute will not become unlawful until January
1972

For more detailed analysis of this statute see Rep No 839
91st Cong 2nd Sess 1970
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Shiro Kashiwa

COURTS OF APPEALS

CONDEMNATION

INTERVENTION BETWEEN JUDGMENT AND DISTRIBUTION

DENIED AS UNTIMELY WHERE ACTUAL NOTICE OF PROCEEDINGS

United States 22 680 Acres in Kleberg County Texas Virginia

Jones Mullin et al Padre Island C.A No 28555 Feb 1971 D.J

33-45-977-2

After judgment was entered establishing value and apportioning the

award of $9.1 million among the parties defendant heirs of grantee of

purported Spanish land grant to the property condemned not named in the

action attempted to intervene in the action claiming right to the proceeds

thereof The heirs had first hired counsel to prosecute their claim over

year before the complaint was filed and he had at one point notified local

Federal official of such claim No publication of notice to unknown

owners had been made by the Government The district court denied

intervention

In affirming the Court of Appeals thought it was significant that

although no notice was published the heirs knew of the action and did not

intervene until after judgment and the judgment not only declared title

in the property to be in the United States and determined the amount of

compensation but declared specific shares in the award to specifically-

named parties defendant On the basis of these facts the Court of Appeals

agreed with the district court that the intervention was not timely that the

judgment entered was final and that the district court did not abuse its

discretion in refusing intervention Furthermore the Court declared the

heirs still had claim in the Court of Claims

Staff Robert Lynch Land and Natural

Resources Division
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SOVEREIGN IMMtJNITY HOUSING

JURISDICTION OF ACTION TO COMPEL MAINTENANCE OF PUBLIC

HOUSING STATEMENT OFCLAIM

Knox Hill Tenant Council et al Walter Washington et al
No 22781 Feb 1971 90-1-0-802

Individual tenants and associations of tenants of public housing facil

ities in the District of Columbia filed this action seeking declaratory and

injunctive relief complaining that public housing was not being properly
maintained and repaired Officials of HUD the local housing authority
and the District Government were named as defendants The relief sought
was that the defendants be adjudged to be under duty to repair and main
tain the subject public housing facilities in decent safe and sanitary
condition as required by the United States Housing Act the District of

Columbia Alley Dwelling Law and lease agreements in compliance with the

housing regulations of the District of Columbia The district court con
cluded that it was without jurisdiction to entertain the action and dismissed
the complaint

divided Court of Appeals reversed The majority found jurisdic
tion to determine whether Federal officials were acting outside of or in

conflict with the responsibilities imposed upon them by Congress or the

Constitution and that the district court erred in finding that sovereign immu
nity barred the suit It commented that the doctrine itself is in consid
erable state of disrepair at least in terms of intellectual respectability
and it is hardly in the original condition of pristine purity which once made
it such useful tool for Government lawyers seeking to dispense with trial

on the merits The majority also concluded that the complaint states

claim for which judicial relief may be granted The parties affidavits

before trial were held not to cut off the lawsuit at the threshold The case

was remanded to the district court for further proceedings One judge

concurred in part and dissented in part primarily on the ground that Con
gress did not intend the courts to superintend the day-to-day implementa
tion of the low-income public housing program

Staff Frank Friedman formerly of the

Land and Natural Resources Division


