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EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS
Philip H. Modlin, Director

Please direct your attention to 845,735-22 of Title 28, Code
of Federal Regulations -- Reporting of outside interests by persons other
than special Government employees. This .section provides that United
States Attorneys, among others ,' must submit financial statements containing
information speeled out in this section. Each office should have the
the appropriate form which is to be completed annually, as of June 30,
pursuant to paragraph (d) of that section. Please forward your statements
promptly to the Executive Office.
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COMMENDATIONS

Assistant U.S. Attorney Anthony P. Nugent (W.D. Mo.) was commended
by J. Edgar Hoover, Director, Federal Bureau of Investigation, for his
invaluable assistance in connection with the prosecution of the case involving
James Dock Mitchell and other investigations. He was also commended by
James Rowley for his guidance in the case of Patrick J. Goulding.

Assistant U.S. Attorney Malcolm L. Lazin (E.D. Pa.) was commended
by Daniel H. Huyett, Trial Judge, for the case of John Paul Malinowski, for
his highly competent manner in representing the Government. This case was
particularly difficult because it involved a refusal of a college professor to
conform to the Internal Revenue Laws.

Assistant U.S. Attorney William E. Martin (E.D. Mo.) was commended
by the Chief Postal Inspector, W.J. Cotter, forhis successful efforts in the
caseinvolving Charles and Anita Anderson, who obtained in excess of $400, 000
from investors in their mail fraud scheme.

Assistant U.S. Attorney 'Robert Calvin (W.D. Tenn.) was commended
by James A, O'Hara, District Director for Internal Revenue, 'for the fine
job he performed in presenting and obtaining a favorable conclusion to the
Fannie Mae Robertson Case''. This case was a ''first'" for the Government
in an income tax case in Jackson, Tennessee since the very early 1940's,

The joint efforts of Assistant U.S. Attorneys Mark Richard and Daniel
J. Markey, Jr. (E.D. La.) were commended by W.J. Cotter, Chief Postal
Inspector, in the case concerning the fraudulent actions of twelve defendants,
including five attorneys and two physicians. ''"While the defense attorneys
represented some of the ablest defense attorneys in the City of New Orleans,
they proved to be no match for Messrs. Markey and Richard."

Assistant U.S, Attorney George Higgins was commended by Martin B.
Danziger, Chief Organized Crime Program Division, for his assistance in
"familiarizing law enforcement officials with problems posed by organized
crime'' and to acquaint them with the seriousness of this form of criminal
activity.

Assistant U.S, Attorney Bernard H. Dempsey, Jr. was commended
by the Special Agent in Charge for Tampa, Florida, for his untiring efforts
and cooperation in the cases of William Moyer Rickert and Beverly Roberts
Mathews. '""Mr. Dempsey'spent long hours and was very assiduous in his
preparation for trial, both of which resulted in convictions.

* * *
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POINTS TO REMEMBER -

Magistrates - Use of - to Reduce

Forgery and Postal Violation Ca seload

Recent experience in one district has demonstrated that the Federal
Magistrates provide an effective avenue for disposition of many postal
violations at considerable savings in prosecutive and judicial resources. As
sentences for first offenders, with little or no prior record and not charged
with extensive involvement in postal depredations, generally were found to
fall within punishment which could be imposed by a Magistrate for a minor
offense, the United States Attorney authorized his assistants in such cases
to accept offers to plead to a misdemeanor before a Magistrate rather than
proceed with a case as a felony. Initiation of this program has greatly
expedited case disposition across the board. More attorney, grand jury,
and court time is now available, which permits handling major violators on a
virtually current basis.

In addition to the obvious advantage of such a program to both prose-
cutor and defendant, the immediacy of disposition made possible will, in our
view, enhance the prophylactic and deterrent effect of the law both as to the
individual and as to others generally. Accordingly, we request that all United
States Attorneys initiate a program, suitably tailored to needs of their respec-
tive districts, to make maximum use of Magistrates in handling such violators
when appropriate. ‘

No ironclad rules in this area are feasible. Generally, burglary of a
post office (18 U.S.C. 2115) and robbery of the mails (18 U.S.C. 2114) are so
grave as to require felony treatment. On the other hand, many thefts (18 U.S.C.
1708, 1709) would not require such severe disposition. The .vital consideration
is the question of expected sentence rather than fixation of a particular label
on the defendant's misconduct. Factors which would tend to indicate felony
prosecution arelengthy- prior criminal record of a defendant, whether his .
depredations are extensive and involve a substantial amount of money orother -
property, and the degree to which his activities and that of others created a
substantial interference with functioning of the postal system. Bearing
especiallyon the latter consideration are existence and extent of any con-
spiracy and presence of collusion or internal corruption.

Among the misdemeanor dispositions available are: 18 U.S.C. 1701
(Obstruction of mails generally); 18 U.S.C. 1703(b} (Opening, destroying, or
detaining mail without authority); 18U.S.C. 1707 (Theft of property used by
postal service); and 18 U.S.C. 1711 (Misappropriation of postal funds). When
the initial charge might best lie under 18 U.S.C. 1705 (Destruction of letter
boxes or mail) or 18 U.S.C. 1706 (Injury to mail bags) and in other appropriate
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circumstances, an applicable misdemeanor may be found in 18 U:S.C, 64l
(Theft of Government property) or 18 U.S.C. 1361 (Government property or
contracts). Note that mail and other property in postal custody are "property
of the United States" within 18 U.S.C. 64l. Compare Fowler v. United States,
273 F. 15, 17 (9th Cir., 1921) and see Kambeitz v. United States, 262 Fed. 378
(24 Cir., 1919), and Loewe v. United States, 135 F. 2d 662 (9th Cir., 1943).

Only rarely do forgeries of Treasury checks (18 U.S.C. 495) occur in
the absence of a concomitant theft of mail or theft of the check from other
United States custody. Often the record and conduct of the forger or passer
will not merit graver punishment than a Magistrate can assess. Usually, such
a defendant will, in fact, have had the requisite knowledge of the character
of the instrument as stolen from the mails or the United States, or other
appropriate circumstances will exist, permitting misdemeanor disposition.
United States Attorney programs established in accord with the policy expressed
herein should include provision for such disposition of appropriate cases
which may initially only present a forgery aspect.

Not uncommonly, narcotics addiction lies at the root of a mail theft
or forgery of a stolen check. In such instances, resort to Magistrate dis-
position will not suffice unless accompanied by arrangements with a view to
rehabilitation. When satisfactory solution of the narcotics aspect is not
possible through resources available locally, United States. Attorneys should
still consider permitting misdemeanor disposition before a district court in
conjunction with commitment under 18 U.S.C. 4253.

Although the foregoing policies will normally find their greatest
utility in the course of plea bargaining, and the willingness to admit guilt
and accept punishment is a weighty factor in ascertaining the degree of punish-
ment the interests of public justice require in any particular case, consent to
trial by Magistrate, even on a plea of not guilty, offers considerable advan-
tage to the United States. Accordingly, United States Attorneys should not
foreclose resort to misdemeanor disposition solely because the defendant
declines to plead guilty.

As a reminder, we note that, on July l, 1971, the United States Postal
Service will come into being, and references thereto, instead of the Post Office
Department, will be necessary in pleadings as to events occurring on and after
July 1, 1971. In addition, nothing in the foregoing alters the policy against
declination solely on the ground of minimal amount involved when the defen-
dant's depredations are disclosed by a test mailing scheme. In such instances,
the proper factor for consideration with other matters in determining whether
prosecution should follow, and, if so, whether on a misdemeanor or felony
basis, is the probable extent and duration of the depredations.
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If any questions arise regarding the implementation of this policy,
or the treatment to be afforded any  particular case thereunder, please call
202-739-2346, as attorneys on that extension are available to guide you in
all phases of this program.’ )

(CRIMINAL DIVISION)
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ANTITRUST DIVISION
Assistant Attorney General Richard W. McLaren

DISTRICT COURT

CLAYTON ACT

ELECTRONIC CORPORATIONS CHARGED WITH VIOLATING SECTION
7 OF THE CLAYTON ACT.

United States v. Tandy Corporation, et al. (N.D. I11., Civil 71 C 1167;
May 14, 1971; D.J. 60-211-037-13)

The complaint in the above-captioned case was filed on May 14, 1971,
alleging that the acquisition by Tandy Corporation of Allied Radio in April
1970 was a violation of Section 7 of the Clayton Act. This acquisition involves
a horizontal combination of two leading companies engaged in the operation
of retail outlets and mail order houses specializing in the sale of a full line
of electronic products.

At the time of the acquisition, Tandy, through its Radio Shack Division,
with annual sales of approximately $67 million, ranked as the largest seller
in the United States of electronic products through electronic specialty stores
and by mail order. Allied Radio, with annual sales of $55. 8 million, ranked
as the third largest among such sellers. These two firms, together with
Lafayette Radio Corporation, which is the second leading company in this
market, were many times larger than other domestic sellers in the indicated
line of commerce.

In 1969 Tandy's Radio Shack Division operated 660 electronic specialty
stores and had franchised 80 similar stores. These stores were located in
46 States. Radio Shack also operated a mail order business on a nationwide
basis. Allied Radio Corporation operated 41 electronic specialty stores
located in 11 midwestern States and a nationwide mail order business servic-
ing a customer list of approximately 500, 000 persons. Radio Shack and Allied
Radio Corporation were direct and significant competitors in 10 metropolitan
areas in the midwest, were direct and significant competitors in the mail
order business throughout the United States, and were potential competitors
in other cities throughout the United States.

The line of commerce alleged in our proposed complaint is somewhat
novel but is supported by widespread recognition in the industry that firms
engaged in the specialty store and mail order sale of electronic products are,
as a class, distinct from other sellers of electronic products. This recog-
nition reflects the unique product range, class of customers, and merchan-
dising methods of such sellers.
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‘A large variety of retail stores sell electronic products such as radios,
television sets, phonographs and high fidelity recording and playing systems.
There are, however, certajn retail stores which are engaged primarily in
selling electronic products which tend to attract high fidelity enthusiasts
short-wave and citizens band radio users, engineers, ham radio operators,
home hobbyists, and do-it-yourself electronic consumers. These sellers
serve a market distinct from markets served by other sellers of electronic
products. These retail stores, including their mail order operations serving
this market, are referred to in the proposed complaint as electronic specialty
stores. The products handled by electronic specialty stores, appealing to the
aforesaid class of customers, include stereophonic and monaural receivers,
tuners, speakers, amplifiers, and record changers, tape and disc recorders;
short-wave and citizens band transmitters and receivers; walkie-talkie equip-
ment, intercommunication systems, and similar electronic products.
Electronic specialty stores employ sales personnel versed in the construction,
repair and operation of the aforesaid products.

Based upon the above facts, the complaint alleges that the sale and
distribution of electronic products, through electronic specialty stores and
their affiliated mail order houses, is an appropriate line of commerce within
which to measure the competitive effects of the Tandy/Allied Radio acquisi-
tion.

Staff: Ralph M. McCareins, Ronald L. Futterman and
James W. Ritt (Antitrust Division)



532

CRIMINAL DIVISION
Assistant Attorney General Will Wilson

COURT OF APPEALS

NARCOTICS AND DANGEROUS DRUGS

WHERE POSSESSION OF LARGE QUANTITIES OF COCAINE IS SHOWN,
INFERENCE MAY BE RATIONALLY DRAWN THAT POSSESSOR IS A DEALER
IN COCAINE AND IN ALL LIKELIHOOD KNEW OF COCAINE'S ILLEGAL
SOURCE.

United States v. Olga Gonzalez, Elba Miranda, and Carlos Ovalle
(C.A. 2, May 14, 1971, Nos. 33618, 33624, 33625; D.J. No. 12-51-1616)

On May 14, 1971, the United States Court of Appeals for the Second
Circuit (en banc) resolved a problem arising from two conflicting panel
decisions in the Second Circuit. The Court decided that the language in
Turner v. United States, 396 U.S. 398 (1970), footnote 39, does not prevent
appellate consideration of the issue of the rationality of the 21 U.S. C. 174
presumption upon facts adversarily presented to juries prior to Turner. The
panel in United States v. Vasquez, 429 F. 2d 615 (2nd Cir., 1970), had con-
cluded that the language in Turner required an adversary hearing in the dis-
trict court to resolve the rationality of the presumption.

The Court then upheld the presumption of illegal importation under
§174 where the possession of large quantities of cocaine is involved (in this
case, 1,028 grams). The Court stated: ''* * % the district courts would be
well advised to refrain from charging the statutory presumption as such ex-
cept when the quantity is decidedly on the high side and to refrain from any

charge of the presumption when the quantity is of the order of 10 grams or less.

In cases between these extremes, the judge should frame instructions relat-
ing the facts as to importation of cocaine and as to thefts from legitimate
sources * * % !

The Court concluded by finding that, where possession of large
quantities of cocaine is shown, an inference may be rationally drawn that the
possessor is a dealer in cocaine and, thus, in all likelihood, knew of the co-
caine's illegal source.

Staff: United States Attorney Whitney North Seymour, Jr.;
Assistant United States Attorney Ross Sandler
(S. D. New York)
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CIVIL DIVISION
Assistant Attorney General L. Patrick Gray, III

SUPREME COURT

SOCIAL SECURITY ACT - WRITTEN MEDICAL REPORTS

WRITTEN REPORTS SUBMITTED BY CONSULTANT PHYSICIANS
WHO HAVE EXAMINED A CLAIMANT CAN CONSTITUTE SUBSTANTIAL
EVIDENCE SUPPORTING SECRETARY'S DENIAL OF CLAIM FOR DISA -
BILITY BENEFITS EVEN WHEN CLAIMANT HAS ADDUCED ORAL TESTI-
MONY OF HIS TREATING PHYSICIANS TO THE CONTRARY.

Richardson v. Perales (Sup. Ct. O.T. 1970, No. 108; May 3, 1971;
D.J. 137-76-123)

Pedro Perales brought this action seeking review of the determination
by the Secretary of Health, Education and Welfare that he was not disabled
within the meaning of the Social Security Act. The Secretary's decision had
been based upon the written reports of a number of consultant physicians who
had examined Perales and upon the oral testimony of a medical advisor who
had not examined Perales but who offered expert testimony concerning the
medical evidence in the case. The claimant's lawyer objected to the intro-
duction of the written reports as '"hearsay' notwithstanding that he had not
sought to subpoena the doctors under the HEW regulation (20 C. F. R. 404, 926)
authorizing the issuance of subpoenas ''when reasonably necessary for the full
presentation of a case''. He also objected to the medical advisor's testimony
as not based upon an examination of the claimant or upon hypothetical ques-
tions. In support of his claim, the claimant offered, in addition to his own
testimony, the oral testimony of his treating physician, which was contrary
to the views expressed in the written reports.

On appeal (see 412 F. 2d 44), the Court of Appeals held that the Social
Security Act and the regulations thereunder permitted the admission into
evidence of written medical reports at administrative hearings. It further
held that the claimant could not complain of the "denial" of the right to cross-
examine the authors of the reports, since he had not sought to subpoena them.
The Court ruled, however, that because written medical reports are "uncor-
roborated hearsay, '' they cannot be regarded as substantial evidence upon
which the Secretary may base a determination of nondisability. The Court of
Appeals also held that the testimony of the medical advisor, who testified
orally at the hearing, was '""hearsay on hearsay' and could not '"corroborate
the hearsay reports of the absent doctors'. And the Court generally criti-
cized the practice of using medical advisors in the administrative hearings.
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In an c;pinion denying rehearing (416 F. 2d 1250), the panel stated that

its ruling -- that "uncorroborated hearsay’’ could not constitute substantial
evidence -- was applicable only if the claimant had objected to the hearsay
and the hearsay was ''directly contradicted" by the claimant and by oral
testimony.

By a vote of 6-3, the Supreme Court reversed. The Court adhered to
its often repeated definition of '"substantial evidence'’ as ''such relevant evi-
dence as a reasonable mind might accept as adequate to support a conclusion'
and counseled against reading too much, out of context, into the statement
from Consolidated Edison Co. v. NLRB, 305 U.S. 197, 230 -- heavily relied
upon by the Court of Appeals -- that '"mere uncorroborated hearsay or rumor
does not constitute substantial evidence. ' Citing a number of factors which
established the reliability and probative value of written medical reports, the
Court concluded that such reports could constitute substantial evidence
despite the presence of direct medical testimony to the contrary. In that
connection, the Court stressed the failure of the claimant to take advantage
of the opportunity afforded him by the Secretary's regulations to request that
subpoenas be issued.

Although not required to do so, the Court went on to comment that the
practice of using medical advisors, condemned by the courts below, was a
useful one and not in any way improper. Finally, in response to the claimant's
generalized criticism of the administrative process, the Court found that pro-
cedure to be fair and stressed the impartial, fact-finding, nature of the hear-
ing examiner's function and rejected the contention that he acts as '"counsel
for the Government''.

Those portions of the opinion reflecting the Court's broad approval of
the administrative process should be helpful to Government counsel in meet-
ing the criticisms of that process which claimants and judges have often ad-
vanced in the past.

Staff: Solicitor General Erwin N. Griswold; Deputy Solicitor
General Daniel M. Friedman; Lawrence G. Wallace
(Office of the Solicitor General); Kathryn H. Baldwin and
Michael C. Farrar (Civil Division)

COURTS OF APPEALS

FEDERAL AVIATION ACT

COURT OF APPEALS HAS NO JURISDICTION TO REVIEW DIRECTLY
ADMINISTRATOR'S REFUSAL TO PROCESS SECTION 1002 COMPLAINT,
CHALLENGING THE ADMINISTRATOR'S EXERCISE OF HIS STATUTORY

RESPONSIBILITIES REGARDING NAVIGATIONAL EQUIPMENT ON AIR-
PLANES.,
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“International Navigators Council of America v. Shaffer (C. A. D.C.,
No. 24, 302; decided April 14, 1971; D.J. 88-16-352)

The International Navigators Council of America (INCA), an associa-
tion of airplane navigators, filed a ''complaint'' with the Administrator of
the FAA under Section 1002 of the Federal Aviation Act in which it asserted
that the Administrator had authorized airlines to employ inertial navigational
systems (INS), a type of self-contained navigational equipment used on the
Boeing 747's and other aircraft, without promulgating adequate regulations.
The complaint also demanded that all present authorizations for the use of
INS be rescinded until the requested regulations were promulgated. The
Administrator advised INCA that Section 1002 ""does not provide for, nor re-
quire, the issuance of the kind of order requested in the complaint, " and that,
therefore, he was processing the '"complaint'' as a petition for rule-making.
After unsuccessfully seeking a preliminary injunction in the district court,
INCA filed this direct review action in the Court of Appeals under Section 1006.
We argued that Section 1002, which authorizes the Administrator to investi-
gate complaints regarding violations of the Act, was designed to accommodate
complaints filed with the Administrator against third parties and could not be
employed for complaints addressed against the Administrator himself. The
Court of Appeals agreed, concluding that ''the Administrator's recognition and
assertion that the [complaint was] autside the scope of the complaint statute'
was not a reviewable order under Section 1006. Therefore, the Court of
Appeals dismissed the petition for lack of jurisdiction.

Staff: Alan S. Rosenthal and Judith S. Seplowitz
(Civil Division)

SELECTIVE SERVICE

EIGHTH CIRCUIT HOLDS THAT SECTION 10(b)(3) OF 1967 MILITARY
SELECTIVE SERVICE ACT DOES NOT BAR PRE-INDUCTION JUDICIAL
REVIEW WHERE SOLELY LEGAL QUESTIONS NOT UNMERITORIUS ARE
PRESENTED,

Terry A. Liese, et al. v. Local Board 102, et al, (C. A. 8, No. 20, 319;
decided March 29, 1971; D.J. 25-42-992)

Liese, a Selective Service registrant, was classified I-A and on Novem-
ber 13, 1969, his local board issued him an order to report for induction on
December 3, 1969. Meanwhile, he was arrested on breach of peace charges
arising out of certain demonstrations, and was released on bond to await
trial. The local board, when informed of Liese's arrest and pending trial,
orally told him not to report on December 3, 1969. Liese in February, 1970
was acquitted in the crim..al proceedings. As a result, the local board, by
letter of March 2, 1970, ordered him to report for induction on March 30, 1970.
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In the meantime, on January 1, 1970, the new ''lottery' system of ran-
dom sequence selection for the draft took effect. Liese, whose birthday
drew number 328 in the lottery, claimed that the lottery applied to him not-
withstanding his earlier November 13, 1969 induction order. Following the
local board's refusal to prevent his induction under the November 13, 1969
order, Liese then brought the instant action in the district court to enjoin his
induction.

The district court, agreeing with the registrant, held that he could not
be required to report for induction unless and until his number, 328, was
reached in the lottery sequence, and the court issued an order to that effect.
The Eighth Circuit affirmed. The Court of Appeals found that it had jurisdic-
tion to consider the merits of the registrant's contentions, notwithstanding
Section 10(b)(3) of the Act. The Court interpreted Qestereich v. Selective
Service Board, 393 U.S. 233, as permitting such review "'where solely legal
questions which are not clearly unmeritorious are presented.'' On the merits,
the Eighth Circuit found that the local board's action in attempting orally to
postpone the registrant's November 13, 1969 induction order resulted in its
cancellation, since the regulations did not authorize oral postponements.

The induction order of March 2, 1970, thus amounted to a new order, and
therefore fell under the new lottery system, instituted January 1, 1970.

Staff: Morton Hollander (Civil Division) and Reed Johnston
(formerly of the Civil Division)

FEDERAL TORT CLAIMS ACT

THE IMMUNITY AFFORDED THE UNITED STATES BY 33 U.S.C.
702c FROM LIABILITY FOR DAMAGE FROM OR BY FLOODS OR FLOOD
WATERS DOES NOT APPLY TO ALLEGED NEGLIGENT ACTS UNCON-
NECTED WITH FLOOD CONTROL PROJECTS.

Benjamin T. Graci, Jr. v. United States; Philip C. Ciaccio v. United
States; Emanual Reid, Jr. v. United States (C. A. 5, No. 29, 015); D.J.
157-32-175; decided May 21, 1971)

Numerous plaintiffs commenced action against the United States under
the Federal Tort Claims Act for flood water damage, when hurricane '""Betsy"
struck the southeastern Louisiana coast, allegedly caused by the negligence
of the United States in the construction of the Mississippi River - Gulf Outlet,
a deep water channel constructed by the Corps of Engineers which provided
a short-cut from the Gulf of Mexico to New Orleans.

The Government moved to dismiss on the ground that §3 of the Flood

Control Act of 1928, 33 U.S.C. 702(c), barred suits against the United States
for damages resulting from or by floods or flood waters at any place. Ruling
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that Gulf-Outlet was a navigation aid project and not a flood control project,
which the Government conceded, the district court denied the motion, holding
that the immunity afforded the Government by Section 702(c) did not bar suits
against the United States for flood-water damage resulting from negligence
unconnected with flood control projects. It also held that the Federal Tort
Claims Act repealed § 702(c) to the extent that it had applied to anything other
than flood control works,

An interlocutory appeal was taken and the Court of Appeals affirmed.
The Government relied primarily upon National Mfg. Co. v. United States,
210 F. 2d 263 (C. A. 8), where the Court applied the statute to immunize the
United States from liability for flood damage caused by allegedly negligent
acts unrelated to the Government's flood control'works. The Court rejected
the Government's reading of this case. Pointing out that the legislative his-
tory of the statute was ""singularly unrevealing', the Court was of the opinion
that what little legislative history there was and the decided cases strongly
supported the view that the ""purpose of §3 was to place a limit on the amount
of money that Congress could spend in connection with flood control programs.
Accordingly, the Court held that where, as here, the plaintiffs allege flood-
water damage as a result of the negligence of the United States unconnected
with any flood control project, § 702(c) does not bar an action against the
United States under the Federal Tort Claims Act. Having thus concluded
that the statute did not apply, the Court found it unnecessary to determine
whether the Federal Tort Claims Act repealed § 702(c).

1mn

Both the district court and the Court of Appeals specifically noted theun-
commonly heavy burden resting upon the plaintiffs in this case to prevail on
the merits.

Staff: Kathryn H. Baldwin (Civil Division) and Robert V. Zener
(formerly of Civil Division)

SOCIAL SECURITY ATTORNEY FEES

FEES AWARDED TO AN ATTORNEY BY THE SECRETARY OF H.E. W,
FOR REPRESENTING A SOCIAL SECURITY CLAIMANT BEFORE THE
ADMINISTRATION ARE NOT SUBJECT TO JUDICIAL REVIEW BY THE
COURTS,

Morton E. Schneider v. Richardson, (C.A. 6, No. 20618, decided
April 28, 1971; D.J. 137-37-296)

The plaintiff is an attorney who successfully represented a Social
Security claimant before a hearing examiner, resulting in the award of
benefits totalling $11, 233. 70. Plaintiff sought a fee for his work of about
$2, 800, representing 25% of the benefits, alleging that he had a contingent
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fee contract for that amount, that such a fee would be reasonable, and sub- .’
mitting an itemized list of his time expended of 14 hours (plus an additional
two hours preparing his fee petition). The hearing examiner awarded a fee

of $500, sustained by the Appeals Council, and plaintiff brought this action
seeking judicial review under the provisions of the Administrative Procedure
Act. The statute provides (5 U.S.C. 701(a) that judicial review is generally
available unless the agency action is '"committed to agency discretion by law"
or is precluded by the relevant statute. The district court held it did not have
jurisdiction, since the Secretary's determination of fees for work done before
him is precluded by the Social Security Act, 42 U.S.C. 405, and is committed
to his discretion, 42 U.S.C, 406(a).

On appeal in aper curiam opinion, the Sixth Circuit affirmed, holding
that 42 U.S,C. 406(a) ""commits to the discretion of the Secretary of Health,
Education and Welfare the setting of legal fees for administrative representa-
tion of social security claimants.'" The Court pointed out that the same re-
sult had been reached in Chernock v. Gardner, 360 F. 2d 257 (C. A. 3, 1966),
and while 42 U, S. C, 406(a) has been amended since that decision, Chernock
has been cited recently with approval by the First, Fourth and Eighth Circuit
in cases involving fees set for representing Social Security Claimants before
the Courts. Judge McCree, dissenting, felt that the Congressional intent to
make the exercise of the Secretary's discretion unreviewable was not "ex- ‘
plicitly and clearly indicated' in the statute. He distinguished Chernock on
the ground that the statute had been amended to provide for '"reasonable fees"
since that case was decided, and the holdings in the more recent cases were
technically dicta. Judge McCree also reached the merits of the reasonable-
ness of the fee, which the district court had not decided, and concluded that
the $500 fee for 14 hours work was arbitrary.

Staff: Kathryn H. Baldwin and William D. Appler, (Civil Division)

VETERANS' REEMPLOYMENT - DAMAGES

MEASURE OF DAMAGES, FOR VETERAN WHO IS REEMPLOYED IN
LOWER-PAYING JOB THAN THAT TO WHICH HE IS ENTITLED AND WORKS
OVERTIME AT THAT JOB, IS DIFFERENCE BETWEEN EARNINGS OF TWO
JOBS DURING REGULAR WORKWEEK WITHOUT DEDUCTION FOR VET-
ERAN'S OVERTIME EARNINGS,

Marlon R. Helton v. Mercury Freight Lines (C. A. 5, No. 30, 109;
May 19, 1971; D. J. 151-1-978)

In this veteran's reemployment suit, the district court originally held
5
that the veteran had been unlawfully reinstated in a lower-paying job than that ‘

to which he was entitled; nonetheless, the court declined to award the veteran
any damages. On our first appeal, on the veteran's behalf, the Fifth Circuit
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reversed the refusal to award damages and remanded for the entry of such
an award. 413 F. 2d 1380. The evidence established that, for the regular
workweek, the difference between the earnings of the job to which the veteran
was entitled and the job to which he was regulated amounted to $2, 600 over
the two-year period involved, but that the veteran had earned some $1, 900
by working a substantial amount of overtime in the lower-paying job (the
higher-paying job involved no overtime). On remand, the district court
refused to award the veteran the $2, 600 difference between the normal work-
week earnings of the two jobs and instead awarded him his out-of-pocket loss
of only $700, representing the difference between the total earning of the two
jobs. The announced basis for this ruling was that if the veteran were
awarded $2, 600, he would thereby receive more, in pay and damages, than
he would have had he been properly reemployed. The district court's ruling
would result in the veteran's receiving no more for having worked overtime
than he would have had he worked no overtime.

The Court of Appeals reversed. It held that a veteran should not have
to work longer hours at lower pay in order to earn the amount to which he is
entitled and that a veteran who endures-the disadvantages of doing so has a
right to retain his overtime earnings as compensation for his added hours of
work and thus should receive more, in pay and damages, than he would have
had he been properly reemployed. The Court added that this result occasioned
no injustice to the employer, for the employer had received the veteran's
overtime work in return for its additional payments and, in that connection,
was in the same financial position it would have been in had another employee
in the lower grade, rather than the veteran, been paid for performing the
overtime.

Staff: Michael C. Farrar (Civil Division)
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INTERNAL SECURITY DIVISION . .
Assistant Attorney General, Robert C. Mardian

FOREIGN AGENTS REGISTRATION ACT
OF 1938, AS AMENDED

During the first half of June of this year the following new registra-
tions were filed with the Attorney General pursuant to the provisions of
this Act:

Registration No. 2260

Alwyn F. Matthews, 1140 Connecticut Avenue, N. W., Washington,
D. C. 20036, registered under the above Act on June 1, 1971 as an agent
of the Uganda Sugar Manufacturers Association, of Jinja, Uganda. He
will act as a legislative representative in seeking a sugar quota for his
principal during the current Congressional hearings on the Sugar Act.

G. M. Washington Consultants, Inc., 905-16th Street, N. W,,
Washington, D. C. 20006, registered under the above Act-on June 3, 1971
as an agent of the Republic of China. This public relations firm, under ‘
the executive direction of former Senator George L. Murphy, will by
means of public relations media, "attempt to bring to public and govern-
mental notice . . . the mutually beneficial relationship which has existed

between the United States and the Republic of China . . .'" over the years.

Registration No. 2262

A. H. Mahmood Ali, 83-22 160th Street, Jamaica, Queens, New
York 11432 registered under the Act on June 9, 1971 as the agent of the
People's Republic of Bangla Desh, Mujibnagar, Bangla Desh. The regis-
trant will establish an information office in the United States for the pur-
pose of informing the American public about the political and humanitarian
aspects of the plight of the peoples of Bangla Desh.

Registration No. 2263

Thomas J. Deegan Company, Inc., 3736 Times & Life Building,
New York, New York 10020 registered under the Act on June 9, 1971 as
the agent of the Government of Guyana, Georgetown, Guyana. This public
relations firm will seek, through publicity media, to influence the public
in the United States with reference to the natural resources of and oppor-
tunities for foreign investment in Guyana. ’
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Registration No. 2264

The advertising agency of Bishopric, Lieberman, Harrision &
Fielden, Inc., 3361 S. W. Third Avenue, Miami, Florida 33145, filed a
registration statement under the Act on June 10, 1971 as the agent of the
Instituto Panameno de Turismo, Republic of Panama. This advertising
firm will conduct a public relations campaign to promote and increase
tourism to Panama. '

Registration No., 2265

The law firm of Ball, Hunt, Hart, Brown and Baerwitz, 120 Linden
Avenue, Long Beach, California 90210, filed a registration statement
under the Act on June 10, 1971 as the agent of the Indonesian National Oil
State Enterprise (Pertamina), Djakarta, Indonesia, which is owned and
controlled by the Indonesian Government. The activity of the law firm,
under the direction of former Governor Edmund G. Brown of California,
will seek to promote trade with and investment in Indonesia on the part
of American individuals and companies.

During mid-June of this year the following new registrations were
filed with the Attorney General pursuant to the provisions of this Act:

Felipe J. Vicini, Isabel La Catolica 48, Santo Domingo, Dominican
Republic, registered under the above Act on June 21, 1971 as an agent of
the Dominican Sugar Institute. He will act as legislative representative
in seeking a sugar quota for his principal during the current Congressional
hearings on the Sugar Act.

Byron G. Ellison, 3100 East Oakland Park Boulevard, Fort
‘Lauderdale, Florida, registered under the Act on June 23, 1971 as an
agent of the Republic of Haiti. He will act as financial counsel in seeking
funds from international banking institutions on behalf of Haiti.
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Shiro Kashiwa

SUPREME COURT

NAVIGATION

BED OF GREAT SALT LAKE, NAVIGABLE AT TIME OF STATEHOOD,
OWNED BY UTAH; FEDERAL TEST OF NAVIGABILITY; SUFFICIENCY OF
EVIDENCE.

Utah v. United States (S.Ct., No. 31, Orig., Jun. 7, 1971; D.J.
90-1-5-944)

The Supreme Court ruled that the Special Master's finding that the
Great Salt Lake was navigable at the date of Utah's admission to the Union
(1896) is supported by adequate evidence. Consequently, ownership of the
lake bed passed to Utah at that time.

The Court repeated that the test of navigability (navigable-in-fact,
navigable-in-law) is federal and applies to all water courses. Whether the
bed is now submerged or exposed was deemed irrelevant, as were the facts
that the lake is not part of a navigable interstate or international commercial
highway and that the use of the lake was by only a few people and related
more to ranching than to water borne freight.

Staff: Peter L. Strauss (Office of the Solicitor General);
Martin Green (L.and and Natural Resources Division)

COURT OF APPEALS

PUBLIC LANDS

REMAND TO DETERMINE WHETHER LEASE OF FEDERAL BUILDING
WAS UNAUTHORIZED; TRESPASS; MESNE PROFITS.

United States v. Kittredﬁ (C.A. 5, No. 29160, Jun. 18, 1971; D.J.
90-1-1-1854)

Kittredge obtained a lease on a World War II temporary building from
the city of Orlando which, as licensee of the United States, was not author-
ized to lease without approval of the Corps of Engineers. Kittredge sub-
leased the building to the Martin Company, a cost-plus-fixed-fee government
contractor, from whom he collected $52, 800 in rent. After directing Martin
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to cease paying further rent to Kittredge, the Government sued to recover
the $52, 800 which it claimed Kittredge had unlawfully collected. Kittredge,
claiming lawful authority to lease the building, counterclaimed to recover
the additional $109, 200 rent to which he claimed the Government's action

had deprived him.

The district court found first, that Orlando had no right to sublease to
Kittredge without the Corps' consent, which was never given; second, that
Kittredge had no possessory right to the building and could convey none to
Martin; and third, that Kittredge was a trespasser. Finding that the build-
ing's value hadnotdiminished as a result of the trespass, the court held the
United States was entitled to recover nominal damages on one dollar only.
Both parties appealed.

The Fifth Circuit reversed on both appeals, and remanded for a deter-
mination of the precise relationship between Kittredge and the United States,
which the majority found to be sufficiently ambiguous to void as premature
the finding that Kittredge was a trespasser. ‘ '

Judge Tuttle dissented from the rejection of the finding that Kittredge
was a trespasser. He would have remanded to permit the United States to

recover mesne profits, namely, the value of the use and occupation during
the building's wrongful possession.

Staff: Jacques B. Gelin (Land and Natural Resources Division)

DISTRICT COURTS

ENVIORNMENT

DISMISSAL OF SUIT TO ENJOIN FEDERAL PARTICIPATION IN
SCENIC ROAD PROJECT THROUGH NATIONAL FOREST; "LEAD AGENCY"
COMPLIANCE WITH NEPA REQUIREMENT FOR ENVIORNMENTAL IM-
PACT STATEMENT FOR MULTI-AGENCY PROJECT. (

Upper Pecos Association v. Stans (D. N. Mex., No. 8799 Civil, Jun. 1,
1971; D.J. 90-1-4-280)

Judge Mechem filed his Memorandum Opinion and Order on June 1,
1971, after a full hearing on the merits. The case involved a grant by the
Economic Development Agency (E. D. A. ) to the County Commissioners of
San Miguel County, New Mexico, for construction of a scenic road in a
National Forest which has been planned by the United States Forest Service
for many years, but has never been completed for lack of funds. E.D. A.
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supplied the funds because the area is one of severe economic-depression, .
but E. D. A. did not file a 102(2)(c) enviornmental impact statement under the

National Enviornmental Policy Act of 1969. E.D.A. argued that it had, and

would, rely on the enviornmental investigation and studies being done on the

project by the Forest Service. The Forest Service had a draft enviorn-

mental statement underway, and has final permit authority over the road
construction.

The court held that the Forest Service was the ''lead agency' on this
project within the meaning of the statute and C. E. Q. guidelines, and that
E.D. A. need not duplicate the Forest Service enviornmental investigation.
The court pointedly distinguished this case from cases where a single federal
agency had failed to file a 102 Statement. The court held that the Act and
Guidelines had been satisfied to date and dismissed the case with prejudice.

Staff: Mark Thompson (Assistant United States Attorney,
(D. N. Mex.); Frederick L. Miller, Jr., (Land
and Natural Resources Division)

MINES AND MINERALS

CONSTITUTIONAL CHALLENGE TO 1872 MINING ACT; DELEGATION .
OF POWER TO DISPOSE OF PUBLIC LANDS; VENUE.

Honchok v. Hardin (D. Md., Civil No. 70-942-T, May 14, 1971; D.J.
90-1-4-239)

On May 14, 1971, Judge Thomsen came down with his opinion in the
above-captioned case, in which the constitutionality of the Mining Act of 1872
was challenged. Pending before him were Motions to Dismiss on behalf of
defendant Hardin and defendant American Smelting and Refining Company. The
court granted defendant Hardin's Motion on grounds of improper venue. He
then went on to dismiss the rest of the action on the merits, holding that the
challenge to the constitutionality of the Mining Act was insubstantial. The
plaintiffs failed to allege which particular part of the Constitution is allegedly
violated, but made a general allegation that the National Forest at issue
(Challis National Forest in Idaho, White Cloud Mountains) is held in public
trust for all the people of the United States which trust is violated by the pro-
vision of the Mining Act and the powers of the Secretary of Agriculture to
permit the use of such lands.

The court held that control of the public lands is expressly given to
Congress by Article 4, Section 3, Clause 2, of the Constitution, and has
been delegated appropriately by Congress to the Executive. The court went ‘
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on to say that subsequent enactments of Congress (cited at length in the
opinion) also demonstrate a continuing legislative intent to preserve the
existing pattern of mineral location with certain explicit prohibitions and
limitations. Finally, the court commented that if this basic pattern is to be
changed, Congress must change it.

Staff: Frederick L. Miller, Jr. (Land and Natural Resources
Division)



