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POINTS TO REMEMBER

Consumer Credit Protection Act of

1969 Truth in Lending Act 15 U.S.C
1601 et seq

The referral and supervisory procedures for the handling of

Truth in Leiiding matters by United States Attorneys see USA Bulletin July

25 1969 Vol 17 No 22 pp 583-84 have been revised to reflect the fact

that the Consumer Affairs Section of the Antitrust Division has been given

supervisory jurisdiction over the enforcement of the Truth in Lending Act

The new procedures are as follows

All complaints or non-routine requests for information concern

ing the Act received in the offices of the United States Attorneys should be

referred directly to the agency responsible for the administrative supervision

of the creditor involved see 15 1607 with copy of the referral

letter to

Consumer Affairs Section

Antitrust Division

Department of Justice

Washington D.C 20530

The Federal Trade Commission has requested that all complaints involving

creditors under its supervision be forwarded directly to Truth in Lending

Federal Trade Commission Washington D.C 20580 Any complaint

involving creditor for whom the supervisory administrative agency is not

readily ascertainable should first be referred to the Consumer Affairs Sec

tion for appropriate subsequent referral

All possible criminal violations of the Act will continue to be

referred directly to the appropriate United States Attorney by the admi.nis

trative agencies for consideration as to criminal prosecution Notice that

such referral has been received should be given promptly to the Consumer

Affairs Section in Washington The allocation of investigative respon

sibility has not been changed The Department of Agriculture the Interstate

CommerceCommission the Civil Aeronautics Board and the Federal Trade

Commission will remain responsible for criminal investigations in cases

within their jurisdiction while the Federal Bureau of Investigation remains

responsible for criminal investigations in cases referred to the United States

Attorneys involving banks savings and loan associations and Federal credit

unions and will conduct such investigations if so requested by the United

States Attorney

Antitrust Division
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Return of Title Judgments to the Federal

Housing Administration

Supplementing the statement at pp 673-674 supra Vol 19
No 17 8/20/71 witn reference to return of civil judgment cases to Agencies
pursuant to Section of Civil Division Memo No 374 28 Part

App Subpt as amended by Civil Division Directive No 17-71 36 F.R
12739 7/7/71 at the request of the Office of General Counsel Department
of Housing and Urban Development you are instructed that judgments arising
from cases under Title of the National Housing Act be returned to the Chief

Counsel Title Division Federal Housing Administration Washington
rather than to HtJD Regional or Area offices The reason given for this re-

quest is that the jurisdictional lines for United States Attorneys offices do

not coincide with those of HUD Regional and Area offices HUD suggests
also that it would greatly facilitate the handling of these cases if Form No
USA-35 Rev 3-1-66 were continued to be used for this purpose An appro
priate explanation under Item of that Form would be Returned to FHA
for collection or surveillance as case may be pursuant to Civil Division
Directive No 17-71 28 F.R 12739 7/7/71 Please note that HUDs above
mentioned request relates only to its Title cases and that unless and until

similar requests are received from that or other Agencies with reference to

other classes of cases normally they should be returned to the field offices

Civil Division

United States Magistrates

Representatives of the General Crimes Section Criminal

Section Criminal Division Department of Justice were invited to and did

attend the Seminar for United States Magistrates held at the Federal Judicial

Center September 27-30 1971 During the Seminar it was emphasized that

the former United States Commissioner system has been superseded and
that the new United States Magistrate as judicial officer possesses greater
judicial responsibility than that previously held by United States Commis
sioners

The Magistrates in attendance were told that they should not

participate in drafting affidavits and complaints for law enforcement person
nel so as to facilitate Magistrates in maintaining an independence traditional

with judges

Preliminary hearings and the trial of Minor Offenses were
discussed Magistrates were instructed that the purpose of the preliminary

hearings is to determine probably cause The Magistrates were advised that

the preliminary hearing is critical stage of the criminal proceeding and

that the right of counsel exists at that stage The Magistrates were also
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instructed that the burden is on the government to establish probable cause

at this hearing and that there is no right for the defense to turn the hearing

into deposition of governrnnt witnesses The Magistrates were informed

further that hearsay evidence is admissible in preliminary hearing and

that the hearsay is to be considered on the basis of reliability and truthful

ness The discussion on preliminary hearing and trials of minor offense

problems stressed the need for the United States Attorney to have rep
resentative present and to participate in the proceedings When Assistant

United States Attorneys were not present to represent the Government at

preliminary hearings and trials it was suggested that the dismissal of the

hearing or case might be the appropriate solution Magistrates were told

not to deviate from their impartial roles as judges to assist the government

in presenting evidence at preliminary hearings and trials

Department of Justice Policy with Respect

to Title of the Narcotic Addict Rehabili

tation Act of 1966

Title of the Narcotic Addict Rehabilitation Act of 1966 NARA
28 section 2901 et seq provides procedure of deferring prosecu

lion of an eligible narcotic addict conditioned on his successfully completing

specified course of treatment for his addiction The policy of the Depart

ment of Justice as set forth in Departmental Memo No 506 dated January

31 1967 is that with respect to an individual who has committed federal

crime Title is to be considered the crux of NARA the intent of Congress

was to have curable narcotic addicts civilly committed rather than prosecuted

and convicted Accordingly United States Attorneys knowing of defendants

addiction should ordinarily bring the defendant condition to the the attention

of the court and should encourage the court to offer eligible offenders the

Title election assuming of course that the defendant is eligible under

NARA

It is to be emphasized that in order to comport with the intent

of Congress with respect to NARA the Title procedure is to be viewed as

being preferred over Title II in those situations where the individual meets

the eligibility requirements of Title It should be noted that in those sit

uations where the offense with which the defendant is charged is clearly un

related to the defendants narcotic addiction the Title procedure would

not be used however in such case Title II sentence would be unob

jectionable if all of the eligibility requirements can be satisfied

Criminal Division
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ANTITRUST DIVISION
Assistant Attorney General Richard McLaren

DISTRICT COURT

SHERMAN ACT

POWER COMPANY HELD TO HAVE VIOLATED SECTION OF
THE SHERMAN ACT

United States Otter Tail Power Company Civ 6-69-139
Minn 60-230-72

On September 1971 Judge Edward Devitt Chief Judge for
the district of Minnesota issued an opinion holding that defendant Otter
Tail Power Company violated Section of the Sherman Act by refusing
to sell electricity at wholesale rate and by refusing to wheel elec-

tricity to municipal power projects it had previously served at retail

Otter Tail Power Company is an investor-owned utility with head-

quarters in Fergus Falls Minnesota and an area of operation which
includes western Minnesota and the eastern portions of North and
South Dakota Otter Tail serves primarily small communities and has

consistently refused to cooperate with any of those communities who
desired to establish their own electric power system

The complaint filed in July 1969 alleged that Otter Tail had

monopoly of the retail distribution and sale of power in towns located
within its area of operation and that it had acted illegally in preserving
and maintaining the monopoly

At trial the government introduced evidence indicating that
defendant Otter Tail abused its monopolistic position and acted

illegally by refusing to sell electric power at wholesale to exist
ing or proposed municipal electric power systems in cities and
towns previously served at retail by Otter Tail refusing to

wheel transmit electric power over its transmission lines from
other power suppliers to existing or proposed municipal electric

power systems in cities and towns previously served at retail by
Otter Tail and instituting supporting or engaging in litigation

directly or indirectly against cities and towns and officials thereof
which had voted to establish municipal electric power systems for
the purpose of delaying preventing or interfering with the establish
ment of municipal electric power system
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Defendant Otter Tail argued as its defense that its refusal to sell

wholesale power and to wheel were necessary to prescrve its financial

viability and were thus immune from antitrust litigation under the rule

of reason Defendant further argued that it did not occupy monopo
listic position in its area of operation Otter Tail finally argued that its

actions in refusing wheel were the result of valid governmental

action valid contract with other power suppliers including

the Bureau of Reclamation and rural electric cooperatives and were

immune from antitrust attack under Alabama Power Co Alabama

Electric Cooperative Inc 394 Zd 672 5th Cir 1968

In his opinion Judge Devitt noted that under United States

Grinnell Corp 384 563 1966 the offense of monopoly consists

of two elements the possession of monopoly power in the relevant

market and the willful acquisition or maintenance of that power as

distinguished from the growth or development of superior product

business acumen or historic accident Judge Devitt then held that

Otter Tail enjoyed monopoly in the sale and distribution of electric

power at retail as it served at minimum 75 6% of this market

Having made this finding Judge Devitt accepted in full the governments

theory and allegations that Otter Tail was preserving its monopoly by

illegal methods Judge Devitt placed particular emphasis on the

refusal to deal and the so-called bottleneck cases stating that

case law made clear that the right to deal or to refuse to deal was not

an absolute one particularly when exercised by seller controlling

strategic facility through which the commerce of market had to

flow Otter Tails defense of valid governmental action was re
garded as unmeritorious as was its defense based on financial

viability Judge Devitt noted that Alabama Power Co was inapposite

and that the arrangement by which Otter Tail refused to wheel power

was in actuality an illegal contract which allocated the territories in

which Otter Tail and other power suppliers could operate Finally

Judge Devitt noted that United States Arnold Schwinn and Co
388 U.S 365 1967 clearly held that the threat of losing business was

no justification for violating the antitrust laws

The holding of Judge Devitt has extremely significant potential

ities It will materially assist municipalities who desire to estab

lish their own electric power systems but who previously have been

denied such opportunities due to the unavailability of wholesale electric

power Electric power has been unavailable to municipalities for the

reason generally that there has previously been no legal basis to force

existing power suppliers to sell power at wholesale rates to proposed

municipal systems Since the cost for municipality to establish its

own generating system is prohibitive and since the cost of building



902

transmiss
1Ine to

POWer
SUppliers

likewise pro

hibitive

mUnicipalit
gener1

rely on its
present Power

sup_

Plier or an adjac
Power

SUpplier
Wholesa1

Power is to be
obtained

Thus the
municipality is

forecl6sed from
establishing its OW power

Sell
wholesa1

Power

System if its pres
SUPplie or

adjacent Power
SUPPlie

refuse toIf
power

SUpplier not located
adjacent t0

proposed
municipal

syst were to agree to sell
wholesale POWer to the

municipality and

if the former has Power lines which inter co
at SOme Point with

the lines of the
present or the

adjacent
SUPPIier the

municipality

might
attempt to rentlr the Power lines of

intermedit
System in

order to
transport

POWer from the
wholesa1

source t0 the
municipal

ity5 Own lines
Thj5

process is
as

wheeljngsr and involves

compent
to

ntermedit
System for the transmj

of Power

Over its 11nes The
process is

encouraged
eneraljy for

among

Other
reasons

it tends to
avoid

duplicative
transmi

11fles and

stations and is thus
Cost_saving

14ee1ing is
favored by environ

mentaljsts and
engine5 as it tends to lessen the

impact on the

envjroflm
The

Federai Power Com5i
has held that it has

no
statutory

authority to Order an electric
uti1it to Wheel to

Thunici

Palit
desiring to

establish its Own
electric Power 5ystem Thus

prior

to the
holding in the

instant
case it Was

that commun
were

unable to buy and have
delivered

Wholesale POWer t0 the end of est

lishing their OW
electric Power

Systems
Staff

Kenneth
Anderson

William
Jaeger and

Barry
McNeil

Antritru
Division



903

CRIMINAL DIVISION

Acting Assistant Attorney General Henry Petersen

DISTRICT COURT

INTERSTATE TRANSPORTATION OF STOLEN
MOTOR VEHICLE 18 U.S.C 2312 2313

USE OF CHARTS IN PROSECUTION OF COMPLICATED CAR
THEFT RING CASE

United States Robert Howard et al Tennessee
No 12 859 August 1971 26-19-543

In United States Robeit Howard the government was faced with

the task of presenting complicated and detailed testimony of approximately

160 witnesses as well as evidence in order to convict persons operating

sophisticated car theft ring which involved hundreds of identifiable stolen

cars

Basically the operation involved the obtaining of salvage wrecked
automobiles in order to obtain therefrom pertinent title documents and
vehicle identification numbers Salvage automobiles were generally ob
tained in Michigan Tennessee Georgia Alabama and in Florida

After having obtained the desired make and model salvage automcbile

similar make and model automobile was then stolen The stolen cars

were then altered by means of changing the public vehicle identification

number and by grinding away or obliterating the confidential vehicle

identification number from the frame of the stolen car In place of the

true numbers numbers identical to those appearing on the salvage vehicle

were stamped into the frame on the stolen car With the vehicle identifi

cation number and title documents from the salvage automobile the stolen

cars were then marketed through apparently legitimate dealers and for

substantially good price These cars were sold in Georgia Tennessee and

Kentucky

The Federal Bureau of Investigation with the aid of the Natnal Crime
Information Center was able to locate in excess of two hundred automobiles

related to this case which had been stolen and altered
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The governme determined that in order to sustain the burden of
proof with respect to its thirty_three count indictment it would be necessary
to introduce competent evidence

regarding the identification of
approximately

for different
automobiles including original Vehicle Identification NumbersVIN confidential VINs and other fraudulent identification obtained fromsalvage cars and then placed upon the stolen cars At trial the districtcourt permitted the governme to use chart upon which was recorded

at pertinent times during the trial the make model and VIN of each salvage
automobile and then of each stolen automobile when it had been identified
The chart greatly simplified the presentation and compilation of the proof
so that the jury was able to follow the evidence and relate it to the defendants
involved In additjo the government introduced over 125 exhibits including
title documents and various tools and dies used by the defendants to change
the VINs above

As result of the governrg meticulous presentation in this eleven
day trial the jury returned guilty verdicts on August 19 1971 against ninedefendants One defendant was found not guilty and the wives of two others
were acquitted by the court upon completion of the governmer5 case

Staff United States Attorney John Bowers JrAssistant United States Attorney Jerry FosterRalph Culver Criminal DivisionE.D Tennessee
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INTERNAL SECURITY DIVISION

Assistant Attorney General Robert Mardian

FOREIGN AGENTS REGISTRATION ACT

0F1938 ASAMENDED

The Registration Section of the Internal Security Division administers

the Foreign Agents Registration Act of 1938 as amended 22 USC 611 which

requires registration with the Attorney General by certain persons who en

gage within the United States in defined categories of activity on behalf of

foreign principals

During the first half of October of this year the following new regis

trations were filed with the Attorney General pursuant to the provisions of

this Act

Angola Office do Raymond Mbala 179 Linden Boulevard

Brooklyn New York registered on October 1971 as agent of the Angola

Government in Exile Republic of the Congo Registrant will

serve as an information service of the Angolan Government in Exile

Wright Jackson Brown Williams Stephens Inc 100 Peachtree

Street Suite 1838 Atlanta Georgia registered on October 1971 as

agent of the Bermuda Progressive Labour Party Hamilton Bermuda

Registrant will perform political consulting service for the Progressive

Labour Party up to and including the next General Election in Bermuda

Ruder Finn of California Inc 9300 Wilshire Boulevard Beverly

Hills California registered on October 1971 as agent of the Japan

External Trade Organization Registrant will furnish public relations serv

ices including market research and the writing and publishing of material to

be distributed to press trade bulletins

Apolinaras Sinkevitshous 150 West End Avenue New York New York

registered on October 15 1971 as agent of Moscow News U.S.S.R Regis

trant is the United States correspondent for the foreign principal

David Fleming International Management Consultants 1155

Fifteenth Street N.W Washington D.C registered on October 27 1971

as agent of the Nissan Motor Company Ltd Tokyo Japan Registrant is

to act as public relations and political consultant as well as to provide mar
ket research and development services
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COURTS OF APPEIS

2TION
VALUATION OF MThER RESOURCES COMPLE SALES

JtJRy INSTRUCTIONS DATE OF VALUATION
United States

et
No 15106 Sept 29 1971

33-21-499_i

This
condemnation action involved the taking of 060 acres of coal-

Producing land No declaration of taking was filed The landowners ap
pealed from jury award of $315 000 where the expert testimony ranged

from low of $207 000 to high of $1 750 000 The Government valued the
Property on the basis of comparable sales of other

coal_producing proper
ties The landowners used method they termed the discounted

royalty

rate method This method uses the product of the amount of recoverable

coal in place times the price per ton of such coal discounted over timeThe landowners urged Ofl appeal that the Governmentvs
comparable

sales could not produce true indication of the fair market value of coal
lands and valuation testony on that basis Should not have been admitted
into evidence They Contended that the discounted

royalty rate method was
the method almost

universally used by people in the coal
mining business for

appraisal purposes The landowners also asserted that the district judge
committed error by instructing the jury that comparable sales are the best

evidence of value
maintained that the date of valuation Should be the

date of trial

The Court of Appeals rejectee the contentions of the landowners The

court affirmed the rule of United States Sowards 370 2d 87 10
1966 and Unj

33iT76s C.A 1964 for

the proper method of
valuing

mineral_producing lands It noted that under
Sowards the practice of valuation in specific

industry does not serve to

exclude other competent evidence
relating to value

The Court also affirmed the jury instructions issued by the district
court The jury had been instructed that if there are comparable sales
they are the best evidence but they are not to be taken Solely and exclu
sively they are to be taken in connection with these other things The
trial judge correctly permitted the jury to determine as matter of fact
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whether the sales introduced by the Government were comparable And if

such sales were found to be comparable the jury was to consider them as

the best evidence of value but not the only evidence The Court agreed that

the date of valuation even though the United States did not go into actual

possession particularly in view of the parties stipuiation restricting the

condemnees use of the land

Staff Peter Steenland and Philip Zeidner

Land and Natural Resources Division

MINES AND MINERALS

CLASSIFICATION UNDER RECREATION AND PUBLIC PURPOSES
ACT SEGREGATES LAND AND BARS LATER MINERAL ENTRY
DEFERENCE TO ADMINISTRATIVE CONSTRUCTION OF REGULATIONS

Buch Morton C.A No 24608 Aug 31 1971 D.J 90-1-18-826

Buchs mining claim was held invalid by the Secretary of the Interior

because the property had previously been classified as suitable for sale or

lease for recreational purposes under the Recreation and Public Purposes

Act of 1954 43 sec 869 et seq Buch sued for judicial review and

the district court disagreed with the Secretarys interpretation of the Act

and entered judgment for Buch The Court of Appeals reversed

The Ninth Circuit decided three separate questions First the Court

held that any public and not just Alaskan lands classified under the Act are

segregated from later appropriation under the public land laws including

the mining laws Only such an interpretation would give proper effect to

congressional intent in passing the law Second the Court deferred to the

Secretarys interpretation of Department regulations governing clas silica

tion procedures to-wit the detailed procedures found in 43

subpart 2411 must be followed only when petition-application has been

filed seeking classification of the land Third the Court held that the

18-month provision of 43 U.S sec 869a for sale or lease after classi

fication is not self-executing and that the subject land was not automatically

restored to appropriation after expiration of that time period Since the land

was withdrawn and not restored to appropriation Buchs location and subse

quent amendments made more than 18 months after classification availed

him of nothing

Staff Robert Lynch Land and Natural Resources Division

Assistant United States Attorney Ernestine Tolin Cal
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DISTRICT COURT

NAVIGATION INJUNCTION

MEANING OF tDAMS DIKES AND CAUSEWAYS UNDER 33

SEC 401 CONSENT OF CONGRESS FOR WORK IN NAVIGABLE WATERS
REQUIRED ONLY FOR SUBSTANTIAL IMPAIRMENT OF GENERALLY
NAVIGATED PORTION OF WATERWAY

Carl Petterson et al Stanley Resor et al Ore Civil

71-283 Oct 1971 D.J 90-1-4305

The authority of the Secretary of the Army under 33 sec 403

to issue permit for dredge and fill in the Columbia River for the expan
sion of the Portland International Airport was upheld by District Judge Gus

Solomon Plaintiffs individuals owning property near the work site and

members of various conservation groups relied upon the decision in

Citizens Committee for the Hudson Valley Volpe 425 2d 97

1970 in which fill project was held to require the consent of Congress
under 33 U.S.C sec 401 The court in Hudson Valley concluded that the

project involved dilceT within the meaning of Section 401

Judge Solomon distinguished the Hudson Valley case primarily on the

basis of the extensive evidence of administrative practice of the Corps of

Engineers as to the types of work requiring the consent of Congress He

concluded that unless the work results in substantial impairment of naviga
tion by crossing or projecting into the generally navigated portion of the

waterway the Corps of Engineers has authority under 33 sec 403

to permit the work

This decision was made on issues segregated for separate determina

tion Further proceedings on issues under the National Environmental

Policy Act the Airport and Airways Development Act and Section 4f of

the Transportation Act of 1966 are contemplated in the near future The

court refused to authorize an interlocutory appeal

Staff First Assistant United States Attorney Jack Collins Ore
Irvin Schroeder Land and Natural Resources Division


