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COMMENDATIONS

Assistant U. S. Attorney Brian B. Denton, Northern Dist. of
California, was commended by the Assistant General Counsel for
Litigation for the Department of Housing and Urban Development recently
for the highly competent and successful manner in which he defended
the government in three complex class actions involving the San Francisco
Redevelopment Agency. '

_ Assistant U. S. Attorney Robert Schaeffer, Northern Dist. of
Illinois, was recently commended by the District Director of the Internal
Revenue Service for his tireless efforts in assisting the Internal Revenue
staff in the furtherance of the Economic Stabilization Program.

. Mrs. Dorothy Mulcahy, Administrative Officer, U.S. Attorneys
Office, Eastern Dist. of Michigan, recently received first prize in the
Federal Executive Board (Detroit Chapter) competition for the outstanding
woman working for the federal government in the clerical-administrative
field. :
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POINTS TO REMEMBER

Expert Witness Fees

the expert and the United States Attorney. It jig the résponsibility of the
Government Attorney to negotiate with the expert for the best terms possible
as prescribed in Departmenta] Memo No. 47g of July 25, 1966,

district. The fee for court attendance may be negotiated on a daily basig
when the estimated time of attendance is four Or more hours, When it is
known in advance that the eéxpert's attendance will be for less than four
hours, the fee should be negotiated at lesg than daily rates,

Government Employee Witnesses

Government employees who are expert or fact witnesses receive no
fees (5 U.S.C. 5537), but their travel expensegs are paid by the agency

should be submitted to the Administrative Division, Attn: Special

prompt action, (See U.S. Attorneys' Manual, Title 8, page 169), A1l
changes in trial date should be reported promptly by telephone to the Special
Authorizations Unit,

(Administrative Division)
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Pretrial Examinations to Determine Competency
To Stand Trial Under 18 U.S.C. 4244

There has been a sharp and dramatic increase of the use of the
Medical Center for Federal Prisoners, Springfield, Missouri, for commitments
to determine whether a defendant is mentally competent to stand trial under
the provisions of 18 U.S.C. 4244. As a consequence, the time and effort
expended in obtaining diagnoses and testimony in connection with mental
competency determinations have become increasingly burdensome. The law
contempiates that these kinds of diagnoses can also be made on an out-
patient basis or in a local hospital having psychiatric resources. The use
of such resources will result in savings of time, effort, and money. The
policy of the Department on this subject is set forth in D] Memorandum
No. 534, January 16, 1968, and repeated with additional procedural
instructions on pages 50 - 55 of the United States Attorneys' Manual, viz:

“Only in exceptional circumstances should defendants
be committed to Federal custody for such examinations.
Such circumstances would be the absence of other facilities
or in cases where there is a need for longer term commitment
for examination under more secure conditions."

As indicated in the last sentence of the item or threats against
the President, 1l United States Attorneys' Bulletin 297, 298, the
Department regards the question of competency in such cases as ordinarily
presenting exceptional circumstances warranting "longer term commitment
for.examination under more secure conditions”. '

United States Attorneys should oppose provision in examination
orders for commitment to the Medical Center or other places when such
. commitment would contravene the policies set forth above and in the
references cited herein.

Prosecution of Interception of Communications
Cases (18 U.S.C. 2510-20; 47 U.S.C. 605)
Where Marital Disputes Involved

Some United States Attorneys' offices are misreading the
admonitions of Departmental Memo No. 613 regarding the prosecution of ,
interception of communications cases (18 U.S.C. 2510-20; 47 U.S.C. 605)
where marital disputes are involved and are consequently declining prosecution
in all cases where a marital dispute is involved. Only where a preliminary
investigation reveals no indications of the criminal involvement of private
detectives, attorneys, telephone company personnel, or suppliers of
electronic surveillance devices, should prosecution ordinarily be declinec
on the basis that the case involves a marital dispute. It is the policy of

Cmea et L M enar aibs e A . . éveemm sama e me RS e
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the Department of Justice to proseacute vigorously such persons who are the
ones primarily responsible for most violations of these statutes.

Prosecution of Violators of Motor
Carrier Safety Regulations

Although violations of the Motor Carrier Safety regulations by
drivers and carriers are endangering the lives and safety of all users of
the Nation's roadways, the effectiveness of the Motor Carrier Safety
regulations is being jeopardized by the failure to prosecute both drivers
and carriers for violations where both are equally subject to prosecution.
Drivers are as able to prevent most violations as are carriers. Therefore,
it is imperative that they be included in the information if the deterrent
effect of the regulations is to be maximized.

The Administrative Regulations Section of the Criminal Division
is encouraging the Department of Transportaticn to include drivers in
proposed informations submitted to United States Attorneys where appropriate.
However, where the Department of Transportation's investigation documents
a driver violation but the driver is excluded from the proposed information,
the Administrative Regulations Section requests that the United States
Attorney redraft an information to include both drivers and carriers.

(Criminal Division)
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. ANTITRUST DIVISION

Acting Assistant Attorney General Walker B. Comegys

DISTRICT COURT

SHERMAN ACT

COMPLAINT AND INDICTMENT CHARGING VIOLATION OF SECTIONS
1 & 2 OF THE SHERMAN ACT AGAINST AUTOMOBILE COMPANIES.

United States v. General Motors Corporation, et al. (Cr. 4714G Civ.
38219; May 1, 1972; D.J. 60-107-96, D.J. 60-107-108)

In an indictment filed May 1, 1972 in the Easterr District of Michigan,
a federal grand jury charged General Motors Corporation ("GM") and the
Ford Motor Company (''Ford') with violating Sections 1 and 2 of the Sherman
Act. Named as co-conspirators were Peterson, Howell & Heather, Inc.
("PH&H"), the nation's largest automobile leasing company and the National
Automobile Dealers Association ('NADA"), a trade association of franchised
new car dealers.

‘ - In the first count of the indictment, GM, Ford, PH&H, and NADA and

' unnamed co-conspirators were charged with having engaged in a combination
and conspiracy beginning sometime jin early 1969 to unreasonably restrain
trade and commerce in the manufacture, sale and distribution of automobiles
for the fleet market in violation of Section 1 of the Sherman Act.

In the second count of the indictment, the defendants and co-conspirators
were charged with having engaged in a combination and conspiracy to monop-
lize said trade and commerce during this same period in violation of Section
2 of the Sherman Act.

Both counts charge the defendants and co-conspirators with having
a combination and conspiracy to eliminate price concessions and otherwise
restrict competition in the sale or lease of automobile to the fleet marke..

In a companion civil complaint naming GM and Ford as defendants,
and naming PH&H and NADA as co-conspirators, the Government charged
the defendants and co-conspirators with violating Sectionsl and 2 of the
Sherman Act upon the same grounds as in the Indictment.
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At the arraignment on May 10, 1972, both defendants plead not guilty
to the charged in the Indictment. Defendants have until July 24, 1972 to file
pre-trial motions.

taff: Carl L.. Steinhouse, Robert M. Dixon, Richard 1.
Fine, David ¥. Hils, William T. Plesec, and
Gerald H. Rubin (Antitrust Division)

Bt S

.
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. CIVIL DIVISION

Acting Assistant Attorney General Harlington Wood, Jr.

COURT OF APPEALS

SELECTIVE SERVICE -- PREINDUCTION REVIEW

SECTION 10(b) (3) OF THE SELECTIVE SERVICE ACT BARS
PREINDUCTION JUDICIAL REVIEW OF A REGISTRANT'S CLAIM THAT
HE WAS ORDERED INDUCTED IMPROPERLY UNDER THE ORDER OF
CALL REGULATION.

Crowley v. Pierce, C.A. 5, No. 71-2714, decided June 7, 1972;
D.J. 25-17TM-89 ,

The plaintiff's local board classified him I-A in October, 1970 and
affirmed that classification after he was granted a personal appearance
in December, 1970. He exercised his right to appeal and the appeal board
classified him I-A in February, 1971. At the time of his local board
g classification in December, the board informed him that because his RSN
g _ had been reached in 1970 but he had not been called, he was being placed in
‘ the Extended Priority Selection Group pursuant to the order of call
regulations, 32 C.F.R. 1631.7. This group consists of registrants who
on December 31 were classified I-A and whose RSN was reached but rot
called; a registrant in the Extended Priority Group is liable for induction
ahead of all but volunteers from January i to April 1 of the succeeding year.
He was ordered to report for induction after the appeal board classified
him I-A in February, 1971.

The plaintiff brought an action to enjoin his induction, contending that
he was not in Class I-A on December 21, 1970 because his appeal was
pending. He argued that the appeal board classification was a de novo
classification, and that the relevant date he became I-A for purposes of
the order of call regulation was February, 1971. The district court held
that pre-induction review of these claims was permissible since no question
as to his classification existed (both parties agreed he was I-A), and only
a legal issue was involved. It agreed with plaintiff's reading of the order
of call regulation and enjoined his induction.

On appeal, the Fifth Circuit reversed, holding that pre-induction
judicial review was barred by Section 10(b) (3) of the Military Selective
Service Act. The majority opinion (Morgan'and Goldberg, JJ.) construed
. the Supreme Court's decision in Fein v. Selective Service System, 40

L.W. 4280, 31 L. Ed. 2d 298, to bar pre-induction review, on the ground
that the plaintiff's statusa a member of the 1971 first priority group was not
conceded. Concurring in the result, but not the reasoning, Chief Judge
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Brown concluded that the relevant test under Fein was whether the

plaintiff's claim was based upon a right to a deferment created by statute.

He reasoned that what was involved here was a dispute ''over interpretation

of regulations', Slip op. at 14, emphasis in orginal, and that the statute
conferred no right to be inducted under any particular order of call regulation.

Staff: William D. Appler (Civil Division)

.'.
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FREEDOM OF INFORMATICN ACT

DISTRICT OF CCLUMBIA CIRCUIT HOLDS THAT A REQUEST FOR
ALL UNPUBLISHED DECISIONS CF THE PATENT OFFICE IS NOT A
REQUEST FOR IDENTIFIABLE RECORDS. '

"Edward S. Irons v. William B. Schuyler, Commissioner of Patents
(C.A.D.C., No. 24, 742; June 15, 1972, D.J. 145-9-255)

Appellant brought suit under the Freedom of Information Act, 5 U.S. C.
552, to compel production of "all unpublished manuscript decisions of the
Patent Office, together with such indices as are available, ' and also to
require the Commissioner to compile a current index of such manuscript
decisions are required by 5 U.S. C. 552(a) (2). Manuscript decisions are
decisions of the Patent Office which have not been published, but which are
available to office personnel. The Patent Office estimated that it would
have to search approximately 5 million files in order to comply with the
request. :

The district court ordered the Commissioner to compile an index of
all manuscript decisions rendered since July 4, 1967, the effective date of
the Act, and dismissed the complaint in all other respects because the
request for production was ''too broad to be identifiable. "

On appeal, appellant contended that the decisions sought were ''final
opinions . . . made in the adjudication of cases, " 5 U.S. C. 552 (a) (2),
and under that provision are to be produced without reference to the
requirement of paragraph (a) (3) that the request shall be for "identifiable
records. "

The Court of Appeals for the District of Columbia Circuit held that
except for records actually made available by the agency under (a) (1) and
(2) (2), a request for records must be for 'identifiable records'' as required

by (a) (3).

The Court further held that the instant request, for all unpublished
manuscript decisions, did not meet the requirement of paragraph (a) (3)
that it be for identifiable records, and affirmed the order of the District
Court dismissing the complaint insofar as the request for all unpublished
manuscript decisions was concerned.

The case was remanded to the District Court to determine whether
certain existing indices to the manuscript decisions chould be made
available to appeallant.

Staff: Barbara Herwig (formerly Civil Division)
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WAR RISK INSURANCE,; EVIDENCE

COURT OF APPEALS FINDS HARMLESS ERROR IN DISTRICT
COURT RULING DENYING ADMISSIBILITY OF EXPERT TESTIMONY.

Airlift International, Inc., et al. v. United States, et al., (C. A. 5,
No. 72-1435; June 9, 1972; D. J. 157-39-324)

Appellants brought suit to recover, under a Government-issued war-
risk insurance policy, for the loss of their aircraft in a mid-air collision
in Viet Namm. The district court ruled inadmissible testimony by plaintiff's
expert witness to the effect that under the custom and practice of the
insurance industry, plaintiffs' loss was covered by the Government-issued
policy. Moreover, the court found that the accident was caused by
plaintiffs' negligence, rather than by any war risk; accordingly, the court
denied plaintiffs recovery under the policy.

On appeal, appellants challenged only the district court's ruling on
inadmissiblity of the expert testimony. The Court of Appeals affirmed the
decision below on the ground the even if the district court had abused its
discretion in holding the evidence inadmissible, such error would be
harmless in light of the remaining uncontroverted findings of fact and
conclusions of law.

Staff: Judith S. Feigin (Civil Division)
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CRIMINAL DIVISION
Assistant Attorney General Henry E. Petersen

COURTS OF APPEALS

INTERCEPTION OF COMMUNICATIONS
SEARCH AND SEIZURE

CONVICTION OF TWO PRIVATE DETECTIVES FOR INTERCEPTION
OF WIRE COMMUNICATIONS IN VICLATION OF 18 U.S.C. 2511(1) (a)
AFFIRMED,

United States v. McCann and Kelly (C.A. 5, June 12, 1972; D. J. No.
177-73-2)

On June 12, 1972, the Fifth Circuit Court of Appeals, in the case of
United Stated v. McCann and Kelly, affirmed without dissent the conviction
of two private detectives for the interception of wire communications in
violation of 18 U.S. C. 2511(1)(a).

in a case involving business espionage, the defendants had installed
battery-operated FM transmitters on the telephone junction boxes of four
employees of the Hunt Oil Co., all of whom lived in a residential suburb
of Dallas. In order to monitor transmissions, rented cars, equipped with
radio receivers and voice-actuated tape recorders, were parked near the
transmitters. The cars were periodically switched and the tape reels
changed.

The case came to the attention of authorities when neighbors reported
to the police that strange automobiles were being left overnight in their
neighborhood. The police investigated and ascertained that certain cars
had been parked in this same residential neighborhood for a period of eight
days; that a different car had appeared almost daily in the neighborhood;
and that no one car had been allowed to remain in the neighborhood for an
extended period. They also knew that the men who had rented these cars
had no acquaintances in or connected with the neighborhood; that one of them,
Kelly, had given false information to motels and car rental agencies con-
cerning his home address and a prior motel address; and that Kelly had also
asked the Holiday Inn North not to disclose the fact that he was registered
there, =

The police has also seen newspapers érranged to cover the right front
floorboard in two of these cars. The newspapers in both cars were three
or four inches above the floorboard so as to apparently conceal some article.
Further, several burglaries had occurred in the area, and on past occasions
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under similar conditions vehicles had been used as ''narcotics drops."

A stake-out of the parked cars was set up. Finally, when one of the
men, Kelly, drove one of the cars away, he was followed by a police officer
who then pulled him over. After stopping the car the officer was met by
Kelly between the two cars. Kelly was asked several questions. In response
Kelly stated that the car was rented, that a friend had brought him to get
the car, that he did not know where or who the friendwas, and that he did
not know what was under the newspapers. The officer then asked Kelly if
he would mind if he looked in his car. Kelly replied, '""No, sir, I don't."

In searching the car the officer discovered the electronic gear and the tape
in a briefcase which was concealed beneath the newspapers.

Kelly was arrested and taken to the police station. The tape found
in the car was played, the parties identified, and a search of their resi-
dence revealed an FM transmitter attached to the junction box of the
telephone. Found in Kelly's possession was a sales ticket reflecting the
purchase of three tapes the day before from an electronics store in Dallas.

A search warrant authorizing a search of Kelly's motel room was
issued. The subsequent search yielded a large quantity of electronic
paraphernalia and various incriminating notes and records. Subsequently,
the other three transmitters were discovered.

The court held that based on the information the officer had when he
began to follow Kelly, he had reasonable grounds to stop the car and make
a general investigative inquiry of its driver. The court states further
that assuming arguendo that the officer did not have probable cause to search
the car at the time he stopped it, Kelly's conduct and his answer to the
officer's questions, when combined with the information he had at the time
of the stop, gave him probable cause to search the car.

The fact that the officer did not have knowledge of the commission of
a specific crime with which he could connect the vehicle did not prevent
his having probable cause to believe 'that the contents of the car offend
against the law. "

The court further held that Kelly had consented to the search and
that the officer did not have to state affirmatively that he would not search
if permission was refused.

In upholding the search warrant for Kelly's hotel room, the court
pointed out that the fact that the apparent interception of wire commini-
cations was being made in the Dallas area pointed to the probability that

Kelly would keep the tapes in the Dallas area. The tapes had not been




found either on his person or in his car. Therefore, common sense dictated
that, in all probability, the tapes would be found at the place where Kelly
was staying in Dallas,.

Turning from search and seizure to the statute, 18 U. S.C. 2511(1)(a),
the court held that consent to the interceptions was an affirmative defense
which has to be proved by the defendant and that the indictment which '
charged that the defendants intercepted and endeavored to intercept wire
communication was not duplicitous and that a conviction would be sustained
if only one of the several allegations linked in the conjunctive in the
indictment is proven.

Staff: United States Attorney Eldon B. Mahon
Assistant United States Attorney Andrew Barr
James Lloyd Whitten (Criminal Division)

(N. D. Texas)

NARCOTICS

IN AFFIRMING CONVICTION COURT HELD, INTER ALIA, THAT
DIVULGENCE OF HOME ADDRESS OF WITNESS, AN UNDERCOVEF. BNDD
AGENT, NOT PER SE REQUIREMENT. :

United States.v. Richard Alston (C.A. 5, May 18, 1972, No. 71-3477;
D. J. 12-017-32) :

In the Eastern District of Louisiana, the defendant was convicted of
selling heroin in violation of 26 U.S.C. 4704(a) and 4705(a). Appealing,
the defendant alleged, inter alia, the following grounds for reversal:

1) That the testifying BNDD agent should have divulged his home
address.

The Court of Appeals held that although the Supreme Court in Alford
v. United States, 282 U.S. 687 (1931) and Smith v. Illinois, 39C U.S. 129
(1968) reversed convictions because the home address of a witness was not
divulged, it was not a per se requirement. The agent did state his name
and where he lived during his undercover investigation which was sufficient
to give the defense ''the opportunity to place the witness in his proper setting. "
Alford, supra at 692. The agent refused to give his home address hecause
of fear of harm to his family. Accepting this reascn as sufficient, the Court
also stated: ''Undercover work, particularly in the narcotics area, is a
dangerous business, a fact that this court feels compelled to notice. "
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2) That the trial judge incorrectly admitted evidence of alleged
criminal conduct prior and subsequent to the offense under indictment.

The Court stated that such evidence may be introduced to establish
that the defendant possessed the requisite knowledge or intent. The evidence
in question was found to relate to the sale of the heroin charged in the
indictment.

3) That the defendant's right against self-incrimination was denied
when the government introduced evidence of a sale that is the subject
of a separate indictment in New York, thereby preventing him from
taking the stand in New Orleans because he may be unwilling to take
the stand in New York.

The trial judge offered to forbid the Government's use of the defendant’s
testimony regarding the New York offense if he took the stand on that bit of
evidence in the New Orleans trial. The defendant refused the offer and
argued that only a grant of immunity against the New York offense would
protect his rights. The Court of Appeals refused to accept this approach
and found the defendant's rights adequately protected by the trial judge's
offer.

The convicton was affirmed.
Staff: United States Attorney Gerald J. Gallinghouse

Assistant United States Attorney Harry R. Hull, Jr.
(New Orleans, Louisiana)

SUFFICIENCY OF EVIDENCE

ACTIVE PARTICIPATION IN TRANSPORTING LARGE AMOUNTS OF
MARIHUANA IS SUFFICIENT EVIDENCE TO SUPPORT A JURY VERDICT
THAT A DEFENDANT IS GUILTY OF POSSESSION OF MARIHUANA WITH
INTENT TO DISTRIBUTE UNDER 21 U.S.C. §84l(a) (1).

United States v. Leon, (C.A. 9, No. 72-1100, May 17, 1972; D. J.
12-017-8)

Defendant and an accomplice entered the United States from Mexico
on the morning of June 11, 1971. Although their rented car was searched by
border agents, no contraband was found. Later, border agents received
a cormnputer report that the defendant was believed to be trafficking in
marihuana and they immediately instituted surveillance of him. As a result
of such surveillance, the defendant, along with other persons, was followed

‘,
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to Yuma, Arizona, a known smuggling headquarters in the Southwest.
Further surveillance revealed the coming and going of several persons at
the party had rented. In the early morning of June 12, defendant and an
unidentified Mexican arrived at the motel room and departed a short while
thereafter. Two hours after defendant's departure he was followed by the
other two occupants of the motel room. Upon their return, all of the persons
involved proceeded to unload three heavy bags irom the car. The bags

were then put in cardboard boxes and loaded intc a previously rented trailer.
All four persons participated in the unlcading and reloading of the bags.
After the trailer was loaded, defendant and his companions got into the car,

at which time they were put under arrest. A search of the trailer revealed

that the boxes contained one hundred bricks of marihuana. Subsequently,
defendant was convicted of possession of marihuana with intent to distribute
in violation of 21 U.S. C. §841 (a) {1). On appeal to the Court of Appeals for
the Ninth Circuit the defendant argued that the search of the trailer was

~made without probable cause; that his arrest was deliberately delayed as a

pretext to search the trailer; and that there was insufficient evidence to
support a jury verdict that he was guilty of possession with intent to
distribute. .
In a Per Curiam decision the Court of Appeals affirmed on all three
issues. The court relied on Coolidge v. New Hampshire, 403 U. S. 443
(1971), in nolding that a series of suspicious circumstances can, when taken
together, provide probable cause. The court pointed out the various
circumstances in this case which cculd lead the experienced border agents
in believing there was probable cause of ongoing illegal activity; i.e., the
Yuma border is 2 prime smuggling area; the rented car and motel room are
common modi operandi among narcotics smugglers; the computer report
on the defendant; and the various activities of the participants in loading
and unloading the brick shaped packages. The court also dismissed, as
without merit, defendant's second claim that the agents were obligated to
arrest him as soon as they had probable cause, and their failure to do so
was deliberate in order that they could search the trailer. Finally, the
court held that active participation in the process of transporting the
marihuana was sufficient to establish possession with intent to distribute,
as required under section 841(a) (1). The defendant's activity was more
than mere '"association' which was held insufficient in United States v.

Anderson, 453 F.2d 174 (9th Cir. 1971). He had crossed into Mexico,

returned with the marihuana, and actually participated in the transfer to
the trailer. He did considerably more than merely ""associate' with the
others and therefore he could be found guiity under the statute.

taff: United States Attorney William C. Smitherman
Assistant United States Attorney Thomas N. Crowe
(D. Ariz.)
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NARCOTICS AND DANGEROUS DRUGS .

CONTENTIONS THAT CONVICTIONS OF NARCOTICS OFFENSES
SHOULD BE REVERSED BECAUSE OF 5-MONTH PRE-ARREST DELAY,
COURT'S REFUSAL TO PERMIT INSPECTIONS OF GOVERNMENT'S
FILE, AND CROSS-EXAMINATION OF DEFENDANT CONCERNING CASH
FOUND IN HIS POSSESSION HELD WITHOUT MERIT.

United States v. James Vincent Washington (C.A. D.C., No. 24-956,
May 22, 1972; D.J. 12-16-546)

The defendant was charged in a six-count indictment with various
violations of the narcotics laws. For some time prior to the indictment on
June 19, 1970, the defendant had been the subject of an undercover
investigation. On January 28, 1970, an undercover agent purchased drugs
from the defendant; he was also observed on February 1, 1970, selling
drugs. When he was arrest~d, the defendant had $735 in cash in his
possession. On appeal from his conviction, the defendant raised three
issues: 1. that the five month delay between the alleged offenses and his
arrest deprived him of due process of law; 2. that the judge erred in
refusing to permit the defendant to inspect the government's file; 3. that
the government's eliciting from the defendant on cross-examination the '
fact he was in possession of a large amount of money was plain error. The
Court of Appeals affirmed.

With respect to the speedy trial claim, the court found that there was
no prejudice in the delay. Since the defendant presented an elaborate alibi
for his presence on February 1, 1970, and since the January 28th transaction
was testified to by two agents and an informant, the court held that the
defendant's claim that he could not recall the January 28th events was
undercut and did not amount to substantial prejudice as delineated by United
States v. Marion, 404 U.S. 307 (1971). Additionally, the court held that
there was no purposeful delay by the government in order to gain a tactical
advantage over the defendant. The court stated that in light of the difficulties
of narcotics law enforcement, the government must have considerable
latitude in planning its undercover program.

2. With respect to the defendant's claim of error in not permitting
him to examine the government's file, the court found no error in light of
Xydas v. United States, 445 F.2d 660 (D.C. Cir. 1971), cert. denied, 404
U.S. 826 (1971). The government represented that the file contained confi-
dential material relating to an ongoing undercover investigation and nothing
favorable to the defendant. The court examined the file in camera and

denied the defendant's request. .
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3. With respect tc the allegation of error concerning the amount of
money the defendant had in his possession whern arrested, the court found
that the defendant failed to object to the question and that the refusal of the
trial court to order a new trial after the verdict was not plain error. The
defendant testified in his own behalf and denied being a drug dealer. On
cross-exarnination, the defendant again denied being a drug peddler. He
admitted having a large amount of cash in his possession when arrested,
but claimed he won it at a crap game. The defendant then claimed that this
question tended to show guilt of other crimes not connected with the speci-
fic offense with which he was charged and was thus not admissible.

The court held that where the accused has testified on direct examina-

tion that he never had sold narcotics, the government could impeach that

denial. Here, while the pre-judicial effect of the question whea weighed
against its impeachment value is close, the trial court was not asked at the
time to either disallow it or to caution the jury as to it; the denial of the
defendant's motion for a new trial after verdict based upon this question

was not plain error requiring reversal. Additionally, here, the defendant
'"opened the door'' to this question; the prosecutor did not improperly initiate
questioning as to other crimes.

Staff: United States Attorney Harold H. Titus, Jr., Assistant
United States Attorneys John A, Terry, Vincent R. Altc
and Charles E. Brookhart (D.D.C,)

NARCOTICS ADDICT REHABILITATION ACT OF 1966

STATUTORY EXCLUSION OF PERSONS CONVICTED OF A VIOLENT
CRIME FROM TREATMENT UNDER TITLE II DOES NOT VIOLATE CON-
STITUTIONAL RIGHTS TO EQUAL PROTECTION OF THE LAW. PROVI-
SION HELD CONSTITUTIONAL,

United States v. Israel Fersner; McElveen (C.A. D.C,, Nos. 71-1179,
71-1572, and 71-1674; June 12, 1972; D.J. Nos. 95-16-29)

Defendant Fersner pleaded guilty to robbery and carrying a dangerous
weapon; defendant McElveen pleaded guilty to armed robbery and petit
larceny. Each defendant asked to be sentenced under the Narcotic Addict
Rehabilitation Act of 1966 (NARA), which provides for a treatment progran.
as an alternative to ordinary criminal sentencing (42 U.S.C, §3401). How-
ever, the Act is only available to "'eligible offenders', which deces not include
anyone convicted of a crime of violence {18 U;S. C, §4251(f}}. Since hoth
defendants were convicted of crimes of violence, as defired by the Act, the
district court ruled that they were not entitled to its benefits and imposed
sentence accordingly. On appeal to the Court of Appeals for the District of
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Columbia both defendants claimed that the exclusion of persons convicted
of violent crimes was arbitrary since it did not take into consideration
their potential for rehabilitation and, thus, was in violation of their con-
stitutional rights to equal protection of the law. The Court of Appeals
affirmed.

1. The court first reviewed the legislative history of NARA, finding
that Congress attempted to strike a delicate balance between the public
safety and welfare on one hand, and the needs of the sick narcotics addict
on the other. Thereafter, the court found that in such a fine balance, the
established pattern of violence tipped the scale in favor of the public interest.
The ground of greater likelihood of public harm, if their rehabilitative
release proved to be unsuccessful, had a rational basis and substantial
support.

2. Appellants next contended that the violent crimes exclusion could
only be based on a Congressional presumption that violent criminals are
less likely to achieve ultimate rehabilitation than are other criminals. The
court also rejected this argument. Again, the court pointed out the dual
interests of public safety and addict rehabilitation, finding that the interest
of public safety was a valid consideration for basing the exclusion.

3. Finally, the court refused to accept the appellants' claim that the
public interest was sufficiently protected by the Act's prerequisite that no
one could be released until he had shown satisfactory progress. The court
observed that the current means of clinical prediction are not entirely
accurate, and thus it was not irrational for Congress to be more cautious
when dealing with dangerous criminals.

4. Since there were substantial and rational reasons to support the
Congressional classification, the court held that the violent crimes ex-
clusion was constitutional.

Staff: Former United States Attorney Thomas A. Flannery
United States Attorney Harold H, Titus, Jr., Assistant
United States Attorneys: Raymond Banoun, John A,
Terry, Warren L. Miller, Broughton M. Earnest,
James E. Sharp, David C. Woll, and Charles E,
Brookhart (D.D. C.)
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LAND AND NATURAL RESOURCES DIVISION
Assistant Atiorney General Kent Frizzell

COURT OF APPEALS

CONDEMNATION

CONDEMNATION OF OIL LEASES; RELEVANCE OF OIL-WELL
PLUGGING COSTS TO REDUCE JUST COMPENSATION; PRE-TRIAL
INSTRUCTIONS TO RULE 71A(h) - COMMISSIONERS TO DISREGARD
WELL-PLUGGING COSTS IN MAKING AWARD.

United States v. 79.95 Acres in .Rogers County, Okla., et al.
(International Equipment Leasing Corp.) (C.A. 10, Nos. 71-1484 thru
71-1491, 71-1773, 71-1776, Apr. 24, 1972; rehearing denied, Jun. 1, 1972;
D.J. Files 33-37-229-1129, 33-37-229-1131, 33-37-229-1133,
33-37-229-1135, 33-37-229-1325, 33-37-229-1326) {six consolidated cases)

The United States took in condemnation the lessees' interest in
several oil leases on various tracts of land in Oklahoma in connection with
the Oologah Dam and Reservoir Project on the Verdigris River. Just com-
pensation was tried to a Rule 71A(h) commission. The ''engineering'' or
""capitalized income' approach to value was employed by all valuation wit-
nesses called by all parties to ascertain the value of the condemned leases.

On ‘he applicable dates of taking, Oklahoma state legislation required
owners or operators of abandoned oil wells to plug them at their own ex-
pense. Expert witnesses for the Government testified, without contradiction,
that such well-plugging requirements made it necessary for buyers and
sellers of oil properties to compute and consider the eventual future costs
of plugging wells as a negative pricing factor before striking a bargain in
the marketplace. These experts also testified that under the "engineering"
or "“income'' approaches to value, future plugging costs, discounted to

resent value, were chargeable as an expense against future income and
realizable salvage value.

The Rule 71A(h)-commissioners received this evidence together with
the opinions of the government witnesses that the estimated future plugging
costs for the oil wells reduced the market value of the condemned oil
leases. . But the commissioners ignored the negative eifect of well-plugging
costs, because a pretrial instruction from the district court prohibited
them from considering well-plugging costs in their formulation of just com-
pensation. The commissioners' reports and awards showed clearly that
compensation had been decided by ignoring completely well-plugging costs.
Judgments were entered in the amount of the awards.
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The United States appealed, contending that factfinders in federal
condemnation cases should be permitted to evaluate the impact of future
well-plugging costs on the value of oil leases in the same manner that the
petrcleum industry does. On appeal, the Court of Appeals affirmed the
judgments and awards by a 2-to-1 margin. It refused to hold that the district
court's instruction to the commissioners was erroneous.

The court reasoned that, because none of the condemned oil leases
included any oil wells which had been abandoned by the condemnees before
the date of taking, no condemnee was then under any duty enforceable by
the State of Oklahoma to plug wells. Consequently, the cost of plugging
the wells was a future liability to be borne at some later time by the
condemnor. Concluded the court (Slip Op. 10):

Any inherent future liabilities running with the
land became the obligation of the Government.
The fact that the United States may determine
that it is necessary to plug the wells immediately
in order to adapt the properties to their intended
use is of use is of no consequence."”

The one dissenting judge accepted the Government's contention that
well-plugging cost was a proper factor for the commissioners to weigh
and recommend reversal. One condemnee cross-appealed, contesting
the adequacy of the commissioners' award of just compensation to him.
The award was affirmed.

Staff: Dirk D. Snel (Land and Natural Resources Division);
Assistant United States Attorney Hubert A. Marlowe
(N. D. Okla.).

STATE COURT }

INDIANS

INDIAN OFF-RESERVATION TREATY RIGHTS TO HUNT AND
FISH ON NON-CEDED FEDERAL LANDS; CONSTRUCTION OF INDIAN
TREATIES; REASONABLENESS OF STATE REGULATION.

State of Idaho v. Tinno (S. Ct. Ida., No. 10737, Jun. 8, 1972;
D.J. 90-1-2-978)

Gerald Tinno, an enrolled member of thé Shoshone-Bannock Tribes,
was arrested in July, 1968 and charged with violation of State fishing

regulations which prohibited spear fishing and the taking of salmon at that
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time of year. Tinno lived on the Fort Hall Reservation and had been fishing
in the Yankee Fork of the Salmon River at locations within the Challis
National Forest when arrested. He was found guilty by a justice of the
peace but the decision was reversed at a trial de novo in the Idaho district
court.

On appeal the Idaho Supreme Court affirmed the district court, hold-
ing first that language in the Act of July 3, 1868, 15 Stat. 673 (Feort Bridger
Treaty), reserving in the Shoshcne-Bannock Indians (as successors of the
original signatories) ''the right to hunt on the unoccupied lands of the United
States, ' included the right to fish. As there was one word for "hunt'" and
"fish'' (as verbs) in the tribal languages when the treaty was translatad
during the negotiations, the Indians, the court said, would have understood
it to encompass both activities.

Further the court found that the Indians had a treaty right to hunt
and fish on non-ceded Federal lands as long as these lands were unoccupied.
When the tribe had relinquished its nomadic customs and agreed-by treaty
to dwell in a very limited area, it still expected to fish and hunt as it pre-
viously had and in fact continued fishing in the arez in question. Therefore
the "unoccupied lands of the United States, ' mentioned in the treaty, in-
cluded this area of the Yankee Fork within the Challis National Forest.

The court characterized these off-reservatiorn fishing rights as
unqualified rights over which the state could not exercise control except
upon a showing of reasonableness and necessity of such regulation for the
preservation of the fishery. The court relied on Tulee v. State of Washington,
315 U, S. 681 (1942) and Puyallup v. Department of Game of Washington,
391 U.S. 392 (1968) for this proposition.

Staff: Robert S. Lynch (formerly of the LLand and Natural
Resources Division}; and United States Attorney Sidney E.
Smith (D. Ida.).

*
*
*



TAX DIVISION ‘

Assistant Attorney General Scott >, Crampton

DISTRICT COURT

PRODUCTION OF BANK RECORDS

SUMMONS ENFORCED TO COMPEL
BANK TO PRODUCE ITS RECORDS
SO THAT IRS CAN DETERMINE THE
IDENTITY OF A TAXPAYER.

United States and B. L. Brutscher, Special Agent, IRS v. Richard V.
Bisceglia, as Vice President of the Commercial Bank of Middlesboro,
Kentucky (E. D. Ky., No. 199¢; decided June 1, 1972; D.J. 5-30-725)

In December of 1970, IRS received information from the Federal
Reserve Bank in Cincinnati that it had received $20, 000 in one hundred
dollar denomination bills from the respondent-bank. These bills were de-
scribed as "hundreds in deteriorated condition, apparently from long

periods of storage. ' : ‘ '

Since these bills were in ''unusual condition', IRS, through its
Intelligence Division, commenced an investigation to determine the identity
of the particular person or persons who made the cash deposits (if indeed
deposits were made and the transactions involved were not cash for cash)
at the bank.

A special agent contacted the bank which refused to volunteer any
information whatsoever. A summons was then issued and the court, noting
that it makes no difference that the "investigation [has] both civil and
criminal undertones', ordered enforcement.

This case may be used in conjunction with the case of Schulze v.
Rayunec, 350 F.2d 666 (7th Cir., 1965), when a situation occurs in which
IRS seeks to discover the name of an unknown taxpayer or taxpayers in-
volved in a certain transaction.

Staff: Jeffrey D. Snow
(Tax Division)



