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COMMENDATIONS

Assistant U. S. Attorneys Jerry C. Wilson and John E. Green
(Western Dist. of Oklahoma) were commended by L. Patrick Gray, III.,
Acting Director of the FBI for their outstanding trial preparation and
presentation of evidence in connection with the case involving Tommy

Lee Butler and others.
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POINTS TO REMEMBER ‘II"’

Reference is made to Department of Justice Memorandum No. 774-
Bankruptcy Immmity under the Organized Crime Control Act of 1970 dated
April 6, 1971.

Bankruptcy Immmity

That Memorandum recommended in part as follows:

'""(4) In any instance in which the only evidence of criminality
is developed in the bankrupt's testimony, the referee will refer the case
to the United States Attorneys for possible criminal investigation without
making reference to any information based directly or indirectly upon the
bankrupt's testimony. The United States Attorney will request the Federal
Bureau of Investigation to conduct a limited investigation, possibly
including a review of available books and records and the bankrupt's
schedules, to determine whether there is independent evidence upon which
a criminal investigation may be predicated. (The Criminal Division
recognizes that the argument may be raised that the immunity bars a referral
based solely upon the immunized testimony, but it is believed that in cases
of significant import, at least, the Department has a responsibility to
investigate.)"

The recent case of Kastigar v. United States, decided by the ‘
Supreme Court on May 22, 1977, (406 U.S. 441) held in part (p.460):

'""This total prohibition on use provides a
comprehensive safeguard, barring the use of
compelled testimony as an 'investigatory

lead' and also barring the use of any evidence
obtained by focusing investigation on a witness
as a result of his compelled disclosures."

This dictum in Kastigar would appear to strengthen the argument that the
immmity (11 U.S5.C. 25(a)) bars a referral based solely upon the immunized
testimony. In view, thereof, while investigations based upon such
referrals may be warranted in significant cases, such investigations should
not be undertaken without prior consultation with the Fraud Section of

the Criminal Division.

Attention is also directed to the case of United States v. Seiffert,
decided in the Fifth Circuit Court of Appeals on July 21, 197Z, which held
that the amendment to the National Bankruptcy Act (11 U.S.C. 25(a) (10)),
barring the derivative use of a bankrupt's hearing testimony as well as its
use, was applicable to testimony given before the amendment. While a
rehearing is being sought on this ruling, care should be exercised where this
problem may arise. In this regard, the advice of. the Supreme Court in
Kastigar should be considered: (p.3051) '""This burden of proof, which we .
affim appropriate, is not limited to a negation of taint; rather, it imposes ‘



775

on the prosecution the affirmative duty to prove that the evidence it
proposes to use is derived from a legitimate source wholly independent
of the compelled testimony."

Coordination of Investigative Efforts
Relating to Stolen and Counterfeit Securities

Development and prosecution of cases involving organized criminal
activity in the securities field will be the concern of a group of attorneys
estabiished within the General Crimes Section of the Criminal Division.

The group will work with the United States Attorneys, other sections and
divisions of the Department, and various Federal investigative agencies
to generate a centralized effort.

The Securities Group will endeavor to gather, analyze, correlate
and disseminate intelligence data, of reported theft or counterfeiting
activity, from a computer data bank. It is anticipated this data will
increase the effectiveness of securities investigations and prosecutions
particularly in cases involving multiple districts. United States Attorneys
and Assistants are urged to contact the Securities Group when they have
or need information of this type. _

It is anticipated that the group will establish and maintain close
liaison with each United States Attorney's office involved in securities
cases to provide whatever assistance is needed in the investigative or
prosecutive effort. For example, attorneys in the group will assist the
districts in processing requests for witness' immunities, authorizations
for protection, and requests for electronic surveillance (involving
securities violations). They will also consider requests to assist in
grand jury investigations and trials.

“The illicit trafficking in securities is highly sophisticated,
diversified, and widespread, draining billions of dollars from cur
economy. Many of the schemes are inter-district and even international
in scope, often involving numerous persons. For these reasons, the
problem generally must be approached on a national basis with a
coordinated, cooperative effort among the various agencies and districts
involved.

Formation of the Securities Group follows hearings (in 1971) of the
Senate Permanent Subcommittee on Investigations (the McClellan Committee)
into organized criminal activity involving stolen and counterfeit
securities. Information relating to major thefts of stocks, bonds, and
other negotiable instruments (government and private) from brokerage
houses, banks, and the United States mails has revealed that stolen .
and counterfeit securities of a value of at least two billion dollars are
presently unrecovered. It is anticipated that a fully operational
reporting system would disclose that the current value of such securities
would amount to about twenty billion dollars. A significant portion of
these securities are counterfeit. '
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By various means these securities are converted into cash. Often
they have been sold or pledged with a lending institution as collateral
for a loan. More sophisticated uses of such securities have included
possessicn to improve the balance sheet of an insolvent or shaky business
and to bolster the assets of an insurance company to meet minimum reserve
requirements. Stolen and counterfeit securities have also been placed in
foreign banks as a means to obtain letters of credit or certificates
of deposit for use in the United States. Stolen and counterfeit securities
may even be rented for most of the above purposes. People of varied
backgrounds have been used to dispose of securities, including confidence
men, stockbrokers, attorneys, fences, bankers and others with the
ability, technical knowledge, skill, and contacts to convert such securities
into cash.

As you know, Federal jurisdiction of offenses involving securities
is based pr1mar11y on three statutes: (1) offenses related to interstate
transportation, 18 U.S.C. 2314, 2315, which are investigated by the
Federal Bureau of Invest1gat10n, (2) theft and possession of stolen mail
matter, 18 U.S.C. 1708, which are investigated by the Postal Inspection
Service; and (3) offenses related to government securities, 18 U.S.C. 495,
which are investigated by the United States Secret Service. Other agencies,
such as the Securities and Exchange Commission, may also develop evidence
relating to stolen and counterfeit securities during their investigations.

Attorneys in the Securities Group can be contacted on extensions
2723 and 2670.

Rule 20: Transfers

In cases where defendants have expressed their desire to plead
guilty and have consented to disposition of the charge or charges in
the district where arrested or held, they may spend an inordinate amount
of time in custody because of 1engthy delays in processing the papers
required by Rule 20.

Since the Rules are designed to eliminate unjustifiable expense
and delay and Rule 20 has proven to be most beneficial both to the
goverrment and the defendant, United States Attorneys are urged to
process the papers as quickly as possible using the telephone, telegraph
or other similar means of commmication when possible in order to eliminate
any unnecessary delay.

(Criminal Division)
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ANTITRUST DIVISION
Assistant Attorney General Thomas E. Kauper

DISTRICT COURT

SHERMAN ACT

COURT DENIES MOTION FOR NEW TRIAL BASED ON SUPPRESSION OF
EVIDENCE FAVORABLE TO DEFENDANT. '

United States v. Dunham Concrete Products, Inc., et al.
(Cr. 322771; August 25, 1972; D.J. 60-10-74)

In a twelve page decision rendered August 25, 1972,
Judge W, D. Murray, a visiting Judge from the District of Montana
and presiding Judge at the trial of the above-captioned case,
denied a motion for a new trial based upon the assertion that
evidence favorable tofthe defendants was suppressed by the prose-
cution in violation of the rule established in Brady v. Maryland,
373 U.S. 83 (1962). Expressing concern with thE'"H%Veloplng
problem with regard to Brady material', the Court stated the
issue to be: "Can [defense] counsel who has failed to capitalize
upon developing exculnatory evidence to its fullest for tactical
reasons or through an inability to see the significance of such
evidence, return to Court and relying on due process obtain a new
trial because intentionally or inadvertently the Government has
failed to reveal substantially the same evidence?" The Court
concluded that counsel's '"failure to utilize it for whatever
reason cannot be twisted later into a denial of due process'" and
ruled that the motion was without merit.

The Brady material allegedly suppressed consisted of three
items:

1. The grand jury testimony of James H.
Gill, a labor consultant of Baton Rouge,
Louisiana;

2. A transcript of what purported to be
a tape recording of a telephone con-
versation between Government witness
Wade McClanahan and one Daniels, a
close friend and associate of co-
defendant Edward Grady Partin, boss
of the Local Teamsters Union in Baton
Rouge, Louisiana; B

3. Medical records of Government witness
Billy Rogers.
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With respect to the testimony of Gill, the defendants
contended that the Government's case rested in part upon infer-
ences to be drawn from management decisions, by several industrial
contractors, to purchase concrete products from Dunham companies
rather than deal with competitors quoting lower prices., It was
argued that Gill advised those contractors who sought his advice
that they could safely utilize the services of Dolese Concrete
Company and that the "state of mind" of the contractors (that
they felt compelled by the conspiracy to use Dunham products)
therefore was unreasonable. This ""availability'" of Dolese
concrete was considered exculpatory by the movants. However,
Judge Murray observed that there was nothing in Gill's testimony
which would alter the conclusion "that the safest course to take
in order to avoid labor trouble was to deal with Dunham.'" The
Court went on to say that "By no stretch of the imagination
could the grand jury testimony be considered excuplatorv when
viewed prior to trial. . ." and that "it is inconceivable that the
defense would have chosen to add Gill's testimony to that of the
other prosecution witnesses all reinforcing the charges in the
indictment. . ."

In addition the Court ruled, with respect to Gill's grand
jury testimony, that there was no evidence that the substance of
the testimony was suppressed and that, in fact, the defense was
alerted to Gill's importance by reference to a Government Trial
Exhibit which was made available to defense counsel months in
advance of trial. Judge Murray commented that it was ironic
that thnis Exhibit was excluded from consideration by the jury by
defense objection that it constituted hearsay, that it was
irrelevant to the issues and that it had no probative value.

Judge Murray stated that in light of the defense objection to the
introduction of the Government Exhibit "which precisely paralleled
the grand jury testimony [of Gill] . . . the grand jury testimony
was not material." Finally, the Court found that a review of the
grand jury testimony revealed that Gill's opinions were predicated
upon hearsay, rumor, news articles, general knowledge, etc. and
were lacking in probative value for any purpose.

With regard to the McClanahan-Daniels conversation, the
Court found from the record that the defendants were provided, by
the Government, in response to a Bradv material demand, with an
'"elaborate and detailed account” of an alleged effort by Louisiana
State officials to bribe McClanahan to incriminate the co-defendant
Partin. Secondly the transcript of the alleged conversation was
also available to the defense when the Government made available
all of the documents and records collected during the course of
its investigation pursuant to discovery under Rule 16. Finally,
on this point the Court recalled that the alleged briberv effort
discussed in the telephone conversation was brought before the
jury by the defendants themselves through direct examination of
a defense witness. The Court concluded that the alleged conversa-
tion was at best cumulative of evidence already before the jury
and was not material within Brady concepts.
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The Court found with respect to the hospital records of
Government witness Rogers that there was no evidence that such
records were in the Government's hands during the trial. Further

the trial record revealed that Rogers' hospitalization was developed

by the defense on cross examination and was fully admitted by this
witness. Finallyv, on this point the Court recalled that the de-
fendants required Rogers to reappear some four days later in the
trial, in connection with another issue, but nothing was made of
the earlier discovery "if it truly was a discovery" concerning his
psychiatric background. '

In denying the motion for a new trial Judge Murray rteviewed
the history of the case noting that since at least 1966 the
Baton Rouge industrial area had been subjected to intermittent
labor strife and that from the jury's verdict of guilty '"one can
only conclude that the defendants were intimately involved in
this conflict." In discussing the alleged alliance between the
Dunham defendants and Edward Grady Partin, charged in indictment,
the Court stated that "The activities of the Teamsters were the
major force which motivated contractors to deal with Dunham . . ."
rather than other concrete suppliers in the Baton Rouge area.
Assessing the responsibility of the prosecution under Brady, Judge
Murray commented '"The Government is not responsible to do the
defense counsel's work for him. . . This is expressly true where,
as in this case, only through hindsight is the value of the
evidence apparent."

‘Staff: Wilford L. Whitley, Jr., James Carriere,
Assistant United States Attorney and Ernest T.
Hays (Antitrust Division)
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, CIVIL DIVISION .
Assistant Attorney General, IHarlington Wood, Jr.
TEMPORARY EMERGENCY COURT OF APPEALS

ECONOMIC STABILIZATION ACT

TECA FOUND THAT THE EXECUTIVE ORDERS GAVE A BROAD DELEGATION
OF POKER TO THE COLC AND, THAT ALTHOUGH THE IMPLEMENTING REGULA-
TIONS ELIMINATED THE 'SUBSTANTIAL TRANSACTION PROVISIONS' AS
THEY APPLY TO RESIDENTIAL RENTAL UNITS, THEY ARE NOT INCONSISTENT
WITH THE PROVISIONS OF THE EXECUTIVE ORDERS.

United States of America v. Lieb, (TECA 5-1 June 14, 1972,
D.J. 146-18-7273-3798)

Executive Order 11615 and the regulations promulgated
pursuant thereto imposed a 90 day stabilization period on prices
rents, wages, and salaries effective August 15, 1971. On
September 1, 1971, Lieb, owner of a 104 unit apartment complex,
increased the monthly rentals on 58 apartments by $10 to bring the
rents on those units to the level of other similar units. After
several meetings with Internal Revenue personnel, Lieb refused to
voluntarily withdraw the September 1, 1971 rent increases on the
basis of a differing interpretation of limitations imposed on rent
increases by the Executive Order and the implementing regulations.
The United States brought an action for injunctive relief to pro-
hibit Lieb from increasing the rent for any apartment during the
wage-price freeze and to require Lieb to refund any excess rents
Collected. After a full hearing on October 4, 1971, the District
Court (W.D. Texas) found for the United States and granted the
relief sought. Lieb appealed to the Temporary Emergency Court of
Appeals.

Lieb's major contention was that Executive Order 11615 permits
a landlord to bring rents up to a ceiling established by the
highest rent pertaining to a "substantial volume (10%) of actual
transactions" during the base period, and that he in fact had
rented a sufficient percentage of his apartment units at the in-
creased rates to establish those rates as the ceiling rent for
all units. The United States, relying on regulations promulgated
pursuant to Executive Order 11615, maintained that the substantial
volume of actual transactions provisions were not applicable to
units with a prior rental history and that the ceiling for each
particular rental unit was based upon its own rent received during
the base period. Lieb argued that the Cost of Living Council
lacked authority to deny him the use of the substantial volume of
actual transactions provision in determining a rent ceiling and
that the provisions cited by the government were invalid because
inconsistent with Executive Order 11615. .
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The Temporary Emergency Court of Appeals upheld the district
court. It found that the Executive Order gave the broadest dele-
gation of power to the Council for the purposes of stabilizing the
economy. Although the implementing regulations eliminated the
substantial transactions provision of the Executive Order as to
units with a prior rental history, the regulations, therein,
were not inconsistent with the provisions of the Order though
narrower than the generalized statements. The Court also held
that the COLC had not exceeded its authority in issuing these
regulations, that great weight must be placed on an agency's
interpretation of its own regulations, and that failure to provide
Lieb an administrative hearing before suit was filed against him
did not deprive Lieb of due process in view of the temporary
nature of the freeze and of the full hearing provided him before
the district court prior to the issuance of the injunction.

Staff: C. Max Vassanelli (Civil Division) and First
Assistant United States Attorney John E. Clark

COURTS OF APPEAL

FEDERAL TORT CLAIMS ACT

FIFTH CIRCUIT HOLDS THAT PLAINTIFF IN SUIT ALLEGING INJURY
FROM GOVERNMENT-CREATED SONIC BOOMS MUST ESTABLISH THAT THE BOOMS
WERE CREATED THROUGH '"OPERATIONAL MISMANAGEMENT".

Abraham v. United States (C.A. 5, no. 71-2257, September 7,
1972, D.J. #157-41-191)

The plaintiff brought this action under the Federal Tort
Claims Act, alleging that a sonic boom from an Air Force jet had
caused the mill in which her husband was working to explode and
burn, killing him. The district court, on the basis of the dis-
cretionary function exception to the Act, 28 U.S.C. 2680(a),
entered summary judgment in favor of the United States, and the
Court of Appeals affirmed.

The basis of the Court of Appeals' opinion was that the
plaintiff, in the affidavits submitted in the district court,
failed to raise a material fact as to wnether the sonic booms had
been caused by 'operational mismanagement'" of the Government.

The Court of Appeals was of the opinion that Governmental liability
for damages from a military supersonic flight was barred by the
discretionary function exception to the Act unless it could be
established that the damage resulted from "operational mismanage-
ment' in the conduct of the flight.

Staff: Robert E. Kopp (Civil Division)
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LIEN PRIORITY ‘

TENTH CIRCUIT HOLDS THAT PRIOR-RECORDED SBA MORTGAGE HAS
PRIORITY OVER SPECIAL ASSESSMENTS BY A CITY FOR SEWER, .WATER AND
STREET IMPROVEMENTS.

United States v. City of Albuquerque (C.A. 10, No. 72-1052,
decided August 9, 19727 D.J. 105-49-7%)

The main issue involved in this case was whether charges of
the City for sewer, water and street improvements were entitled
to priority over a prior-recorded SBA mortgage. The City relied
upon 15 U.S.C. 646, which provides that a security interest in
property held by the S.B.A. "shall be subordinate to any lien on
such property for taxes due on the property to a State, or
political subdivision thereof, in any case where such lien would,
under applicable State law, be superior to such interest. . ."
(emphasis added). The district court concluded that the special
assessments involved herein were taxes due on the propertv.

The Tenth Circuit reversed, holding that a special assess-
ment "is not a general tax such as is contemplated by the statute."
The Court stated that "Special assessments are almost universally
regarded as charges and not as property taxes . « . The words of
the statute contemplate taxes imposed against all of the property
for general governmental purposes. Congress did not intend to ‘
subordinate the government's normal priority in favor of a special
charge such as we have here based as it is on a benefit to the
property."

The Court also reaffirmed its ruling in Director of Revenue,
State of Colorado v. United States, 392 F. 2d~307 (C.A. 10, 1I96%),
"that federal Taw governed™ the question of priority of- federal
claims, 'and that the first in time, first in right rule obtained."

Staff: Ronald R. Glancz (Civil Division)

PRESS FREEDOM--PRIOR RESTRAINT

FOURTH CIRCUIT HOLDS THAT GOVERNMENT MAY ENFORCE SECRECY
AGREEMENT WITH FORMER CIA EMPLOYEE TO PREVENT DISCLOSURE OF
CLASSIFIED INFORMATION GAINED DURING HIS EMPLOYMENT.

United States v. Marchetti (C.A. 4, Nos. 72-1586, 1589,
September 11, 1972, D.J. FI45-0-515)

In this case, the government sued to enforce a secrecy
agreement signed by a former CIA employee as a condition of his
employment with that agency. The employee had already published
a spy novel, and was proposing another book about his experience
as a CIA employee. The district court granted an injunction .
ordering the employee to submit to the Agency thirty davs in



G e P

advance of release any writing, fictional or non-fictional, relating

to the Agency or to intelligence, and further ordering him not to
release any writing relating to the Agency or to intelligence without
prior authorization from the Director of the Agency. The Fourth Circuit
affirmed.

In an opinion by Chief Judge Haynsworth, the court held that
the secrecy agreement did not violate the First Amendment guarantee of
a free press, although it established a prior restraint on publication.
The court noted that freedom of speech and the press are not absolute,
and that the government could protect the national interest in
maintaining adequate security by concluding secrecy agreements with
employees of government agencies dealing with classified materials.
The court noted that ''the Government's need for secrecy in this area
lends justification to a system of prior restraint against disclosures
by employees and former employees of classified information obtained
during the course of employment." The court found that the employee, by
accepting employment with the CIA and signing the secrecy agreement,
did not surrender his First Amendment right of free speech, since the
agreement is not a violation of those rights. 'Marchetti retains the
right to speak and write about the CIA and its operations, and to
criticize it as any other citizen may, but he may not disclose classified
information obtained by him during the course of his employment which
is not already in the public domain."

Judge Craven concurred, arguing that the employee should have
the right to challenge the reasonableness of the classification of
material he sought to disclose.

Staff: Irwin Goldbloom (Civil Division)
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CRIMINAL DIVISION '
" Assistant Attorney General Henry E. Petersen

DISTRICT COURT

ACCEPTANCE OF LOANS OR GRATUITIES

ACCEPTANCE OF LOANS OR GRATUITIES FRNOM CORPORATE ENTITIES
WHICH ARE WHOLLY OWNED AND CONTROLLED BY BANK OFFICIALS OF BANK
INSURED BY FDIC WITHIN 18 U.S.C. 213. LAW INCLUDES STATE BANK
EXAMINERS.

United States v. Ted Bristol; United States v. Douglas Lane
et al. (S.D. Texas, May 29, 197Z; 3%3 F. Supp. 126275 D.J. 29-74-435)

In response to Motions -to Dismiss by the two bank examiner
defendants, District Judge Carl O. Bue, Jr., examined the scope
of 18 U.S.C. 213. Judge Bue listed the essential elements of the
offense of accepting a loan or gratuity from an official of an
examined state bank by a bank examiner as: (1) the Federal
Deposit Insurance Corporation has insured the deposits of the
bank; (2) the bank examiner examined the bank; (3) the bank
examiner received a loan or gratuity from the bank or an official
of the bank. The court mentioned the public policy supporting
this section and noted that this conflict of interest statute was
passed to preclude bank examiners from accepting loans or gratui-
ties from bank officials in return for making favorable reports
on the financial condition of the banks. However, the Court
statéd that the making of favorable reports is not an element of
the offense.

In response to the defendant's contention that the actions
proscribed in the indictment were not prohibited by the statute
in that the loans were made by two corporations, the Court
replied that the rule of strict construction does not require
that a statute be strained or distorted to exclude conduct clearly
intended to be within its scope. The indictments did state that
the loans or gratuities came from named bank officials and further .
set forth the exact manner in which these funds were funneled
through two corporate entities which were wholly owned and con-
trolled by the bank officials. In holding that the indictments
set forth viable causes of action, the court noted that the
defendant's contention would be contrary to the obvious intention
of Congress and would render the statute meaningless.

Having examined the.history of the pertinent statutes, Judge
Bue would not urhold the defendant's contention that Section 213
was inapplicable to state bank examiners. Section 212, the
companion statute to Section 213, prohibits bank officers from
making loans to bank examiners and defines the scope of the term .
"bank examiner" to include state examiners. When the prior
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Sections 217 and 218 were recodified into Sections 212 and 213, a clerical
error was made in that the paragraph of Section 212 which defined the
term 'bank examiner' continued to make reference to Section 218 as

being the companion statute. The Court stated that the readily
ascertainable intent of Congress was to include all public bank examiners
within the statute, notwithstanding the minor clerical error created in
recodifying the statute, and held that the defendant's contention was
wholly without substance.

Staff: United States Attorney Anthony J. P. Farris
Assistant United States Attorney Theo W.
Pinson, III, Special Assistant United States
Attorney Robert B. Serino, Hugh P. Mabe, III
(Criminal Division) (S.D. Texas)

® * *
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: ' CRIMINAL DIVISION

OPPORTUNITY FOR AUSAs TO WORK ON CRIMINAL CODE REFORM

Wanted: Talented Assistant United States Attorneys for one
é. year of challenging work in Washington, D.C.

‘ Qualifications: Trial or appellate experience in criminal cases;
o capacity for careful research and clear writing;
K ability to make persuasive presentations to
Congressional committees and their staffs.

Position: Criminal Code Revision Unit. Three vacancies exist
for qualified AUSAs. Some AUSAs have now completed
a year's work with the Unit and have returned to
USA's offices.

Duties: The President has called for a reform of all federal
criminal laws, substantive and procedural, and has ~
directed that a team of experienced attorneys be
established in the Department of Justice to work ‘
full time on the project. Significant portions of
a new title 18 have been drafted by the Unit attorneys
in the last year; major areas of substantive law still
require research and drafting. Work on procedural
reform is just beginning and will require extensive
analysis and creative efforts.

Opportunity: A new federal criminal code is more than likely to
be enacted by the Congress.. It will revolutionize
criminal work in every United States Attorney's office.
This is the chance not only to learn its details in
advance, but to help write it as you think it should
be written. v

Application: Qualified assistants should contact Mr. Philip Modlin,

Director, Executive Office for United States Attorneys,
telephone (202) 739-2121.
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Internal Security Division
Assistant Attorney General A. William Olson

FOREIGN AGENTS REGISTRATION ACT

OF 1938, AS AMENDED

The Registration Section of the Internal Security Division
administers the Foreign Agents Registration Act of 1938, as
amended, (22 USC 611) which requires registration with the
Attorney General by certain persons who engage within the United
States in defined categorles of activitv on behalf of foreign

principals.

SEPTEMBER 1972

During the first half of this month the following new
registrations were filed with the Attorney General pursuant to
the provisions of the Act:

Raymond Molina of Washington, D. C. registered as an inter-
national trade consultant on behalf of Ganadero, S. A., Guatemala.
Registrant is to counsel with the Department of Agriculture, Meat
Quota Division, for the purpose of obtaining a waiver for in-
creasing Guatemala's meat quota. Mr. Molina renorted receipt
of $2,600 from the foreign principal for the period February 1 -
April 2, 1972.

‘Harry W. Graff, Inc. of New York City registered as advertis-
ing agency for the Turkish Tourist § Information Office. Regis-
trant prepares and places advertising to promote tourism to
Turkey and receives the usual advertising agency commission for
its services. Harrv Graff filed a short-form statement as the
person working directly on the Turkish account and lists his
compensation as 15% of the gross billing.

Mike Segarra, Inc. of Miramar, Puerto Rico registered as
public relations counsel for tne Government of Curacao, Denartment
of Tourism. Registrant will act as an information center; will
maintain close contact with tourist media and carriers; will
disseminate press releases, promotional photographs, and tourist
articles. The contract covers the period Julv 1, 1972 to Jan-
uary 1, 1973 and registrant is to receive fees and expenses
totalling $8,500. Carmen Sanz and Elliot Rivera filed short-form
statements aaspersons working directly on the Curacao account.
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LAND AND NATURAL RESOURCES DIVISION ‘
Assistant Attorney General Kent Frizzell

- COURTS OF APPLAL

EVIDENCE

PRE-TRIAL ORDER CONSTRUED AS A STIPULATION WAIVING THE
DEFERENCE DUE A DECISION OF THE SECRETARY OF THE INTERIOR.

United States v. Lewiston Lime Co., et al. (C.A. 9,
No. 25658, Aug. 23, 1972: D.J. 90-2-18-74)

In a suit to collect back royvalties due the Nez Perce
Indians, after exhaustion of the administrative procedures by
the miners and their refusal to pay, trial counsel for the
Government agreed to a pre-trial order. One paragraph of the
multi-page order stipulated to a single factual issue for trial.

The Court of Appeals construed that paragraph to waive all
other issues, including those on undisputed facts, and to make
irrelevant the same pre-trial order's stipulation into the trial
record of the administrative record, and the physical attachment
of that record. The Court was thus able to avoid giving the ‘
Secretary's decision its usual weight and to permit a quarry
operator to deduct from his royalties as 'the cost of transporta-
tion and treatment,” the sum total of his business expenses.

This is the latest in a series of cases showing that courts will
stretch to construe any stipulation against the United States.
Trial attorneys should simply not stipulate anything unless they
are able to construct their stipulations with microscopic
precision,

The Government's arguments on the contract's construction,
even considered de novo, were dismissed by the Court substantially
without discussion. '

Staff: Carl Strass (Land and Natural Resources Division);

Assistant United States Attorney Jay F. Bates
(Idaho)

ENVIRONMENT

NATIONAL ENVIRONMENTAL POLICY ACT; ATOMIC ENERGY COMMIS-
SION; INTERLOCUTORY INJUNCTION; ORDER OF AEC GRANTING LIMITED
OPERATION OF NUCLEAR FACILITY UPHELD. '

Businessmen For The Public Interest, et al. v. U.S. Atomic
Enerpgy Commission (C.A. 7, No. 7Z-1477; July 27, 1977)
D.J. 90-1-4-532
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On June 20, 1972, Businessmen For the Public Interest filed
a petition for review of an order of the Atomic Energy Commission's
Atomic Safety and Licensing Board which authorized limited,
short-term operation of the Point Beach Nuclear Facilitv on the
western shore of Lake Michigan. Petitioners also sought inter-
locutory relief from the court, vending consideration of the
petition to review. On June 27, 1972, the Seventh Circuit issued
a temporary restraining order, blocking the issuance of the
limited license for operation of the facility. Businessmen For
The Public Interest claimed that operation of the nuclear unit
in question would cause severe environmental consequences in
Lake Michigan.. Further, it alleged that the decision of the
AEC's Atomic Safety-and Licensing. Board was not supported by the
administrative record in the case.

After briefing by both sides and the intervenor-utility
company, the courtheard oral argument on July 27, 1972, on the
question of further interlocutory relief. It consolidated
consideration of that question with the petition for review and
issued an order the same day, lifting the injunction, thus allow-
ing operation of the facility.

The Government had argued that operation at 20% capacity of
the facility would cause no irreparable harm to Lake Michigan.
It pointed out that apart from the evidence presented at the AEC
hearing by the applicant utility company on the environmental
issue, the regulatory staff of the Commission had also shown
that no environmental harm would arise from operation of Point
Beach. Furthermore, the AEC had issued an environmental impact
statement on operation of the facility in which the same con-
clusions of no environmental harm were reached.

Businessmen For The Public Interest then filed a petition
for rehearing of the court's July 27, 1972 order. After briefing
by the parties and consideration by the entire panel of active
judges, the Seventh Circuit denied the rehearing petition on
August 24, 1972. At this time, an appeal within the AEC is still
under consideration by the Atomic Safety and Licensing Appeals
Board on the question of limited operation as authorized by the
licensing board below.

Staff: Peter R. Steenland (Land and Natural Resources
Division); Jerome Nelson and Harvey Price (Atomic
Energy Commission)

RIVERS AND HARBORS ACT

DEFENDANT IN CRIMINAL PROSECUTION ENTITLED TO ESTABLISH
ABSENCE OF PERMIT PROGRAM, OR THAT IT WAS MISLEAD INTO NOT
APPLYING FOR DISCHARGE PERMIT.
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United States v. Pennsylvania Industrial Chemical Corp.
(C.A. 3, No. 7I-1840, Mav 30, I97Z, rehearinsg denied, August 21,
1972; D.J. 62-64-17) :

A four-count criminal information alleging violations in
August of 1970 of Section 13 of the River and Harbor Act of 1899
(33 U.S.C. Section 407, commonly known as the '"Refuse Act")
was filed against the Pennsylvania Industrial Chemical Corp.
("PICCN"). 1In general, the Refuse Act makes unlawful tihe
discharge of refuse matter, other than that flowing from streets
and sewers and passing therefrom in a liquid state, into navipable
waters of the United States or tributaries thereof from which the
refuse matter shall float or be washed into such navieable waters;
the second provision of the Act, however, empowers thc Secretary
of the Army to permit certain discharges of refuse matter nro-
vided application is made to the Secretary prior to discharging
the material.

PICCO was found by a jury to have discharged industrial
wastes illegally into the Monongahela River through sewer pipes
owned by defendant, although one of the pipes was also used to
discharge domestic wastes from nearby private residences. The
district court fined PICCO $2500 per count, the maximum fine
authorized by the Act. On appeal the judgment of the lower
Court was reversed and the case was remanded, tihe Court of Appeals
for the Third Circuit holding that, even though the discharpes of
industrial wastes were within the prohibition of the Refuse Act,
defendant should be allowed to attempt to establish as.a defense
to the criminal prosecution eitiner that no permit program had
been implemented at the time of the alleged offenses or that ac-
tions of the United States Army Corps of Engineers had mislead
defendant into not applying for the requisite discharge permit.

Staff: James R. Moore (Land and Natural Resources
Division); United States Attorney Richard L.
Thornburgh (W.D. Pa.)

DISTRICT COURT

ENVIRONMENT

PRELTMINARY INJUNCTTON DENIED; SCOPE OF JUDICIAL REVIEW OF
NEPA ENVIRONMENTAL TMPACT STATEMENT.

Sierra Club, et al. v. Froehlke, et al. (W.D. Wis., Civil
Action No. 7¢2-C-110, Julvy 247197Z, D.J. 90-1-4-491) '

Plaintiffs, several environmental groups and individual
citizens residing in Wisconsin, sued the Secretarv of the Arnmy
and officials of the Corps of Engineers in an action to restrain
defendants from opening bids for contracts, letting contracts,
undertaking land purcnases, site preparation, develonment, '
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construction or activities relating to the Kickapoo Project in
Wisconsin. Plaintiffs claim that defendants were in wviolation
of NEPA as the EIS filed was inadequate and reflected agcncy
bias, that defendants failed to comply with Section 201 of the
Flood Control Act of 1962, that the project as planned did not
have congressional authorization and the costs of the project
exceeded the benefits in violation of Section 701(a) of the
Flood Control Act of 1936.

Plaintiffs initiallv sought a preliminary injunction pending
the final disnosition of the action. This motion was denied after
hearing on tne basis that plaintiffs had failed to show a
sufficient chance of success on the merits of their contentions.
In reaching that conclusion, tne court discussed the scope of
review on the issue of the adcquacv of EIS statements. It stated
that the statements could be reviewed to determine compliance with
the procedural requirements of NEPA, but that the court should not
substitute its views for that of the administrator. NEPA does not
require ''that every conceivable study be nerformed" or that each
problem be documented from everv anpgle. NEPA requires only that
the agencvy or administrator take a "hard look" at environmental
problems. The court also stated that matters relating to cost-
benefit ratios were legislative functions which are not amendable
to judicial review.

Tne plaintiffs and defendants subsequentlv filed cross-motions
for summary judgment. The court granted defendants' motion and
dismissed the complaint. In reaching this decision, the court
stated that it ruled adversely to plaintiffs for the reasons
stated in his opinion on the Motion for Preliminary Injunction.

It further found that the EIS was adequate as it nrovided all
concerned with notice of tne probable enviornmental consequences
of the nroject. The mandate of NEPA had been obeyed.

Staff: John 0. Olson, United States Attorney (W.D. Wis.)



