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COMMENDATIONS

Assistant U. S. Attorney Joseph A. Fisher, Eastern
Dist. of Virginia was commended by the Legal Medicine Section,
Armed Forces Institute of Pathology for his diligence in
connection with the defense of Christina N. Spangler v. U.S.
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ANTITRUST DIVISION
Assistant Attorney General Thomas E., Kauper

DISTRICT COURT

SHERMAN ACT

INDICTMENT AND COMPLAINT CHARGING SECTION 1 OF SHERMAN ACT
VIOLATION AGAINST BAKXING COMPANIES.

United States v. Gonnella Baking Co., et al. (72 CR 769:
October &, 197Z; DJ 60-70-76)

United States v. Gonnella Baking Co., et al. (72 C 2484,
October 4, 197Z; DJ 60-70-85)

On October 4, 1972, a grand jury in the Northern Distict
of Illinois, sitting in Chicago, returned an indictment against
two baking companies and three individuals charging them with a
violation of Section 1 of the Sherman Act.

Named in the indictment as defendants were Gonnella Baking
Co., its president Louis L. Marcucci, and its treasurer George D,
Marcucci. Also named as defendants were Torino Baking Co. and
its treasurer Lawrence L. Marcucci, Jr. Defendants Gonnella and
Torino are resnmectively the largest and second largest ba%ers and
sellers of Italian, French and Vienna bread in the greater Chicago
area with combined sales in 1970 of apnroximatelv $8 million.

The indictment charges that defendants, and their co-
conspirators, beginning at least in the 1930's and continu-
ing thereafter up to the date of the indictment, have engaced
in a combination and consviracy consisting of a continuing
agreement to sunnress, restrict, eliminate and exclude competition
in the sales and distribution of Italian, French and Vienna bread
in the greater Chicago area. The indictment charges that in
furtherance of the conspiracy defendants and their co-conspirators

-have done the following things, among others:

(1) refrained from soliciting or accepting husiness
from each other's wholesale customers;

(2) fixed the wholesale and retail selling nrices
for Italian, French and Vienna bread: and

(3) wused threats, coercion and nersuasion to nrevent
the solicitation or accentance of husiness from
- each other's wholesale customers and to reauire
adherence to the wholesale and retail nrices acreed
unon.
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A companion civil suit alleging a violation of Section 1 of
the Sherman Act was filed in the district court for the Northern
Nistrict of Illinois at Chicago on October 4, 1972 against Gonnella
Baking Co. and Torino Baking Co. This suit <eeks injunctive
relief against the above alleged conduct.

Staff: Thomas S. Howard, Ronald L. Futterman and
James J. Xubik (Antitrust Nivision)
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CIVTI, DIVISION
Assistant Attorney General Harlington Wood, .Jr.

COURTS OF APPEAL

EFFECT OF ERRONEOUS INJINCTION

FIRST CTRCITT HOLDS THAT AIR FORCE OFFICE® DID NOT NBTAIN A
SANCTUARY AGAINST TNVOLINTARY RELEASE BY VIRTUE OF AN IMPROPERLY
ISSUED INJUNCTTON.

Pauls v. Seamans (C.A. 1, No. 72-1208, decided October 12,
1972.7N.J. 145-T4-793)

Captain Pauls was originallv scheduled to he released from
active dutv in the Air Force in June 1970 under a budgetary
program called Project 703. 1In an earlier proceeding, the district
court enjoined that scheduled release unon its finding of certain
procedural errors committed by the Air Force Board .for Correction
of Militarv Records, and, in March 1972, the First Circuit
reversed that injunction as having been impronerly granted.

Pauls v. Secretary,etc. 457 F.2d 294 Subsequently, Pauls asserted
that since he had attained 18 vears of active duty service during
the pendency of the earlier district court injunction, he was--
for that reason-—entitled to a "sanctuarv'" from involuntary
release, as provided bv statute, to enahle him to complete the

20 vears' service necessarv for retirement purposes. The
Secretary, however, concluded that Pauls was not entitled to such
a sanctuary since he had reached 18 years of active service onlv
by means of the earlier district court iniunction which had been
reversed on apneal. Thereupon, Pauls sought and obtained a

second injunction from the district court nrohibiting his release
on the ground that he was entitled to a sanctuarv as a matter of
law. Acting on our motion for summary reversal, the First Circuit
has now reversed the district court's second injunction and has
held that Pauls did not accrue sanctuary rights through the service
he rendered by virtue of the earlier injunction. Nelving unon
cases dealing with the equitable remedv of restitution the court
ruled that 'the only means of correcting that which has been
wrongfullv done is not to count for purpnses of the [the sanctuarv
provisions] such active dutv time as was obtained sonlelv through
an improperlv issued restraining order and injunction."”

The Court of Anneals' ruling should be very helpful to the
government in future cases since it flatlv rejects reliance unon
an impronerlv issued injunction as the basis for assertion of
newly accrued richtec, :

Staff: William Kanter (Civil Division)
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NATIONAL WOOL ACT

ADMINISTRATIVE FINDINGS OF FACT MADE "FINAL AND CONCLUSIVE"
INDER THE NATIONAL WOOL ACT OF 1954 ENTITLES THE UNTTED STATES
W 1THOTE ADDTTIONAL PROOF TO A SUMMARY JUDGMENT IN A SUIT TO
RECOVER TMPROPER SUBSTDNY PAYMENTS. '

United States v. Blackwell (C.A. 5, No. 72-2115, decided
October 17, 1972; D.J. 120-76-147)

For the period 1966-1968, the defendants received incentive
nayments for wool and mohair under the National Wool Act of 1954,
7 1.S.C. 1781 et seq., in excess of $60,000., Thereafter, when
irregularities anneared concerning the payments, the Office of
the Inspector General of the Department of Agriculture
investigated the defendants' entitlement to the payments. Based
upon irregularities found by the Inspector General, the defendants
were notified that they had to repay the amounts received in
accordance with a reculation which provides that if it is sub-
sequentlv determined administrativelv that the apnlicant was not
entitled to the subsidies the amount of pavment becomes immediatelv
due and repavahle. Defendants then exhausted their administrative
remedies, which consisted of informal hearings by the Department
of Agriculture at the local and state levels, and in Washington.

When repavment of the subsidy pavments was not forthcoming,
the 'mited States brought suit. Thereafter, the United States
filed a motion for summary judgment supported bv the administrative
record, which consisted primarily of the remort of the Inspector
General. The district court granted the government's motion on
the ground that the administrative finding of non-entitlement was
supnorted bv the administrative record.

The district court's decision was upheld on apneal, but on
a more fundamental ground. -The Fifth Circuit noted that the
administrative fact findings were '"final and conclusive', 7 U.S.C.
1785, and not subject to judicial review. Since the government
pleaded the findings and the defendant 'did not dispute that they
were the [administrative] findings," there was not material issue
of fact, thereby entitling the government to a summary judgment.

The holding is sienificant because it involved an offensive
use of the nolicv of non-judicial review. Thus, without sub-
mitting anv proof in the district court, other than the adminis-
trative rccord, the government was awarded a judgment of more
than $60,000. This is even more sienificant when considered in
light of the fact that the administrative proceedings were verv
informal and the record consisted primarily of the investipative
renort.

Staff: Thomas G. Wilson (Civil Division)
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NFFICTAL TMUNITY

D.C. CIPCUIT HOLNS THAT THE BARR v, MATTEN NFTICTAL TNUNITV
NNCTRINE APPLIFS TO SUIT AS WELL AS LIABILTTV.

Donofrio v. Camn (C.A.D.C. No. 71-1075, decided Ocotoher 18,
1072, 0. T, 145-3-T0T )

Thomas Donofrio sued the Comntroller of the rurrencv,
William B. Camp. for libel allecine that the Comntroller told
variou~ nankers and an SEC attorney that Nono‘frio's name ''was
linked with Underworld and Cosa Nostra members."” The Comntroller
denied that the communication had heen made and mnved for summarv
judgment, relvire on the official immunitv doctrine. His motion
was supnorted bv an affidavit that even if the allered statement
had been made, it was made in the course of official duties.

Followine nlaintiff's request for a second continuance in
order to denose the SFC attornevy (the first continuance was
granted 5 months nreviouslv), the district court granted the
Comptroller's mntion for dismissal. The Court of Anneals treated
the dismissal as a erant of summarv judgment and affirmed. After
holding that the district court had erred in refusing to nerrit
the discoverv process to eo indefinitelv, the court held:

There is nothing in the record to sucgest
that even if the nurnorted Ross-Camn ex-
chanese had taken nlace, it was not pri-
vilioced under the doctrine of official
immunitv. TNonofrio's allegations described

a communication in which one federal acency
passino on information ohtained in performine
its reculatorv functions to another whose
investications concerned the same subject.

The Court of Anneals considered that a '"federal n"ficial's
immunitv is to suit as well as liability ., ., . " and that
prolonged discoverv would contravene the nurnncses of the officinl
immunitv doctrine announced in Barr v. ‘atteo, 360 I1,S_. 5A4,

Staff: Walter H, Fleischer (Civil Nivision)

b
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: CRIMINAL DIVISION
i Assistant Attorney General Henrv E. Petersen

COURTS OF APPEAL

3 EXTORTINATE EXTENSIONS OF CREDIT
118 U.5.C. 892)

“"EXTORTIONATE EXTENSION OF CREDIT'" REQUIRES ONLY A MUTUAL
COMPREHENSION NF, AND NOT AN EXPRESS AGREEMENT CONCERNING, THE
POSSIBLE DELETERINUS CONSEQWENCES OF DEFAULT OR DELINQUENCY.

United States v. Annoreno (C.A. 7, May 26, 1972, 460 F.2d
1303: Cert. denied October 10, 1972, 17.S. s DT, 176-2%-4.,
See also 321 F. Supn. 957) .

On October 10, 1972, the Supreme Court denied certiorari in
UInited States v. Annoreno, 460 F.2d 1303 (C.A. 7), a maior
decision internreting 18 11.S.C. 892, The defendants in that
case--who included the chief loan shark for the Fiore Buccieri
organization of Chicago and his main subordinates--received
sentences ranging up to fifteen years' imprisonment on their
one count convictions for conspiring to make extortionate
extensions of credit.

5
&
o
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In affirming their convictions, the Seventh Circuit establiched
the following nrinciples: (1) The statutory definition (18 1".S.C.
891(6)) of an ""extortionate extension of credit' as one in which
it is '"the understanding of the debtor and the creditor” that
default or delinquencv could result in the use of violence or
other criminal means requires onlv a mutual comnrehension of,
and not an express agreement concerning, the possihle deleterious
consequences of default or delinauencv ;there is therefore, no
necessitv of establishing that explicit threats were made by the
! creditor at the time that a loan was contracted (460 F.2d at
1308-1300): (2) in determining whether a debtor has a reasonahle
basis to fear that default or delinquencv will result in
deleterious conseauences, language used by the creditor is to he
evaluated in the context in which it is used and measured hy the
common exnerience of the societv to which the dehtor and creditor
belong. In this resmect, the circumstances in which the loan is
contracted, the rate of interest, and the nlaces at which
repavments are tn be made nprovide the relevant context (a6n F,24
at 1309); (3) where a consniracv to make extortionate extensions
of credit is charged, it is necessarv to show onlv that the
defendants nlanned and intended that those to whom thev made
loans would understand the possihle deleterious conseauences o°
‘ i default or delinmuencv, and not that specific horrovers actuallv
possessed such an understanding (460 F.2d at 1309, n. 7): (4) for
the foregoing reason, defendants who are charged vwvith consnirine
to make extortionate extensions of credit are not entitled to a
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bill of »articulars snecifvine the persons to whom extortinate

loans were allecedlv made (4AN F.?d at 1310); and (5) where
defendants engage in a continuing consniracv to make extortionate
extensions of credit which commenced prior to the onerative date

of the statute, evidence of pre-eractrment transactions is pronerly
admitted: such evidence is relevant to establish hath nost-enactment
scienter in individual defendants and the understandinec of the
consequences of default or delinnuencv which defendants intended
pest-enactment horrowers to have (460 F.?d at 1307),

Staff: United States Attorney James R. Thomnson
Assistant United States Attornev Antan 7,
Valukas Marshall Tamor Goldine (Criminal
Nivision) (N. N. TIllinois)

NARCOTTICS AND DANGERNOIS DRIUAS

JURTSDICTINN OVER DEFENDANT NOT AFTFECTFN RY MANNE® IN WHTCH
HE 1S RPNIGHT BFFORE COURT.

lUUnited States v. James N. Vicars and Jnanuin Ilim Gonzales
(C.A. 5 €empterber 21, 1977; No. 71-1995: ©. 7, TZ-73-300) .

Joaouin Him fonzales, a Panamanian involved in this interna-
tional concainre smuggling case and who was convicted on onlv the
conspiracv counts, claimed he should not have been tried because
he was illegally arrested in the Panama Canal Zone and brought to
the United States. The Court of Anneals held that once a court
had jurisdiction of a criminal case, its risht to trv a nerson is
not imnmaired by the manner in which the accused is brought before
the court., It does not matter if there was forcihle ahduction,
premature arrest, false arrest, or extradition arising out of an
offense other than that for which he is bheing tried.

The Court also found that even if all fonzales' acts done in
furtherance of the consniracv were done in the Penublic nf Panama,
"a 'lnited States court has jurisdiction over vionlations of
narcotics statutes of the sort involved here, (consniracies to sell
and receive concaine after immortation, 26 U.S.C, 4705(a), 21 '.S.C.
174.) whose effectiveness necessarilvy denends on extraterritorinl
jurisdiction.'" (Parenthetics sunnliad.)

Staff: United States Attornev Frank D, McCown

Assistant T'nited States Attornev Cecil W, Emerson
(N.D., Texas)
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POSSESSTAN OF STNALEN MATIL MATTFER

CONVICTINN FOP KNOWING PNSSESSTION OF CHECKS STOLEN FROM ‘ATl
BASED UPAN TNSTRIICTINN OF "RECENT POSSESSION TNTERENCE' T'PHELD.

IInited States v. .Tames Edward Barnes, (C.A. 9, August 22,
1972:"N. 7. 48-T2C-589)

Barnes anpealed his jurv conviction, on charges of foreing
andorsements upon and uttering ', S. Treasurv checks (18 U.S.cC.
495) and nossessineg stolen mail (i.e., the checks) (18 1I.S.C. 171R).

He argued that the district court erred in instructing the
jurv that it micht infer, from the fact that Rarnes possessed
recentlv stolen checks, that he knew thev had bheen stolen. [He
urged that his Fifth Amendment due process richts were vionlated
hecause the allowed inference not onlv shifted the burden of
nroof on the issue of knowledge from the Government to him, but
also that it does not reflect the reauired nexus between the
fact proved and the fact inferred. Imnited States v. Learv,

395 11.S. 6 (1969), He also urged that his privilece against
self-incrimination was infrineed because the jury was permitted
to infer guilt from his silence.

Althoush the Court noted that Barnes' latter contention is

sunported bhv !Inited States v. Cameron, 460 F.2d 1394 (5th Cir., 1972),

it rejected his arguments because the Ninth Circuit has established
a contrarv rule and because the challenged instruction and the
inference it nermits have been generallv apnroved. United

States v. Gardner, 454 F.2d 534(9th Cir., 1972). see also

HcAbee v. ™nited States, 434 F.2d 361 (9th Cir., 1970).

In the Cameron case, the Fifth Circuit reversed the
conviction of knowine possession of currencv stolen from a
federally insured bank, holding that the challenged instruction
nermitted the jurv to infer the fact of knowledge (an element
of the offense) from the fact of nossession (the other element
of the offense) and improperlv infringed the defendant's privilege
against compulsorv self-incrimination. (Mne judge, sneciallv
Concurring, stated that in his view the charge did not infringe
the anpellant's nrivilere against compulsorv self-incrimination
under the Fifth Amendment).

Staff: Inited States Attornev William D. Keller
a Assistant ', S, Attorney Eric A, Nohles
Assistant "I, S. Attorney PRichard A, Stil:z
(C.N. Calif.)
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Internal Securitvy Nivision

Assistant Attorney General A, William Olson

FOREIAN AGFNTS REGISTRATION ACT

OF 1938, AS AMENDED

The Registration Section of the Internal Securitv Division
admini:-ters the Foreign Agents Registration Act of 19238, as
amended, (22 MISC 611) which requires registration with the
Attornev General hv certain nersons who encage within the
mited States in defined categories of activity on behalf of
foreien nrincinals.

OCTOBER 1972

Marine the last half of this month the followine new recistrations
were filed with the Attorney General pursuant to the provisions
of the Act:

John Scott Fones, Tnc. of New York Citv registered as puhlic
relations counsel for the Tea Council of the USA, Tnc. and the
British Virein Islands Tourist Board., PRegistrant is assiened
snecific public relations projects without fnrmal contracts or
agreements with a fee of $1,000 per month plus reimhursement of
expenses. Pesistrant renmorts receipts to date of 33,001 from
the British Virgin Islands and $33,060.52 from the Tea Council.
John Scott Fones filed a short-form statement as Public Pelations
Executive workine directly on the foreion accounts.

E. Del Smith of Washington, D, C. registered as agent of the
Republic of Korea. Registrant will render public relations
services to the Amhassador including the drafting of sneeches
and the scheduling of sneal:ing enecagements. Rercistrant's
agreement is for a six month period of time besinning dctober 1,
1972 and calls for a fee of $1,599 ner month nlus exnenses.

Ketchum, Macl.eod £ Grove, Tnc. of Pittsburch registered as
acent of the Jamaica Industrial Nevelonrent Cornoration,
Kingston. Reecistrant will nerform nublicitv and nuhlic relations
services to promote and encourage industrial develonment in
Jamaica bv American investors. Registrant's arrcewent covers
a one vear neriod beecinnine .Tulv 1, 1972 and calls fmr an anpual
retainer fee of $40,200,

Navid N, Wehster of Washington, D, (., recictered as acent of
the rfovernment of Liberia. Reristrant will render leral services
on behalf of the foreien nrincinal: such services mav involve
discussions with the Tnited States Government. Reoistrant will
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bill the foreien princinal on a fee plus expenses hasis. Farl .,
Nudley, Jr. filed a short-Torm statement as an associate on the
Liberian account.

John T. Costello registered as the head of the Pijttshburcsh
chanter of the Irish Northern Aid Committee, Bronx, New York.
The Pittsburgh chapter organizes local rallies mastlv among
Irish and Trish-American neonle and forwards the nroceeds from
the rallies to the Bronx chanter for transmittal to the Northewrn
Aid Committee, Belfast, Northern Ireland.

Activities of nersons or organizations alreadv rec~istered
under the Act:

Louise S. Ansberrv filed a conv 0f her retainer acreerent
with the TJTapan Trade Center, “ew Yonrk. Registrant is to do
research on international and domestic trade and economv of the
Tmited States; contact opinion leaders to ohtain current
jinformation on prevailing attitudes and coming events in the
economic and trade fields and to arrange meetings hetween the
foreign orincipal § various 11.S. opinion leaders. Pesistrant’
fee is in the amount of ¢1,000 per month with reimburserment for
snecial entertainment and travel.

Development Counsellors International, Ltd. of New York
Citv filed exhihits in connection with its renresantation of the
Trinidad & Tobaen Tourist Board. Pegistrant is tn conduct
advertising, sales promotion and public relations to nromote
tourism to Trinidad & Tobagn. The agreement is for a one year
period ending Decemher 31, 1972 and calls for tntal operatine
budget for NCT of $£250 000 with actual fees to the recistrant
amounting to $39,000.

The Costa Rican Board of Trade of New York Citv filed
exhibits in connection with its renresentation of the Textile
Association of Cnsta Rica and Camara de Azucareros. Pegistrant
will engage in and attend all meetings of both national and
international organizations concerned with sugar and textiles:
will analvze new rulings from the Administration and will
forward suggestions and nrecedures to the fareion nrincinal,
as well as pmarticinate in all llearings called bv Conoress or
anv hranch of the Government. ™egistrant is financiallv dependent
on its yearlv agreement with the fore1gn princinals throursh which
fees, exnenses and salarv of the executive director are naid.

Mvron Solter of Washington, D. C. filed conies o€ his
agreement with a new foreign princinal, Taiwan Asnaragus (anners'
Fxnort Corporation. PRegistrant's agreement covers the neriod
September 1, 1972 to Januarv 31, 1973 and calle fnr a retainer
fee of $12,000 plus an authorized sum of ¢1,000 for reimbhurse-
ment of exnenses.
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Pecistrant will »nrovide the foreien nrincipal with advice and
assistance with respect to nresent and anticinated problems
concerning the immortation of canned asnmaragus from Taiwan

into the 'nited States ircluding renresentation of the nrincinal
hefore the 1!.S. Tariff Commission and various other ! S,
Sovernment agencies.
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LAND AMD NATURAL RESOURCES NIVISINN
Assistant Attornev General Kent Frizzell

COURT OF APPEALS

TUCKER ACT: APTTALS

DISTPICT COURT'S FINDINGS, DENVING TUCKER ACT CLATMANTS'
ASSEPTIMN OF A TAKINA OF PROPERNTY, HELD MOT CLEARLY ERPONEONS
WHERE PROOF NF "'SUBSTANTTAL™' GOVEPNMENT INTERFERENCE WITH
PPOPERTY WAS LACKING.

Billv C. Harris, et al. v. Tnited States (C.A. 8, No. 72-10A7,
Oct. T8, TO727 N7 90-T-73-1606)

This was a Tucker Act "inverse condemnation' claim hronoht
in a federal district court under 28 ''.S.C. sec. 1346(a)(2). The
claimants alleged that the United States, by installine Lock and
nam 13 on the Arkansas River, had elevated the river and caused
water to collect and remain in their sandpit a half-mile away
from the riverhank.

After trial to the district judge, who also viewed the sandnit,
(e court entered its findings that, "as a matter of fact," there

was not a taking of the claimants' sandpit. Judgment was entered
for the 'nited States.

The Court of Apneals affirmed, per curiam. Its oninion
detailed the conflicting evidence of the cause of water accumu-
lation in the claimants' sandpit. Testimonv elicited bv the
rovernment nlu< a photogranhic exhibit revealed standing water
had accumulated in the sandpit over a vear before the government
1sm bcoan operating. On this record, the Court of Anneals held
2= frllows (Slin Mn. 4):

£ * 2 we cannot sav that we are left with the definite
and €irm conviction that fthe district judeel . .
- was mistaken in his findings

rule 52(a), F.R.Civ.P., was cited.

The Court of Apreals additionally held (S1lin On. 5)
that =

a distinction is to he drawn between mere tortious
invasion of one's promertv rights and an annronriation of
cufficient maonitude te amount to a takine e
Although there is no concise rule readilyv annlicahle to
211 cases. a taking must at lcast amount to a substantial
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interference with the nronertv so as tn destrov

or lessen its value . ... And it is such an
injurv that the trial court failed to find nresent
in this case.

Because of this deficient proof, the Court of Anmneals did
not discuss the nnssible relevance of the federal navigsational
servitude to this case.

The claimants. who had commenced this apneal, waived oral
argumer :. '

Staff: Dirl: D. Snel (Land and Natural Resources
Division); Assistant United States Attornevy
Robert E. Johnson (W.N. Ark.)

DISTRICT COU'RT

CONDEMNATION

EVINENCE; ADMISSIBILITY OF VALUF OTF CONCPETE PANELS
INTENDED TO BE ATTACHED TN BUILDING,

United State< v. 25.02 Acres, Etc. (Civil No. r-144%,
N, Colo., Sent. 21, 1972, D.J. 33-6-402-1n3)

The Government filed a mntion in limine to restrict
the landowner from introducine into evidence the value of sone
concrete slabs or nanels which were stored or its nronerty but
were never affixed to an unfinished building.

The landovner argned that the nanels were acouired for the
construction of a buildine which was only nartiallv cemnleted
at the time of the threat ¢ condemnation, that the panels
weighed several tons., were a special nurnose material which
could onlv be uced for their narticular bhuilding ard were
useless for anv other nurnnse. In addition, the owner stated
that the cnst of remaval far exceeded the Government's removal
allowance.

The Government contended that since the panels were nnt
affirved tn the buildine, thev were nersonal pronmertv, that the
cost 0° remnval was not comnensable, and that the ceneral rule
requiring just cormencation to he deternined hv fair market
value should not he circumvented bv the facts in this case.

The court held that the nanels were not nart o the realtv
and were not comnencahle items in this action. Admittedlv, the
nanels had value: bhut the existence of value alone does not

generate interects nrotected hv the Constitution acainst diminution

by the favernment. Peichelderfer v, Ouinn, 287 .S, 315, 317:




B TP DRTRR R s,

883

United States v. Cox, 190 n,2d 293, 295 (C.A. 1N, 1851) the

fonstitution requires onlv that the sovereign pay ijust comnensation

for that which it takes, not for onportunities which the owner
may lose. United States ex rel. T.V.A. v. Powelson, 319 U.S.
266, 282 the trade fixture cases cited hv the defendant are not
anplicable. To be comnensable, trade fixtures require fine line
determinations as to manner of annexation to the building, use,
size, intention of the parties, and leasehold relationshins, 1f
anv. In addition, the court held that the feasibility, or lack
thereof, of movine the panels is not a consideration in this
case. Havine no relationshin to the value of the pranerty taken
at trial, removal costs are not admissible evidentiarv matters
nor proper elements of damages.

The court ordered that the case proceed under rules of
evidence annertaining to eminent domain for the value of the
nropertv taken and excludine consideration for the panels,
moving costs and unfinished impnrovements on the pronertv,

Staff: BRB. Pichard Tavlor, Trial Attornev, Land
and Natural Pesoureces DNivision (S. Colo.)

CONNEMNATION

BENETITS ARISTNM FROM A PROIECT PRECLUDE DETEPMINATION
OF A TAKING: SURSFEAUENT DETRIMENT ARISING FROM A PROJECT
ARE OFF-SET BY OVER-ALL BENEFITS.

John B. Hardwicke Commanv and rharles E. Pratt v. Inited

States [(C.CIs. Vo. O07-6®, Oct. I3, 10772; D.J. 00-T-23-1397)

The plaintiffs acauired annroximately 830 acres of land in
the lower Pio frande Valley of Texas between 1961 and 19A?. The
land wac situated within the natural flood »lain and riverward
of a set of levees constructed in the 1930's to protect the
inland. The International Boundarv and Water Commission, pur-
snant to authoritv from Coneress and in accordance with a treatv
entered intn with “Mexicn, constructed Falcon Nam unstream on the
pjo firande which was placed in oneration in 17052. The treatv
and lesislation contemnlated the construction of a downstrean
diversion dam. Anzaldusa Nam, helow the lncation of nlairtiffs’
pronertv. Construction of Anzalduas Dam was delaved until a
treaty agreement could he worked out relative to the division
of the*Rio “rande waters hetween Mexico and the llnited States.
Anzalduas Dam was constructed in 1959 and nlaced ir oneration
in 1960. One of the functions of Anzaldunas DNam was to control
the flow of the Rio frande downstream to protect Brownsville-
Matamoros from flonding. When used for flood contrnl, Anzalduas
Nam would be closed and the waters of the Rio Grande wonld
hackup and be diverted across nlaintiff<' land into a natural
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old floodwav called ‘fission Tnlet from where it flowed to the
fulf of Mexico throuch a floodway constructed for that nurnoce,

After nlaintiffs nurchased theit nronertv in 1961, thev
develoned it for intensive irripated cultivation. In 197,
hbecause of the threat of a flood to Brownsville-Matamoros,
Anzalduas Dam was closed and nlainti€fs' nronertv was floodad
by the excess flow of the Rio Grande which was diverted into
‘fission Tnlet.

The plaintiffs allesed that the nmeration nf Anzalduas
NDam constituted a taking. The evidence showed that nlaintiffe!
land was subiect to floodine at annroximatelv two-vear intervals
prior to the construction of Falcon NDam. As a result of the
construction of Falcon DNam, the incidence of flooding was
reduced to once everv 10 years. Bv reason of oneration of
‘nzalduas Dam, the incidence of flooding was increased to oncae
everv seven or eicht vears. The court held that the ovnar-all
henefits derived €rom the construction of Falcen Man axceedad
the detriment cauced bv the oneration of Anzalduas Dam and
therefore there was no ta%ing. The court said that 'mited States
v, Miller, 317 U.S. 369, held that no comnensation need Ve naid
for vaTue which the condemnor creates bv the ectahlishrment of
a nroiect and that, "The same princinle is for annlication when, .
in a flonding case, the nuestion is whether the nronertv is taken
at all.”

Staff: Howard N, Sismond (Land and Yatural Resnnrces
Nivision)

ENVIRONMENT

PREPARATION NF A 102(C) STATEMENT NOT REQUIRED WHEDRE FINNING
OF NO SIANTFICANT ETFECT OF PPATECT ON HIMAN ENVIPOMMENT IS NAT
ARBITRARY OP CAPRICTOUS.

Marviand-National Canital Park and Plannine Comm. v. .S,
"ostal Service (FCivil No. I8%5-72 D. n.C.: n..T. 90-1-4-560)

In 1970, the former Fost Office Department authorized
constructior of a bulk mail facilitv an 63 acres of industrinllv
zoned land near the Beltwav in Prince feorce's Countv, ‘‘arviand,
'mon inanirv bv the Marvland-National Canital Plannirg Commicsion,
the Countv and the Marvland-National Planning Cemmission ‘exnressed
objections baced on nnssible sewer connection nroblems, run-nf€f
difficulties. etc., which would be cateonrized ac envirenmental.
Sasicallv, however, the Countv did not want the nvniact becance
it would take land off the tax rnlls and would excaherate what
Prince Genrre's Countv considered a federal nnlicv of nuttine
vhite-collar »nrojecte ip Ylontogomery Countv and hlue-collar
nrojects in Prince Ceoree's County.
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The Post Office Menartment resnonded to the environmental
objections hut made no snecific finding that they were of no
significance. In 1971, the newlv established U.S. Pnstal Service
named the Corps of Engineers as its construction asent. The
Corps entered into a grading and foundation contract in Octoher
1971, and a steel-work contract shortly thereafter. When the
Corps develoned regulations for this new tyne of resmonsihilitv,
the DNistrict Engineer, in June 1972, nrepared an environmental
assessment which concluded that a 102(C) statement was not
required. In September, the arvland-National Capital Park
and Plannine Commission brought this action to enioin further
construction on the grounds that failure to nrenare a 102 (C)
statement violated NEPA and on the ground that the defendants
had not comnlied with Executive Order No. 11512. At the time
the suit was filed, the grading and foundation contract had been
completed and one-third of the steel had been erected,.

On Octoher 13, 1972, the court denied nlaintiff's annlication
for a nreliminarv injunction, holding the conclusion of the Post
0ffice Nemartment and the Corns of Engineers that the buildine
would have no sienificant effect on the environment was not
arbitrary and canricious, that the plaintiff was unlikelv to
prevail on a final hearing. 9n this point, see lHanly v. Mitchell,
460 F.2d 640-A44 (C.A. 2, 1972); Save Our Ten Acres, et al, V.

Rod Kreger, et al., Civil No. 7080-7/7-1 (5.0, KIa. 1977): Citizens
Tor Peid Park v. Laird, 336 F.Sunn. 783 (D. Maine 1977).

The ruling will be anpealed.

Staff: Thos. L. McKevitt (Land and Natural
nesources Nivision)

PURLIC LANDS; TITLE

TRESPASS ACTION CAMNNT BE HMAINTATMEDN AGAIMNST UNITED STATES
AND- PARK OFFICIALS FOP OCCHPANCY OF LAND CLAT'ED AS PART OF
NATIONAL PARK; SOVEREICN IMMUNITY; STATUTE OF LIMITATIONS.

Jean H. Mims v. lmited States, et al. (¥.n. Va., No.
70-C-76-F, Oct. 2, 1977; n,.J. 90-1-4-217)

Plaintiff soucht to adijudicate title to 8.58 acres that the
vational Park service asserts is part of the Shenandoah National
Park. “The action originally seeking a declaratorv judgment was
dismissed. Mims v. Umited States, 324 F,Sunn. 489 (1771)

The complaint was amended to allege a neglioent tresnass
sceking comnensatory damases of ¢2,000, Jurisdiction was alleced
to be based solelv under the Federal Tort Claims Act, 28 U.5.C.
1346(h). Defendants were the Inited States, the Secretarv of
the Tnterior and the Park Sunerintendent.
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Plaintiff's claim of title was bhased unon allerged
deficiencies in the condemnation nroceedine emnloved hv the
State of Virecinia when it acauired the land for the Shenandnah
National Park in 1934, The court described the title controversv
but exnresslv disclaimed any intent to decide the issue. The
court noted, howeaver, that 'certain evidence indicated that she
has a good claim te it." Notwithstanding this obhservation, the
court held that on several grounds the suit could not bhe
maintained.

T:.e court held that 28 U.S.C. 1346(e) did not nrovide
jurisdiction, because of the excention contained in 28 1.S.C.
268N (a) for discretionaryvy functions. The court stated that the
"assumntion of ownershin of the land in auestion by the 'nited
States Government, represented bv the defendants,' is a dis-
cretionarv function.

The court “urther held that the plaintiff's claim arose
when the <tate condemnation proceeding bhecame final in 1031
and was barred bv the statute of limitations. The court rejected
the contention that the occunancv of the land constituted a
“"continuing tresnass.”

Finallv, the court found that this was a suit aeainst the
lnjted States without its consent. ¥ithout citine Simans v,
Vinson, 394 *.2d 732 (C.A. 5, 19AR), the court held that the
doctrine stated in Larson v. DNomestic § Foreien Covrn., 337 .S,
f82 (1949), ard *alone v. Bowdoin, 360 T 5 45 (1I972), barred
this action. - T

Staff: Assistant T'nited States Attornev
James G, Welsh (W.Dn. Va,)



