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COMMENDATIONS

Assistant Attorney Joseph Fisher Eastern

Dist of Virginia was commended by the Legal Medicine Section
Armed Forces Institute of Pathology for his diligence in

connection with the defense of Christina Spangler U.S
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ANTITRUST DIVISION
Assistant Attorney General Thomas Kauner

DISTRICT COURT

SHERMAN ACT

INDICTMENT AND COMPLAINT CHARGING SECTION OF SHERNAN ACT
VIOLATION AGAINST BAKING COMPANIES

United States Gonnella Baking Co et al 72 CR 769
October 1972 DJ 60-70-76

United States Gonnella Baking Co et al 72 2484
October 1972 DJ 60-70-85

On October 1972 grand jury in the Northern Distict
of Illinois sitting in Chicago returned an indictment against
two baking companies and three individuals charging then with
violation of Section of the Sherman Act

Named in the indictment as defendants were Gonnella Bakinc
Co its president Louis Marcucci and its treasurer George
Marcucci Also named as defendants were Torino Baking Co and
its treasurer Lawrence Marcucci Jr Defendants Gonnella and
Torino are resnectively the largest and second largest bakers and

sellers of Italian French and Vienna bread in the greater Chicago
area with combined sales in 1970 of apnroxinatelv million

The indictment charges that defendants ad their co
conspirators beginning at least in the 1930s and continu
ing thereafter up to the date of the indictment have engaed
in combination and consniracv consisting continuincr

agreement to surrnress restrict eliminate and exclude competition
in the sales and distribution of Italian French and Vienna bread
in the greater Chicago area The indictment charges that in
furtherance of the conspiracy defendants and their co-conspirators
have done the following things among others

refrained from soliciting or accepting business
from each others wholes1e customers

fixed the whQlesale and retail selling nrices
for Italian French and Vienna bread nd

used threats coercion and nersuasion to nrevnt
the solicitation or acceptance of business Frnrn

each others wholesale customers and to renuire
adherence to the wholesale and retail rices reed
unon
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coynnanion civil suit alleging violation of Section of

the Shernan Act was filed in the district court or the Northern

flistrict of Illinois at Chicago on October 1972 against Gonnei.la

Baking Co and Torino Baking Co This suit seeks iniunctive

relief against the above alleged conduct

Staff Thomas Howard ronald Futterran and

James Kuhik Antitrust flivision
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CIVIl DIVISION
Assistant Attorney General Harlington Wood Jr

COURTS OF APPEAL

EFFECT OF ERRONEOUS INJUNCTION

FIRST CTRCTTTT HOLDS THAT AIR FORCE OFFICET DIP NOT OBTAIN
SANCTUARY ACTNST 1NITOLITNTARY RELEASE BY VIRTTE OF IMPPOPERLY
ISSUED INJUNCTION

Pauls Searnans C.A No 72-1208 decided October 12
1972 P.1 145-14-793

Captain Pauls was oricrinallv scheduled to he released from
active duty in the Air Force in June 1970 under budgetary
program called Project 703 In an earlier proceeding the district
court enjoined that scheduled release upon its finding of certain
procedural errors committed by the Air Force Board for Correction
of Military Records and in March 1972 the First Circuit
reversed that injunction as having been improperly granted
Pauls Secretaryetc 457 F.2d 294 Subsequently Pauls asserted
that since he had attained 18 years of active duty service during
the pendency of the earlier district court injunction he was-
for that reasonentitled to sanctuary from involuntary
release as provided by statute to enable him to complete the
20 years service necessary for retirement purposes The
Secretary however ccmcluded that Pauls was not entitled to such

sanctuary since he had reached 18 years o- active service only
by means of the earlier district Court injunction which had been
reversed on apneal Thereupon Pauls sought and obtained
second injunction from the district Court rohibiting his release
on the ground that he was entitled to sanctuary as matter of
law Acting on our motion for summary reversal the First Circuit
has now reversed the district courts second injunction and has
held that Pauls did not accrue sanctuary rights through the service
he rendered by virtue of the earlier injunction Pelving unon
cases dealinq with the equitable remedy of restitution the court
ruled that the only means of correcting that which has been
wrongfully done is not to count for purposes of the sancturv
nrovjsjonsj such active duty time as was obtained solely through
an improperly issued restraining order and injunction

The Court of Anneals ruling should be very helpful to the
government in future cases since it flatly rejects reliance unon
an impronerlv issued injunction as the basis for assertion of
newly accrued richt

Staff William Kanter Civil Division
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NATIONAL WOOL ACT

AIM1iNISTPTITE FINDINGS OF FACT MADE FINAL ND CONCLUSIVE

JN1LR THE NATIONAL WOOL ACT OF 1954 ENTITLES THE UNITED STATES

ITUUT ADDiTIONAL PROOF TO SUMMARY JUDGMENT IN SUIT TO

cECOVER TMPROPF SUBSTPY PAYMENTS

United States Blackwell C.A No 72-2115 decided

OctobI1 1972 1.J.T20-76-147

For the period 1966-1968 the defendants received incentive

nayments for wool and mohair under the National Wool Act of 1954

U.S.C 1781 et i.n excess of $60000 Thereafter when

irregularitieSinneared concerning the payments the Office of

the Inspector General of the Department of Agriculture

investigated the defendants entitlement to the payments Based

upon irregularities found by the Insnector General the defendants

were notified that they had to repay the amounts received in

accordance with regulation which provides that if it is sub

seauentlv determined administratively that the apnlicant was not

entitled to the subsidies the amount of payment becomes immediately

due and repayable Defendants then exhausted their ac1ministratVe

remedies which consisted of informal hearings by the Department

of Agriculture at the local and state levels and i.n Washington

When repayment of the subsidy paents was not forthcoming

the United States brought suit Thereafter the United States

filed motion for summary judgment sunnorted by the administrative

record which consisted primarily of the renort of the Inspector

General The district court granted the governments motion on

the ground that the administrative finding of non-entitlement was

supnorted by the administrative record

The district courts decision was upheld on apneal hut on

more fundamental ground The Fifth Circuit noted that the

administrative fact findings were final and conclusive U.S.C

1785 and not subiect to judicial review Since the government

pleaded the findings and the defendant did not dispute that they

were the findings there was not material issue

of fact thereby entitling the government to summary judgment

The holding is significant because it involved an offensive

use of the nolicv of non-judicial review Thus without sub

mitting any proof in the district court other than the ndminis

trative record the government was awarded judgment more

than $60000 This is even more significant when considered in

light of the fact that the administrative proceedings were very

informal and the record consisted primarily the investigative

renort

Staff Thomas Wilson Civil Division
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OFFICIAL T4THNITY

D.C CIrUIT HOLDS THAT THE BARR MATTFfl OFrICLAL TtUNITV
1OCTRINE APLI1S TO SUIT AS WELL AS LIABILITY

Donofrio Camn C.A.T.C No 71-ifl75 decided Ocotober 18
1972 7TT45-c-1ol2

Thomas Donofrjo sued the Conmtroller of the Currency
William Camp for libel allecin that the Cnrrntroller told
variou tankers and an SEC attorney that nonorriots name was
linked with Ijnderhrorld and Cosa Noctra members The Corrntroller
denied that the communication had been made and moved for summary
iudment reivjrri on the official immunity doctrine His motion
was surmorted by an affidavit that even the alleced statement
had been made it F5 made in the course o- official duties

Followip nlaintFfs request for second continuance in
order to denose the SEC attorney the first continuance was
granted months nreviouslv the district court granted the

Comptrollers motion for dismissal The Court or Anneals treated
the dismissal as crrant of summary judgment and airmed After
hoidjn that the dstrict court had erred in reusing to oerit
the discovery process to indefinitely the court held

There is notbinc in the record to surigest
that even ff the nurnorted Rocs-Cam ex
chan.ce had taken nlace it as not nri
viii tied under the doctrine of oficia1
iminunitv 1opofrios alleqations described

cnimmTlication in which one federal agency
passin on information obtained in per4orrii.nc
its reuiatorv functiOns to another whose
investications concerned the same subject

The Court of Anneals considered that Cederal nficials
immunity is to suit as well as liability and that

prolonged dscoverv .muld contravene the nurnoses the of4ci1
immunity cloctr-ne announced in Barr Titteo 3f IT.S

Staff Waiter rleiccher Civil flyi si on
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CRIUINAL DIVISION

Assistant Attorney General Henry Petersen

COURTS OF APPEAL

EXTORTINATE EXTENSIONS OF CREPIT

18 U.S.C 892

EXTORTIONATE EXTENSION OF CREDIT REQTTIRFS ONLY MUTUAL

COMPREHENSION OF AND NOT AN EXPRESS AGREEMENT CONCERNING THE

POSSIBLE DELETERIOUS CONSEQUENCES OF DEFMJLT OR DELINQTTENCY

United States Annoreno C.A May 26 1972 460 F.d
1303 Cert denied October 10 1972 ____U.S _____ TT 176-2-4
See also 321T Supn 957

On October 10 1972 the Supreme Court denied certiorari in

United States Annoreno 460 F.2d 1303 C.A major

decision interrreETng 18 U.S.C 8.2 The defendants in that

case- -who included the chief loan shark for the Fiore Buccieri

sentences ranging up to fifteen years imprisonment on their
organization of Chicago and his main subordinates- -received

one count convictions for conspiring to make extortionate

extensions of credit

In affirming their convictions the Seventh Circuit established

the fo11owin nrinciples The statutory definition 18 ncr
8916 of an extortionate extension of credit as one in which

it is the understanding of the debtor and the creditor that

default or delinquency could result in the use of violence or

other criminal means requires only mutual comnrehension

and not an express agreement concerning the possible deleterious

consequences of default or delinnuencv is therefore no

necessity of establishing that explicit threats were made by t11e

creditor at the time that loan was contracted 460 F.2d at

1308-1309 in determining whether debtor has reasnl
basis to fear that default or delinquency will result in

deleterious consenuences language used by the creditor is to

evaluated in the context in which it i.s used and measured by the

common exoerience of the societr to which the debtor md creditor

belong In thi.s resrect the circumstances in which the loin is

contracted the rate of interest and the places at which

repayments are to be made provide the relevant context 46F
at 1309 where consniracv to make extortionate extensions

of credIt is charged it is necessary to show only that the

defendants nianned and intended that those to whom they made

loans would understand the possible deleterious consecluences

default or delinnuencv and not that specific horro.ers actuall

possessed such an understanding 460 F.2d at 1309 for

the foregoing reason defendants who are charged vith consnirin

to make extortionate extensions of credi.t are not entitled to
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bill of articulnrs snecivin the persons to .hn extortinate
loans were alieoedlv made 46fl F.d at 1310 and where
defendants engage iii continuing consnirac to make extortionate
extensions oF credit which commenced prior to t1e onerative date
of the tatute evidence of pre-epactrent transactons is pronerlv
admitted such evidence is relevant to establish both nost-onactment
scienter in individual detendants and the understandinc te
consequences of deault or deliniuencv which defendants intended
post-enactnent borrowers to have 460 1307

Staff United States Attorney James IL Thnrnson
Assistant United ctates Attorney rton
Iralukas Marshall Tamor flo1.dir.c Criniia1
ivision fl Illinois

NACnTTCS AND DNGflSn1HCS

.JURTSDICTTON OVEP DEFENDANT NOT AFFCTPD MANNET IN WHirl
HE IS flTTGH BFFOPE COURT

United States Jnes fl Vicars and Joaouin Him Conzales
C.A 21 1972 No 71-1g9.c T-73-3ool

Joaotiin Him Conzales Panarianian involved thi.s interna
tional cocripe smuggling case and ibn as convicted on only the
consni.racv counts claimed he should not have been tried because
he was illegally arrested in the Panama Canal Zone and brought to
the United States The Court of Arueals held that once court
had jurisdiction of criminal case its rieht to try erson is

not impaired by the manner in which the accused is brought beFore
the court It does not matter i.f there was forcible abduction
premature arrest false arrest or extradition arising out of an
offense other than that for which he is being tried

The Court also found that even if all flonzales acts done in
furtherance of the consniracv were done in the nenublic of Panama

United States court has jurisdiction over violations of
narcotics statutes 0c the sort involved bore comcniracies to sell
and receive concaine after imnortation 26 U.S.C 470ca 21 T.S.C
174 whose effectivoness necessarily denends on extraterritorinl
iuri sdiction Parenthetjcs sunniied

Staff Unitd States Attorney Frank fl lcCown
Assistant United States Attorney Cecil Emerson
N.fl Texas
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POSSSSTON OF STOLEN MTL MATTrR

CONVICTION Ffl KNOiTNC POSSESSION OF CTECK STOLEN PROM IL
BASED UPON TNSTPJTCTION OF ECENT POSSESSION TN1EPENCE TYNTELD

United States .Tames Edward Barnes C.P Auguct 22
1972 fl..T 4T-12589

Barnes annealed his jury conviction on charges of coring
endorsements unon and uttering Treasury checks 18 U.S.C
495 and nossessing stolen mail i.e the checks 18 U.S.C 179R

He arguedthat the district court erred in instructing the
jury that it icrht infer from the fact that Barnes possessed
recently stolen checks that he knew they had been stolen He
urged that his Fifth Amendment due process richts were violated
because the allowed inference not only shifted the burden of
nroof on the issue of knowledge from the Government to him but
also that it does not reflect the reauired nexus between the
fact proved and the fact inferred TYnited States Learv
395 U.S 1969 He also urged that his privilege against
self-incrimination was infrineed because the jury was permitted
to infer guilt from his silence

Althourh the Court noted that Barnes latter contention is

supported by United States Cameron 469 F.2d 1394 5th Cir 1972
it rejected his arguments because the Ninth Circuit has established

contrary rule and because the challenged instruction and the
inference it nermits have been generally apnroved United
States Gardner 454 F.2d 5349th Cir 1972 See also

______ United states 434 F.2d 361 9th Cir 1979

In the Cameron case the Fifth Circuit reversed the
conviction of knoiTn possession of currencr stolen from
federally incured bank holding that the challenged instruction
neriTlitted the jury to infer the fact of knowledge an element
of the offense from the fact of nossession the other element
of the offense and improperly infringed the defendants privilege
against cormulsor.- self-incrimination One judge cneciallv
concurring ctted that in his view the charge did not infringe
the annellants nrivi.lece against comnulsorv self-incrimination
under the Fifth Amendment

Staff United States ttornev William Keller
Assistant Attorney Eric Nobles
Assistant Attorney Jichard Stilz
.fl Cali
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___Lternai Security jvj.jfl

Assistant Attorney General li1iiarn flison

FOPETN AGENTS REGISTRATION ACT

OF 1938 AS AMENDED

The Registration Section the Internal Security Division
adminiters the Foreign Agents Registration Act of 1038 as

amended 22 TTSC 611 which requires registration with the

Attorney General by certain nersons who enrage within the

TTnjted States in defined categories of activity on behalF
foreign nrincinals

OCTOBER 1972

flurin the last half of this month the fol1owinr new recistrations
were filed with the Attorney General pursuant to the provisions
of the Act

John Scott Fones Inc of New York City registered public
relations courcel for the Tea Council of the USA Tflc and the

British Virin Islands Tourist Board Pegictrant is assicned
snecific public relations projects without fornai contracts or

agreements with ee of $1000 per month plus reimbursement of

exPenses registrant renorts receipts to date or 3900 frorr

the British Virgin Is1nds and $33060.S2 iron the Tea Coi.incil

John Scott Fones filed short-form statement as Public elations
Executive workinc directly on the foreio-n accounts

Del Smith of Washington registered as agent 0r the

Republic of Korea Pegistrant will render public relations
services to the Ambassador includinc the drafting of snteches
and the scheduling of snealing encagerents fletictrants
acireeTnent is for six month period of time hecinni.ng October
1972 and calls for fee S1S00 ner month plus exnenses

Ketchum acLeod Grove Tnc of Pi.ttshurch rerictered as

agent of the Jamaica Industrial Pevelonr.nt Corporation
Kingston Recvi.strant will ner-eorm nuhlicitv and nublic relations
services to promote and encourage industrial develonment in

Jamaica lw Americn investors Pegistrants acreeent covers
one year nerioci hecinnin .Tulv 197 and calls fnr an annual

retainer fee of $40200

Pivid Webster of Washington reictered as aent
the Covernment of Liberia Recistrant will render lecal services
on behalf of the foreicn nrincinal such servicec max involve
discussions with the TYnited ctates Governnont Rei.ctrant will
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bill the fforeicvn prfnci.nal on fee plus expenses hisis TTr
fludley Jr Ued chort-orm statement an ascociite on te
Liberian account

John Costello registered as the head of the Pittsburgh
chanter of the Irish Northern id Committee Bronx New York
The Pittsburgh chapter organizes local rallies mnstlv among
Irish and Irish-American neoile and forwards the nrnceeds fror
the rallies to the Bronx chanter for transmittal to the Northen
i.d Committee Belfast Northern Ireland

ctivities of nersons or organizations already reis1ered
under the Act

Louise Ansberrv filed cony her retainer reent
ith the Japan Trade Center New York egistrant is to do
research on international and domesic trade nd econov of th
United states contact opinion leaders to obtain current
information on prevailing attitudes and coming events in the
economic and trade fields and to arrange meetings between the

foreign nri.ncipal various TJ.S opinion leaders neisfrants
ee is in the amount of lOOO per month with reinhurserent for

snecial entertainment and travel

Development Counsellors International Ltd of New York
City filed exhibits in connection with its renresntation of the
Trinidad Tobago Tourist Board Peistrant is to conduct
advertising sales promotion and public relations to nronrnte
tourism to Trinidad Tobago The agreement is cor one year
period ending December 31 1972 and calls for total operatinc
budget for nd of 2SOOOO with actual fees to the recistrant
amounting to 39OOO

The Costa Pican Board of Trade of New York City filed
exhibits in connection with its reiiresentatinn of the Textile
Association of Costa Rica and Camara de Azucareros egistrant
il1 engage in and attend all meetincc of both national and
international organizations concerned with sugar and textiles
will analyze new rulings from the Administration and will
forward suggestions and nrocedures to the forein nrincinnl
as well as narticinate in all Iearings called by Connress or
any branch of the overnment egistrant is 4inancial.iv enendent
on its yearly agrcement with the foreign principals through which
fees exnenses and salary of the executive director are naid

Myron Solter Washington filed conies Oc his

agreement with new foreiRn principal Taiwan snaraguc Canners
F.xnort Corporation Registrants agreement covers the nerind

September 1972 to January 31 1973 and ca1l for retainer
fee of l2OOO niuc an authorized sum of 1OOO for reihurse
ment of exnenses
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eci1strnt will rrov4 the corein nrincipr1 iith dartce nd
asistnnce wi.t respect to present ni anticited problers
concerning the innorttion of canned nrigus frori Tiwin
into the ITnited States ircludinr renresentation of th nrinci.ni
before the P.S Tp4ff Comrnisi.on and virious oter .S
overnment gencies
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LNT ANP NATURAL RESO.TRCPS PTVISION

Assistant Attorney Generil Kent Frizzeil

COURT OF ktFALS

TUCER ACT

DTSTPTCT COU1TS FINPINCS flENYTN TUCKED ACT CLAJANTS

ASSFTIflN OF TAKTN OF PPSOPFTY 1-TELl JOT CLEVLY EPONEOYS

WHERF PROOF OF SUBSTANTTAL GOVEDNENT 1NTFRP F\CF WIT
PTOPEPTY WAS LACKING

Billy Harris et al iTnited States C.A No 72-lO7

Oct 18 fl.J 9-l-23-16O6T

This was Tucker Act inverse condemnation claim Hroucbt

in federal district court under 28 .S.C sec 1346a2 The

claimants alleged that the United States by i.nsta1linc Lock and

1am 13 on the Arkansas River had elevated the river and caused

water to collect and remain in their sandni.t half-mile aiav

from the r4verhank

After trial to the district judce who also viewed the sandnit

the court entered its findings that as matter of fact there

was not taking of the claimants ndpit Judgment was entered

for the United States

The Court of Apealc affirmed curi.an Its oninion

detailed the conflicting evidence offlie cause of water accurm

lation in the claimants sandpit Testimony elicited by the

.overnment nlu photograthiC exhibit revealed standing water

had accumulated in the sandpit over year before the government

gan onerating On this record the Court of .Anneal.s held

ollows Sun 0n

we cannot say that we are left with the definite

and Firm conviction that Ithe district jud1
was mistaken in his findings

Tuie 52a F.lLCiv.P was cited

The Court of Ppnals additionally h1d Slin On
that

distinction is tohe drn between mere tortious

invasion of ones pronertv riehts and an anronriation of

cufficient antude to amount to takincT

Although there is no concise rule reac1ii 1ica-1e to

.Jl cases taking must at leact amount to substantial
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intercerence with the nronertv so as to destroy
or 1essn its vilue .. And it is such an
injury that the trial court failed to find nresent
in this case

Because of this deficient proof the Court of Anneals did
not discuss the nossible relevance of the federal navigational
servitude to this case

The claimants who had commenced this apneal waived oral
arumer.

Staff flir1 Snel Land and Natural Resources
Division Assistant United States Attorney
Robert Johnson W.fl An

DISTRICT COURT

CONDEMNATION

EVIENCF PTVHSSIBILITY OF VALUE Or CONC1ETF PANELS
INTENDET TO BE ATT.CUFP TO BUILDING

United Statec 25.0 cres Etc Civil No C-44
Cob. 21 1.912 fl.T 33-E-402-1031

The Government filed notion in limine to restrict
the landowner rom ntroducincr into evidence the value sorie
concrete slabs or nnels which were stored its nronerty but
were never affixed to an unfinished building

The lapdcmner argued that the nanels were acriutred for the
construction of buildinc which was only nartiallv cnrrnlpted
at the time of t3e threat condemnation that the panels
weighed several tons were special purnose material which
could only be uced cor their particu1ir huildjn and were
useless for pv other nurnose In addition the owner stated
that the cost of rernval far exceeded the Governments removal
allowance

The flovernnent contended that since the nnelc ware not
affixed to the hi idinc they were nersonal pronertv that t1e
cost removal was not connensable and that the cenera1 ru1v
requiring just corrnensatjon to he determined by fair m-qkt
value should not he circumvented by the facts in this case

The court held that th nanels were not nart the raitv
and were not cormencahle items in this action drnittedlv the
nanels had value hut the existence of value alone does not

generate interects protected by the Constitution aai.nst dirinutinn
by the cnvernmept nejchelderrer hinn 287 P.S 31S 319
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lJnitedStatec Cox 190 T.2d 293 295 C.A 10 19S1 the

ronstitution reauTs only that the sovereign pay lust connensation

for that which it takes not for onportunities which the owner

ay lose United States ex rel T.V. Powelson 319 U.S

266 282 the trae xture cases cited by the defendant are pot

anplicahle To he coiirnensahie trade fixtures reauire fine line

determinations as to manner of annexation to the huildin use

size intention of the parties and leasehold relationshins if

any In addition the court held that the feasibility or lac1-

thereof of movinc the panels is not consideration in this

case Having no relationshin to the value of the pronertv taken

at trial renOlTal costs are not admissible evidentiarv matters

nor proper element.s of damages

The court ordered that the case proceed under rules of

evidence annertaining to eminent domain for the value nF the

property taken and excluding consideration for the panels
inovinc costs and unfinished improvements on the ponertv

Staff Tichard Taylor Trial Attorney Land
and Natural 1esoureces fliVjSiOfl Cob

CONPEftATION

BENErITS ARISTN FROI PRO.TFCT PRECLITTE 1ETFINATIN
OF TPtKINC STT1SrflTPNT DPTRIENT ARISINC FRfl1 Pfl.JFCT

RE OFF-SET BY WEP-ALL BENEFITS

Tohn Hardwicke Corrnanv and Charles Pratt Unite3

States C.Cl.No 13 1972 Th.T 90-T23-l39

The plaintiffs acauired annroxinately 830 acres of land in

the lówer1io rande Valley Texas between 161 and l9A The

land wac situated within the natural flood nlain and riverward

of et levees constructed in the 1930s to protect the

inland The International Boundary and Water Comnissi.on pur
sitant to authority from Congress and ip accordance with treaty

entered into wits lexico constructed Falcon Pam unstream on the

1iO Crande which was placed in operation in l9c2 The treaty

and lecijslati.on contemniated the construction of downstream

diversion dam Apzal.dusa below the location nia.irti.s

pronertv Construction of Anzalduas Pam was delaed until

treaty agreement could he worked out relative to the division

of theRj.o erande waters between Mexico and the United States

Anzalduns Dam was constructed in 199 and laced in oneration

in 1960 One of the functions of Ptnzaldnas Pam was to control

the flow of the Rio Crande downstream to protect irownsvil1e-

Matamoros fron flondinc When used for elood control Anzniduas

Pam would he closed and the waters of the Rio Grande would

backup and he diverted across nlaintifc land into natural
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old flood.nv cilled issiop TnJet prom here it flowed to t1i
ulf oF exco throuah loo av constructed or tht nuroe

fter nlaintiffc nurchased their nronertv l91 they
develoned it for intensive irri ted cultivation In l9e7
because of the threat of flood to Brownsvi.lle-Matamnroc
Anzalcluas Darn was closed and niaintifs nroertv was fl.or1ed
1w the excesc fln of the Rio rande which was diverted into
fission Inlet

The plaint4-c-rs alleced that the oneration nza1r1iias
Pam constituted ta1-inc The evidence sboed that nlaintifc
land was subject to floodjnc at annroxjrnatelv to-vear intervals
prior to the construction of Falcon Darn A5 result of the
construction of Falcon Pam the incidence of Fioodjnr was
reduced to once every 10 years By reason of oeration of
nzalduas Darn the incidence of flooding was increased to once
every seven or eicTht years The court held that the over-all
benefits derived ror the construction Falcon av exceeded
the detrinent cauceci by the oneratiop Anzalduas Pan and
therefore there was no tainc The court said that nited States

Miller 317 U.S 3fQ held that no comnensation need 1e paid
for value Thich the condennor creates by the estah1ishrent of

nroiect and that The same principle is for annlication when
in flooding case the nuestjon is i.bether the nonertv is taken
at all

Staff howard O.Sjcnond Land and Natural esoiirces
Division

ENVIRONMENT

PREP.RATIOJ OF 102C STATEMENT NOT REQUIRED WT.E1E FINflI\TC
OF NO SI JTFIrNT ErrPCT OF POTFCT ON DnA ENVIDOMTFNT IS NOT
APBITPAnY QP CflIriniis

Marv1and-Natona1 Canital Park and Planniyci Corna M.S
Postaf eriTfce tflvil No 18c5-72 D.C \J 90-l-4-.fY

In 197fl the former Post Office Department authorized
construction of hulk mail acilitv on 63 acres of industrially
zoned land near thr Relt.av in Prince enrTes County arviand
iTnon inniiirv 1w the arviand-Natio-nal Canital Plannir Conjqsip
the County and the arvland-Natjonai Planning Commission exressed
objections haed on nossihie sewer connection nrohlems riin-o-
di-ficu1tes etc bich would he cateoried environmental
flasicallv however th Couitv did not rant the noiect because
it would take land off the tax rolls and rjlc1 excnerate what
rjnce eoyp County considered federal nnli.cv 0r Tnttin
white-collar nroject in 4ontogonry County and h1ue-ro11
nroiects in n.riy ceores County
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The Post Office flenartment resnonded to the environmental

objections hut made no snecific finding that they were of no

significance In 1971 the newly established U.S Postal Service

named the Corps of Engineers as its construction agent The

Corps entered into grading and foundation contract in October

1971 and steel-work contract shortly thereater When the

Corns develoned regulations for this new type of resnortsihilitv

the District Enineer in June 1972 nrepared environmental

assessment whjh concluded that 102C statement was not

reauired In September the arvland-Nationa1 Capital lark

and Planning Commission brought this action to enjoin further

construction on the grounds that failure to renare 10C
statement violated NEP and on the ground that the defendants

had not coinnlied with Executive Order No 11512 At the time

the suit was filed the grading and foundation contract had been

completed and one-third of the steel had been erected

On October 13 1972 the court denied nlaintiffs annlicati.on

for nreliminarv injunction holding the conclusion of the Post

Office Denartment and the Corps of Engineers that the bui1din

would have no siniicant effect on the environment was not

arbitrary and capricious that the plaintiff was unlike lv to

prevail on final hearing On thi.s point see Hanly Mitchell

460 F.2d 64fl-4 C.A 1972 Save Our Ten Acres et al
Rod Kreer et al Civil No 7ORTJ-72-T S.D Ala 197L Citizens

for id Park Laird 33 F.Sirnn 7R3 aine 17
The ruUng will he anpealed

Staff Thos McKevitt Land and Natural

esources Division

P1JFLIC LANflS TITLE

TRESPASS ACTION CANNT 1AINTATNEfl AGAIST UNITED STATES

AND PARK OPFICIALS FOP OCC1TANCY or LAND CLATW.T AS PLRT OP

NATIONAL PARK SflVEREICN IMMUNITY STATUTE OF LIMTTATIONS

Jean Mirs United States et al Nn
7o-c-6 OcC 19TD.J 0-1-4-217

PlaintifF soucht to i.dudcate title to 8.8 acres that the

National ark serv4ce asserts is part of the Shenandoah Natonal

Park The action oriia11y seeking declaratory judcm.ent as
disriissefi TiicV United States 324 P.Sunn 48 1q71

The cnnnlairt was ameid.ed to a1lee neglient tresnacs

seeking comnesatorV daraes of 7OflO Jurisdiction was

to he based solely under the Federal Tort Claims Act 28 U.S.C

1346h Defendants were the Tnitecl States the Secretar of

the Interior and th Park Sunerintendent
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Plaintiffs clin of title was based unon alleeed
deficiencies in the condemnation nroceedin enmioved by the

State of 1Tjrcjpja when it acouired the land for the Shenandoah
National Park in 1834 The court described the title controversy
hut expressly disclaimed any intent to decide the issue The

Court noted however that certain evidence indicated that she

has good claim to it Notwithstanding this observation the

court held that on several grounds the suit could not be

maintained

Te court held that 28 TT.S.C 1346e did not nrovice
urisdiction because the excention contained 28 T1.S.C

2680a for discretionary functions The court stated that the

assumntiop of oi.nershin of the land in ouestion by the Ttnited

States Government represented by the defendants is dis
cretionarv function

The court urther held that the p1.aintifs clair arose
when the ctate condemnation proceeding became final in l03
and was barred by the statute of liitations The court rejected
the contention that the occupancy of the land constituted
continuing tresnass

Finally the court round that this was suit arainst the

njted States without its consent Without citinc Sivnns

Vinson 391 .2d 732 C. 1O the court held that the

doctrine stated in Larsrn flornestic Foren Corn 37 .S
82 194 and alone Boin 369 11J 643 191 barred
this action

Sta Assistant Tnited ctates ftttornev
James Welsh W.fl Va


