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POINTS TO REMEMBER

Filing Papers Furnished Directly By
-‘Other Departments and Agencies

Recently several United States Attorney's offices have filed papers in
cases supervised by the General Litigation Section of this Division which
were furnished directly to them by other federal departments and agencies
without prior approval of that section.

It is requested that no papers submitted directly to you by other govern-
mental departments or agencies in cases under the jurisdiction of the General
Litigation Section of this Division (except social security review cases pursuant
to 42 U.S.C. 405(g) and Department of Agriculture cases listed in Title 3,
United States Attorneys Manual pages 29 and 66), be filed without prior
approval of the General Litigation Section. If time requirements make written
approval impossible, clearance should be obtained by telephone.

(Civil Division)
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EXECUTIVE OFFICE FOR U. S. ATTORNEYS
Philip H. Modlin, Director

Deputy Assistant Attorney General Richard Burke upon his departure to
join the faculty of the University of South Dakota College of Law sends to
all United States Attorneys the following message:

As I "ride off into the sunset" I want to say that
my association with all of you, first as a United States
Attorney and then here, has been one of the truly great
experiences of my life. I shall always value the friend-
ship and fellowship we shared in both the good times
and the sad times. And, I am proud to have served with
you, Phil and his gang. It's been fun. May your trails
be clear and your wagons full--hasta la vista.

Dick Burke

Dick and Bonnie will be at home at 846 Eastgate Drive, Verm11110n
South Dakota, 57069, on July 16, 1973.
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ANTITRUST DIVISION

Assistant Attorney General Thomas E. Kauper

COURT OF APPEALS

SHERMAN ACT

APPELLATE COURT DISMISSED I.B.M. APPEAL FROM, AND PETITION
FOR EXTRAORDINARY WRIT IN MATTER OF PRETRIAL DISCOVERY.

International Business Machines Corp. v. United States
(C.A.”Z2 Nos. 72-2106-7; May 8, 1973 DJ 60-235-38)

On May 8, 1973, the Court of Appeals for the Second Circuit,
sitting en banc and reversing an earlier decision by a divided
panel, dismissed IBM's appeal from, and petition for extraordinary
writ addressed to, a pretrial d1scovery order directing the
production of certain documents which IBM had claimed were
privileged. The Court of Appeals held that (1) because of the
Expediting Act, 15 U.S.C. 29, Courts of Appeals have no juris-
diction over appeals or petitions for extraordinary writs seeking
to review interlocutory orders arising in government civil anti-
trust actions; and the (2) even if the Expediting Act were not
applicable, pre-trial discovery orders of the type in question
are not generally reviewable either by-appeal or mandamus.

In April 1972, the Department moved for an other in the U.S.
District Court for the Southern District of New York (Edelstein,
C.J.) requiring IBM to produce immediately some 1,200 documents
which IBM claimed were subject to the attorney-client or attorney
work-product privilege. The Department contended that all
privilege had been waived by IBM's prior disclosure of this
material to Control Data Corporation (CDC) during the course of
discovery in several consolidated private treble-damage actions
in the U.S. District Court for the District of Minnesota (Neville,
J.). In response, IBM argued that (1) the production of privileged
material to CDC was '"inadvertent'" and unavoidable because of the
massive volume of documents produced and therefore did not
constiute waiver; (2) the production of documents to CDC was
carried out pursuant to a protective order against such waiver
by Judge Neville of the Minnesota Court; and (3) the government
was estopped by an agreement between counsel to assert waiver.
Judge Edelstein rejected these arguments and ordered immediate
production.

On concurrent appeal and petition for mandamus, a divided
panel of the Second Circuit vacated the district court's order.
The majority (Judge Moore, joined by Judge Timbers) held that
there was jurisdiction both on appeal and by extraordinary writ.
The production order, while interlocutory, was sufficiently final
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for purposes of appeal under the rule of Cohen v. Beneficial
Industrial Loan Corp., 337 U.S. 541. 1In spite of the Expediting
Act, the majority of the panel found Court of Appeals jurisdiction
by relying on Shenandoah Valley Broadcasting v. ASCAP, 375 U.S.
39. The appropriateness of review by mandamus was based upon
Harper & Row v. Decker, 423 F. 2d 487 (C.A. 7), affirmed by an
equally divided court, 400 U.S. 348. On the merits, the majority
held that no waiver occurred because of the protective order

of the Minnesota Court and the agreement between counsel.
Dissenting, Judge Mulligan argued that the Court of Appeals had
no jurisdiction to review the order in question, and in any case
Judge Edelstein's pretrial order was not incorrect.

On rehearing en banc, by a 4 to 2 vote, the panel's decision
was reversed. Judge Mulligan, now writing the majority opinion,
was joined by Judges Hayes, Feinberg, and Oakes, while Moore and
Timbers adhered to their earlier position in a dissent. Based
primarily on the Supreme Court's recent opinion in Tidewater
0il v. U.S. 409 U.S. 151, the full court held that Courts of
Appeals have no appellate or mandamus jurisdiction over orders,
especially non-final orders, in government civil antitrust
actions because of the Expediting Act. The panel's interpretation
of Shenandoah was rejected. The full court further indicated
that, in general, pre-trial discovery orders are not final for
appeal under Cohen and that the factual circumstances in the
present case were not such that mandamus would be appropriate.
The court also indicated that it was not persuaded that all of
the documents as to which IBM claimed privilege were covered by
the Minnesota Court's ruling, or that the government had breached
any agreement with IBM. Thus, the full court dismissed both
IBM's appeal and petition for mandamus and allowed Judge
Edelstein's order to stand. IBM presently has pending an
interlocutory direct appeal to the Supreme Court of the same
order.

Staff: Howard E. Shapiro, James I. Serota, James B.
Wyss (Antitrust Division)
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CIVIL DIVISION

Assistant Attorney General Harlington Wood, Jr.

COURTS OF APPEAL

ADMIRALITY

FIFTH CIRCUIT REVERSES DEMURRAGE AWARD AGAINST UNITED
STATES.

Ove Skou v. United States of America, C.A. 5, No. 72-3216,
May 17, 1973. D.J. 60-17M-105.

When a government vessel struck and damaged plaintiff's
ship, requiring it to undergo ten days of repair, the shipowner
sued the United States for demurrage -- i.e., the loss of net
profits from the use of the ship. The district court awarded
the shipowner damages equal to the amount a charterer would
have paid in rental for the days the ship was laid up for repairs.
The court so ruled notwithstanding the absence of any proof that
the shipcwrer could have chartered the vessel for the period.
involved had it not been for the detention. The Fifth Circuit
reversed, holding that demurrage will be allowed only when the
shipowner had proved that profits either "have actually been or
may reasonably supposed to have been lost.'" The Conqueror, 166
U.S. 125.

Staff: Eric B. Chaikin, Civil Division

FALSE CLAIMS ACT

NINTH CIRCUIT AFFIRMS APPLICABILITY OF FALSE CLAIMS ACT
TO AID-FINANCED TRANSACTIONS.

United States v. Chew, et al., C.A. 9, No. 26,730, April 10,
1973. D.J. 46-11-601.

Suit was brought under the False Claims Act, 31 U.S.C.
Section 231 for double damages and forfeitures, and on alternative
common law grounds, against an American vendor and its officers
for having inflated prices and 'kicked back" the overcharges to
the foreign purchaser in AID-financed export sales.

The case was tried in the Northern District of California
without a jury. The Court concluded that the supplier's total
overcharges for the commodities were in the amount of $120,000
and that its certifications as to the regularity of its prices
and that it had not remitted any kickbacks to the purchaser in
Laos were false and fraudulent. The Court awarded judgment in
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favor of the Government for double damages and forfeitures in
the total amount of $248,000.

On appeal the Ninth Circuit affirmed. The Court of Appeals
rejected appellants' argument that the transactions in question
did not involve "claims" upon the United States within the
meaning of the False Claims Act, citing United States v. Neifert-
White Co., 390 U.S. 228 (1968). 1In Neifert-White the Supreme
Court held that the False Claims Act Teaches "all fraudulent
attempts to cause the Government to pay out sums of money."

The Court of Appeals also held that there was no merit to the
appellants' argument that the United States had not been damaged
because local currency payments in an equivalent amount had

been remitted by the importer to the Laotian Government.

Staff: Bernard W. Friedman, Civil Division

SUPREME COURT

FEDERAL AVIATION ACT

FEDERAL AVIATION LAWS PRE-EMPT LOCAL CURFEWS ON AIRCRAFT
TAKE-OFFS.

City of Burbank v. Lockheed Air Terminal, No. 71-1637,
decided May 14, 1973. (Sup. Ct.) D.J. 88-12C-13.

The City of Burbank adopted an ordinance which made it
unlawful for a jet aircraft to take off from the Hollywood-
Burbank Airport between 11 p.m. and 7 a.m. The district court
found the ordinance to be in violation of both the Supremacy
Clause and the Commerce Clause of the Constitution; the court
of Appeals affirmed on the ground that the ordinance violated
the Supremancy Clause. The Supreme Court in a 5 to 4 affirmance
ruled that under the Federal Aviation Act of 1958, 49 U.S.C.
Section 1301 et seq., as amended by the Noise Control Act of
1972, and the regulations under it, the United States had vre-
empted the field of "air-space management', leaving no room for
local regulation. In a brief filed as amicus in support of the
validity of the ordinance, the government had taken the position
that state and local government could impose curfews on jet
gircrafts take-offs from airports located within their juris-

ictions.

Staff: Stephen F. Eilperin,.Civil Division
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WOMEN'S RIGHTS

COURT HOLDS UNCONSTITUTIONAL STATUTES PROVIDING DIFFERENT
DEPENDENCY BENEFIT STANDARDS FOR MALE AND FEMALE ARMED SERVICE
PERSONNEL.

Frontiero v. Richardson, No. 71-1694, decided May 14, 1973.
(Sup. Ct.) D.J. 145-15-255.

Sharron Frontiero, a lieutenant in the U.S. Air Force,
sought increased quarters allowances and housing and medical
benefits for her student husband, Joseph, on the grounds that
he was her '"dependent'. Although such benefits would auto-
matically have been granted with respect to the wife of a male
member of the uniformed services, her application was denied
because she failed to demonstrate that her husband, who draws
veterans benefits, was dependent upon her for more than one
half of his support. The two applicable statutes 37 U.S.C.
401, and 10 U.S.C. 1072(2), define the term 'dependent' for
male and female members differently so as to compel this
result.

A three judge district court in Alabama sustained the
constitutionality of the statutes in a 2 to 1 decision. The
Supreme Court reversed, with eight memebers of the Court
agreeing the statutes were unconstitutionally discriminating.
A plurality of four Justice were of the opinion that classi-
fications based upon sex are inherently suspect, and must be
subjected to a strict standard of review. They found the
statutes in question invalid because they provide "dissimilar
treatment for men and women who are . . . similarly situated",
Reed v. Reed, 404 U.S. 71, 77 (1971). Four other Justices
concurred in the result. Three of these concurring Justices
(Burger, C.J., Powell and Blackman, J.J.) thought it
"unnecessary for the Court in this case to characterize sex as
a suspect classification, with all the far-reaching implication's
of such a holding". They pointed out that the Equal Rights
Amendment, if adopted, will resolve this precise question and
urged judicial restraint in deciding "issues of broad social
and political importance at the very time they are under
consideration within the prescribed constitutional process'.
Justice Stewart concurred on the ground the 'statutes before
us work an invidious discrimination in violation of the
Constitution.'" Justice Rehnquist, dissenting, would have
upheld the decision of the district court.

Staff: Robert S. Greenspan, Civil Division



510

CIVIL RIGHTS DIVISION
Assistant Attorney General J. Stanley Pottinger

SUPREME_COURT
EQUAL EDUCATIONAL OPPORTUNITY

SUPREME COURT AFFIRMS FOURTH CIRCUIT DECISION PROHIBITING
CONSOLIDATION OF RICHMOND CITY SCHOOL DISTRICT WITH NEIGHBORING
COUNTY DISTRICTS.

Bradley, et al. v. School Board of the City of Richmond, et
al. (5. Ct.; Nos. 72-549, 72-550; decided May 21, 1973; D.J.

169-79-2)

On May 21, 1973, the United States Supreme Court, by a
4-4 per curiam decision without opinion, affirmed the ruling
of the Court of Appeals for the Fourth Circuit in this important
school desegregation case. The Fourth Circuit had reversed a
district court decision, ruling that the lower court had exceeded
its authority in ordering the consolidation of the Richmond school

system with those of neighboring Chesterfield and Henrico Counties.

The Fourth Circuit held that there was insufficient proof of
interdistrict discrimination to justify such a sweeping remedy.

The Justice Department filed an amicus curiae brief in the
Supreme Court urging affirmance. Mr. Justice Powell took no
part in the case.

Staff: Brian K. Landsberg (Chief, Education Section,
Civil Rights Division)
Walter W. Barnett (Director, Office of Plan-
ning, Legislation and Appeals)
John C. Hoyle (Civil Rights Division)

EQUAL EMPLOYMENT OPPORTUNITY

SUPREME COURT SETS OUT STANDARDS FOR PROOF IN SINGLE-
PLAINTIFF EMPLOYMENT DISCRIMINATION CASES.

Green v. McDonnell Douglas Corp. (S. Ct.; No. 72-490;
decided May 14, 1973; D.J. 170-42-30)

On May 14, 1973, the United States Supreme Court (per Justice
Powell) issued its unanimous opinion affirming the decision by
the Court of Appeals for the Eighth Circuit in Green v. Mchonnell
Douglas Corporation. The Department of Justice participated as
amicus curiae in this case which was brought by a private black
plaintiff alleging employment discrimination in violation of
Title VII of the Civil Rights Act of 1964.
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The Eighth Circuit held that the district court had erred in
not permitting Green to allege and conduct discovery on his
contention that McDonnell had violated Section 703(a) (1) of the
Act (refusal to hire on account of race or color), even though the
Equal Employment Opportunity Commission had restricted its
investigation and cause finding to Green's Section 704(a) charge
against the company. (Section 704(a) makes it unlawful for an
employer to discriminate against an employee or applicant because
he has participated in certain protected activities, e.g. '
complained of discrimination or assisted investigators.)

The Supreme Court held that Green had made out a orima facie
case of discrimination by showing that: (1) he belonged to a
racial minority; (2) he applied and was qualified for a job for
which the company was seeking applicants; (3) he was rejected;
and (4) the job remained open and the company continued to seek
other applicants.

The Court also held that McDonnell had met Green's prima facie

case by proof tht it refused to hire Green because of his
participation in an illegal '"stall in'" near the company's property.
- Therefore, Green must not be given a fair opportunity to show that
R _ McDonnell's stated reason for refusing to hire him was pretextual

. and racially discriminatory.

Staff: Denis Gordon (Deputy Chief, Employment Section,
Civil Rights Division)
William Fenton (Civil Rights Division)

DISTRICT COURT

CRIMINAL CONSPIRACY TO DEPRIVE PERSONS OF
THEIR CIVIL RIGHTS

FIVE KLANSMEN CONVICTED FOR SCHOOL BUS BOMBINGS IN PONTIAC,
MICHIGAN.

United States v. Robert Miles, et al. (No. 46346; E.D. Mich.;
May 21, 1973 D.J. 95-37-191)

On May 21, 1973, U.S. District Judge Lawrence Gubow found the
five defendants in the above case guilty of both counts of an
indictment against them for conspiring to bomb school buses in
the City of Pontiac, Michigan. The defendants had elected to have
a non-jury trial Wthh ended on May 1, 1973, after three weeks
of testimony.
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On August 30, 1971, ten school buses were destroyed and three
others were damaged as a result of dynamite explosions at the
Pontiac shcool bus parking lot.

Count one of the indictment charged that the defendants
(members of the Klu Klux Klan) violated 18 U.S.C. 241 by conspiring
to injure, oppress, threaten and intimidate black students of the
Pontiac School District in the free exercise and enjoyment of
their right to attend school without regard to race or color.

Count two charged violation of 18 U.S.C. 371 and 1509 in that the
defendants conspired to interfere with the implementation of a
school desegregation court order.

The defendants, Robert Miles, Wallace Fruit, Alex Distel, Jr.,
Raymond Quick and Dennis Ramsey, will be sentenced at a later date.
Each is 1liable for a maximum punishment of ten years and/or a
$10,000 fine.

Staff: Robert A. Murphy (Chief, Criminal Section,
Civil Rights Division)
Assistant United States Attorney William
C. Ibershof
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CRIMINAL DIVISION
Assistant Attorney General Henry E. Petersen

COURTS .  OF APPEAL

CONTROLLED SUBSTANCES ACT

MARTHUANA'S REGULATION UNDER THE CONTROLLED SUBSTANCES ACT
AND INCLUSION IN SCHEDULE I OF THE ACT HELD CONSTITUTIONAL.

United States v. John C. Kiffer, et al. (C.A. 2, No. 576,
April 18, 1973; D.J. 12-52-530).

John C. Kiffer, James P. Kehoe and Robert V. Harmash were
arrested in possession of approximately two tons of marihuana.
Thereafter, they were indicted in Brooklyn, New York, for
possessing marihuana with intent to distribute (21 U.S.C. 841)
and conspiracy (21 U.S.C. 846). Kiffer and Harmash were convicted
on both counts, Kehoe on the possession count alone. Harmash was
sentenced to three and one half years in prison, Kiffer to three
years, and Kehoe to two and one half years. Each defendant was
also given a three year special parole term and fined $2,500.

" ‘ ‘ On appeal, the defendants claimed that Congress had acted

. unconstitutionally in subjecting marihuana to regulation under

the Controlled Substances Act. Alternatively, the defendants
maintained that marihuana's placement in Schedule I of the
Controlled Substances Act was irrational and arbitrary. The

Second Circuit Court of Appeals rejected both of these contentions.

Regarding marihuana's regulation as a controlled substance,
the Court, after considering evidence which included the testimony
of psychiatrists and physicians, scientific reports, and reports
issued by the National Commission on Marihuana and Drug Abuse,
concluded that Congress had not acted irrationally in making the
commercial distribution of marihuana subject to criminal sanctions.
Concerning the defendants' argument that marihuana's classification
in Schedulel with such dangerous narcotics as heroin was arbitrary
and unreasonable, the Court noted that the penalties for marihuana
trafficking are far less severe than those for dealing in Schedule
I narcotics. 1In view of this, and in light of the continuing
dispute as to the harmful effects of marihuana, the Court concluded
that marihuana's classification as a Schedule I controlled
substance was not '"so arbitrary or unreasonable as to render it
unconstitutional."

Staff: United States Attorney Robert A. Morse

Assistant United States Attorney Robert Clarey
'1’ (E.D. New York)



514 .

THE DOUBLE JEOPARDY CLAUSE AND SUCCESSIVE MISTRIALS

DISMISSAL OF INDICTMENT ON DOUBLE JEOPARDY GROUNDS WHERE
TWO PREVIOUS TRIALS HAVE RESULTED IN DEADLOCKED JURIES.

United States v. Luis Castellanos, (C.A. 2, No. 72-2337,
May 4, 1973; D.J. 12-52-511).

The underlying indictment alleges a ronspiracy to sell cocaine.
The main government witness at both trials was Horace D. Balmer,
a New York City undercover detective, who testified about appelee's
involvement in the alleged conspiracy. At each trial, the defense
was presented wholly through the testimony of the defendant
himself, who denied any narcotics dealings, and a number of
character wit esses. The first jury was dis tharged after it
deadlocked 11 to 1 for conviction; the second after it split 7 to
5 for acquittal.

After the second mistrial, app llee moved for a judgment of
acquittal pursuant to Rule 29(c), Fed. R. Crim. P, and "for such
other and futher relief as to this Court may seem just and proper.
The court, in a written memorandum, denied the motion for acquittal,
noting that there "was unmistakably in issue for the jury to

: resolve." However, concluding that it had the power to grant a

' motion to dismiss where there had been two previous jury disagree-

< ments and the record indicated no special circumstances contrib-
uting thereto in either trial, the court ordered the indictment
dismissed on grounds of double jeopardy. It is that order from
which the government appealed. "The Circuit Court reversed the
dismissial of the indictment and permitted a third trial of the
case.

Citing United States v. Perez, 9 Wheat. (22 U.S.) 579, (1824)
and Illinois v. Somerville, -- U.S.-- 41 U.S.L.W. 4319 (February 27,
1973), the Second Circuit clearly indicated tkat absent error or an
abuse of discretion by the trial court in terminating a trial
short of a verdict, the Double Jeopardy Clause will not bar retrial
of a defendant, regardless of the number of retrials necessary to
secure a verdict. If, however, any one of the series of mistrials
is not properly declared or in the words of Perez, supra, required
by a ". . . manifest necessity . . ." then the protection of the
Double Jeopardy Clause attaches and retrial is barred.
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In the instant case, the trial court noted and the defense
and prosecution agreed that the jury deadlocks involved here were
genuine,

Staff: United States Attorney Robert A. Morse

Assistant United States Attorneys L. Kevin
Sheridan, and Paul B. Bergman (E.D. New York)

EXTRADITION

PERSON BROUGHT INTO UNITED STATES AFTER COMMITTING CRIME ON
HIGH SEAS IN FUGITIVE UNDER PROVISIONS OF EXTRADITION TREATY ;
DATE OF COMMITMENT UNDER 18 U.S.C. 3188 IS DATE ON WHICH FUGITIVE
IS ARRESTED FOR SOLE PURPOSE OF EXTRADITION.

In the matter of the extradition of Chan Kam-Shu, a fugitive
from the justice c¢f the Republic of Liberia, United States of

. America v. Chan Kam-Shu, (C.A. 5, No. 72-2476,, April 6, 1973,

D.J. 95-100-615)

The petitioner was brought into this country on January 30,
1972, after he allegedly murdered a fellow Hong Kong Chinese
crewman aboard a vessel of Liberian registry in international
waters off the East Coast of Florida. = Investigation by the F.B.I.
in Florida and by the United States Attorney in the Canal Zone,
when the vessel passed through, developed evidence of petitioner's
guilt. Following his detention by the F.B.I., Chan Kam-Shu was
paroled into the United States in the custody of the Immigration
and Naturalization Service. He has remained in custody since the
date of his entry into the United States.

After Liberia was formally notified of the incident bv the
Department of State and furnished with certified conies of the
investigative reports, it charged the petitioner with murder and
requested his extradition on March 27. However, when the United
States Attorney for the Middle District of Florida sought an
arrest warrant pursuant to the United States - Liberian Extradition
Treaty, 54 Stat. 1733, and 18 U.S.C. 3184 on March 31, it was
denied by the district court because that court determined that
murder was not an enumerated extraditable offense if it occurred
on the high seas. After receiving an -affidavit from the Department
of State on interpretation of the Liberian treaty, the lower
court reversed its decision and issued a warrant on May 8. The
same day the petitioner was provisionally arrested for extradition
and came under the custodial care of the United States Marshal.

The formal extradition documents were received by the Depart-
ment of State on May 22, and forwarded by the Department of Justice
to the United States Attorney on June 16. Meanwhile, on June 2,
Chan Kam-Shu sought and on June 16, obtained a write of habeas
corpus on the ground that his provisional arrest for extradition
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was not perfected - i.e. the formal extradition documents had not
been presented within two months of his arrest. The lower court
ruled that the 'date of commitment" for Treaty purposes occurred
on March 31, not May 8. The Government, in representation of
Liberia, appealed.

In reversing, the Court of Appeals first determined that the
petitioner was lawfully brought into and detained in this country
under our immigration laws. Next, it found that he was a fugitive
from justice under the terms of the treaty since he was found with-
in the territory of the United States. The Court, citing its
previous opinions in Jimenez v, Aristeguieta, 311 F. 2d 547, 564
(C.A. 5, 1964) and VoIskin v. Ridenour, 229 F. 24 134, 137-138
(C.A. 5, 1924), stated that the provisional arrest period commences
to run from the date an arrest for extradition occurs. Thus, "+
~etermined that the writ was improperly irsued. The Court found it
unnecessary to decided whether a provisional arrest is verfected
when the documents are presented to the State Departa: at, as the
Government contended, (r when they are filed with the :lerk of

the court. ‘
Staff: United States Attorney John L. Briggs

John L. Murphy and Murray R. Stein
(Criminal Division) (M.D. Fla.)

IMMIGRATION - WAIVER NF DEPORTATION
_Under 8 U.S.C. 1241 (f)

BENEFITS OF SECTION 241(f), IMMIGRATION AND NATIONALITY ACT,
8 U.S.C. 1251(f), NOT AVAILABLE TO ALIEN NORDERED DEPORTED ON
GROUNDS NOT RELATED TO FRAUD ON MISREPRESENTATION IN GAINING
ENTRY INTO THE UNITED STATES. :

Lourdes Cabuco - Flores v. Immigration and Naturalization
Service, (C.AT 9, No. 72-1333, April 13, 1973, D.J. 39-12-836)

Genevieve L. Mangabat v. Immi ration and Naturalization Service,
(C.A. 9, No. 72-1818, April 13, 19%3; D.J. 39-12c-31%)

The petitioners in Cabuco-Flores v. Immigration and Natural-
1zation Service and Mangabat v. Immigration and Naturalization
Service, each entered the United States as a nonimmigrant visitor
Or a stipulated period. After entry, each gave birth to a child,
a United States citizen by birth. Each was ordered deported under
Section 241(a)(2) of the Immigration and Nationality Act, 8 U.S.C. .
1251(a)(2) on the ground that she had remained longer than permitted

y her visa. Each defended on the ground that she was saved from
deportation by 8 U.S.C. 1251(f).




_. 517

Section 1251(f) grants a statutory waiver of deportation to
an alien who obtained entry into this country by fraud misrepre-
sentation, but was otherwise admissible at the time of entry, if
the alien has a spouse, parent, or child who is a United States
citizen or a lawful permanent resident alien. The Supreme Court
ruled in Immigration and Naturalization Service v. Errico, 385
U.S. 214 (1966), that the section "waives any depcrtation charge
that results directly from the misrepresentation regardless of the
section of the statute under which the charge was brought."

In Cabuco-Flores and Mangabat the Ninth Circuit refused to
adopt the Government's argument that Section 1251(f) waives
deportation for aliens who meet the criteria set forth therein
only if the aliens have been documented as immigrants and applied
for admission on the basis of such documentation. However, in
upholding the deportability of the alien, the Court ruled that
Section 1251(f) applies only to that fraud or misrepresentation
which the Government must prove to establish the ground relied
upon for deportation, and that it does not make the alien's fraud
an affirmative defense. In these cases, the petitioners were
; ordered deported because the period of their authorized stays
'f?j.\‘ had expired, and proof that petitioners' visas were procured by

fraud was irrelevant to the charge.

The Court noted that its decision in these cases cannot be
reconciled with its decision in Vitales v. Immigration and
Naturalization Service, 443 F. 2d 343 (9th Cir. 1071). Section
1251(f) was held to bar Vitales' deportation on the ground that
she had overstayed the period permitted by a nonimmigrant visitor's
visa obtained by fraudulently concealing an intention to remain

in this country permanently. The Court held that its decision
in Vitales is no longer binding precedent.

Staff: United States Attorney Harry D. Steward,
Assistant United States Attorney
Robert Filsinger (Southern District of
California)
Joseph Sureck, Regional Counsel, Immigration
and Naturalization Service, (Cabuco-Flores)

United States Attorney William D. Keller,
Assistant United States Attorneys Frederick M.
Brosio, Jr. and Carolyn M. Reynolds
(Central District of California) (Mangabat)
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NARCOTICS AND DANGEROUS DRUGS

POSSESSION ~ WITH INTENT TO DISTRIBUTE MAY BE INFERRED FROM
POSSESSION OF 200 GRAMS OF COCAINE.

United States v. William Echols, aka Steven Page (C.A. 8
No. 72-1577, April 20, 1973; D.J. 12-017-42).

’

Airline's search of defendant's luggage disclosed a revolver.
After he was arrested, 200 grams of cocaine were found by a
marshal in a bathrobe of the defendant. An agent of the Bureau
of Narcotics and Dangerous Drugs testified the cocaine had a
value of $200,000 because of its purity.

On the question of whether the amount will support the
inference of possession with intent to distribute rather than
mere possession for personal use, the Court cited United States
v. Mather, (5th Cir., 1972), 465 F. 2d 1035, where 198 grams of
cocaine worth $2,500 justified the inference. In the instant
case, the Court merely noted the defendant possessed 200 grams ‘

worth $200,000 and upheld the conviction.

Staff: United States Attorney Daniel Bartlett, Jr.
(E.D. Missouri)

FOREIGN AGENTS REGISTRATION ACT

OF 1938, AS AMENDED

The Registration Unit of the Criminal Division administers
the Foreign Agents Registration Act of 1938, as amended, (22 11.S.C.
611) which requires registration with the Attorney General by
certain persons who engage within the United States in defined
categories of activity on behalf of foreign principals.

MAY 1973

During the last half of this month the following new registrations
were filed with the Attorney General pursuant to the provisions
of the Act:

Potomac International Corporation of Washington, D.C.
registered as agent of the Overseas Companies of Portugal,
Lisbon. Registrant will keep the principal informed of all
developments in the United States which directly affect the
interests of OCP and will anaylze such developments within the
context of the economic, political and cultural processes of the
United States. Registrant will also inform responsible persons
in the public and private sections of the interests of the foreign
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principal. Registrant's annual retainer fee is $60,000 payable
quarterly in advance plus expenses.

Whitman § Ransom of Washington, D.C. registered as agent of
the Rhodesian Information Service. Registrant will advise and
assist employees of the RIS in connection with appearances before
the Subcommittee on Africa of the House Committee on Foreign
Affairs. Such appearances are scheduled for May 15 and 17, 1973
and for these service registrant's retainer fee is to be $2,500
plus expenses. John Monagan filed a short-form registration as
senior resident partner working directly on the Rhodesian account
and reporting a fee of $2,500.

Short-form registration statements filed in support of
registration statements already of file:

On behalf of Quebec Government House of New York City: J.
Robert Deslauriers as Executive Assistant engaged in informational
and cultural activities and reporting a salary of $35,000 per year.

On behalf of Martin S. Weiss d/b/a D.C. Occupational and
Training Center whose foreign principal is European Free Trade
Assosciation: Shirley Wade as Supervisor engaged in the
dissemination of the EFTA Bulletin and reporting a salary of
$8,700 per year. ~ ,

On behalf of China Books § Periodicals of New York whose
foreign principals are F. S. Leong, Guozi Shudian, Peking, China
and Nguyen Si Truc, Xunhasaba, Hanoi: Casey Foung.as salesman
assistaing in the importation and distribution of books,
periodicals, records, posters and pictures obtained from the
foreign principals and reporting a salary of $110 per week.

On behalf of Covington § Burling of Washington, D.C. whose
foreign principal is the Republic of Guinea: Philip R.
Stansbury as attorney and reports a percentage of the partnership
profits.

On behalf of the Committee of East Asia Travel Association
Representatives, New York whose foreign principal is EATA, Tokyo:
the following persons filed short-form registrations as officers
rendering services on a part time basis, reporting no compen-
sation and representing individual national interests: Terence
Ti-Jen Fu, Hong Kong; Voltaire F. T. Andres, Philippines;

Carlos Lameiro, Portugal; Wei-Da Hu, Republic of China, Formosa;
and Seree Wangpaichitr, Thailand.
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace H. Johnson

SUPREME COURT

ENVIRONMENT

REFUSE ACT ENFORCEABLE DESPITE ABSENCE OF PERMIT PROGRAM;
DEFENDANT ENTITLED TO SHOW IT WAS MISLED BY THE CORPS.

United States v. Pennsylvania Industrial Chemical Corp.,
No. 76-624 (U.S."S.Ct., May 14, 1973; D.J. 62-64-17)

In a criminal prosecution under 33 U.S.C. sec. 407 (the
"Refuse Act") involving alleged illegal discharges of refuse
matter into a navigable waterway in August 1970, the Supreme
Court held that the statutory prohibition against such unpermitted
discharges applied even though no formalized permit procedures
were in effect when such discharges were made. However, the
Court additionally held that, although the Refuse Act bars all ‘
discharges of pollutants rather than just those that constitute
obstructions to navigation, a criminal defendant in a Refuse Act
Case has the opportunity to prove that it was affirmatively misled
by the United States Army Corps of Engineers into believing that
a permit was unnecessary to legalize the discharges in question.

The Court reversed in part and affirmed in part a decision
of the United States Court of Appeals for the Third Circuit which
had held that the defendant could defend on two grounds: (1) that
there was no formal permit program in effect at the time of the
alleged violations and (2) that the defendant was misled by the
Corps of Engineers into not seeking a discharge permit. Six
Justices voted to reverse part (1) of the Court of Appeals'’
decision while seven voted to affimm part (2).

As a result of the Court's ruling, the case had not been
remanded back to the District Court for the Western Nistrict
of Pennsylvania for a hearing on the "affirmatively misled" issue.

Staff: W. B. Reynolds (Solicitor General's _
Office); James R. Moore and R. N. Zagone
(Land and Natural Resources Division)

COURTS OF APPEAL

CONDEMNATION .
APPEALS; COMMISSION FINDINGS; REVIEWABLE FINDINGS OF
CONDEMNATION COMMISSIONERS UNDER MER?Z RULE; CONCLUSORY FINDINGS
REQUIRE REVERSAL AND REMAND TO DISTRICT COURT FOR CLARIFICATION;
COURT OF APPEALS PRECLUDED FROM DECIDING WHETHER UNCLARIFIED
FINDINGS ARE "CLEARLY ERRONEOUS."
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United States v. 20.53 Acres in Osborne Countrv, Kansas
(City of Downs), (C.A. 10, No. 72-1571, May 15, 1973, D.J. 33-
17-190-415)

The United States took by condemnation certain property
interests near a municipally-owned sewages treatment plant
owned by the City of Downs. The treatment plant itself was
not included in the declarat..:1 of taking but the access road
and outfall line serving the treatnent plant were. The Government
subsequently restored a new relocated road and new relocated
effluent line for the treatment plant, as was provided for in
the declaration of taking.

The issue of just compensation was tried before three
commissioners appointed by the district court pursuant to
Rule 71A(h), F.R.Civ.P. The commission "found" that, by
reason of the condemnation, the sewage treatment plant was
"in effect destroyed." The commission then proceeded to
award $220,000 as just compensation to the City of Downs
based upon the replacement cost of a substitute treatment
: plant. The district court entered judgment on the commission's
f:___‘ -award and overruled the Government's objections to it.

The Government appealed, and the Court of Appeals reversed.
The Court of Appeals did not consider the Government's main
contention that the commission, because of allegedly erroneous
instructions from the district court, impermissibly expanded
the coverage of the declaration of taking to encompass the
treatment plant. The Court held that intelligent review of
such errors was precluded by the "foremost error" by the
commission which superseded and eclipsed all others. This
error inhered in the commission's conclusory findings which
failed to show (Slip Op. 6-7):

the pathway they took through the maze of
conflicting evidence which at the very least
consists of demonstrating the reasoning they
used in deciding on the award, the standard
of valuation they tried to follow, the line
of testimony they adopted, and the measure
of severance damages (if any) they used.

The findings fell below the standards of reviewable completeness
required by United States v. Merz, 376 U.S. 192 (1964). Because
of this the court could not evVen ascertain whether the commission's
findings were unacceptable under the ""clearly erroneous'" standard.
Rules 71A(h) and 53(e)(2), F.R.Civ.P.
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The case was remanded to enable the district court '"to make
its decision afresh," using its "informed discretion" to resubmit
valuation issues to the commission, to resolve disputes on the
existing records, or to supplement such records by taking further
evidence.

Staff: Assistant United States At torney
Roger K. Weatherby (D. Kansas);
Dirk D. Snel (Land and Natural
Resources Division)

ENVIRONMENT

CLEAN AIR ACT; ADMINISTRATIVE PROCEDURE ACT; NATIONAL
ENVIRONMENTAL POLICY ACT; ADMINISTRATOR'S APPROVAL OF STATE
AIR POLLUTION CONTROL PI.AN NOT SUBJECT TO NEPA; APPROVAL OF
STATE PLAN NOT SUBJECT TQ APA PROVISIONS; ADEQUATE STATE
HEARINGS AND REVIEW THEREOF BY THE ADMINISTRATOR ARE
PREREQUISITES TO PROPER STATE PLAN APPROVAL; ADMINISTRATOR
MUST CONSIDER TECHNOLOGICAL AND ECONOMIC FACTORS IN APPROVING
STATE PLAN; SCOPE OF JUDICIAL REVIEW.

Appalachian Power Company, et al. v. Environmental Protection

Agency, (C.A. 4, Nos. 72-17/33, 72-1734, 72-1776, April 11, 1973;
D.J.90-5-2-3-22, 90-5-2-3-54, 90-5-2-3-56)

Several power companies and a steel company filed petitions
with the Court of Appeals for the Fourth Circuit challenging under
Section 307 of the Clean Air Act the Administrator of the
Environmental Protection Agency's approval of the Maryland,

Virginia and West Virginia state air pollution control implementation

plans. The Clean Air Act provides that States must make a timely

submittal of plans to the Administrator to define with particularity

the means for attaining and maintaining national ambient air
quality standards in each jurisdiction. Such plans are to be
adopted by the States only after reasonable notice and a hearing.
The Act further provides that the Administrator had four months
to approve or disapprove submitted plans.

After filing their petitions, petitioners moved that the
matter be remanded to the Administrator on the following grounds:
(1) that the Administrator had failed to comnlv with the
Administrative Procedure Act and due process because he failed
to hold hearings of any kind or provide the opportunity to comment
upon the submitted plans prior to his approval; and (2) that the
Administrator had failed to comply with the National Environ-
mental Policy Act because he did not nrepare an environmental
impact statement prior to his approval.
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The court denied the motions to remand without prejudice to
the right to renew the motions at a later time. In doing so, the
court ruled, as follows: (1) that the APA did not require the
Administrator to hold a hearing prior to acting upon the submitted
plans; (2) that the hearings held by the States prior to submittal
of the plans to the Administrator, assuming such hearings were of !
the apprcpriate type, gave the petitioners an adequate opportunitv
to Ye heard; (3) that the Administrator, however, in order to rely
upoa the existence of the state hearings as a substitute for a
hearing before the Administrator, must have reviewed the state
hearings priocr to acting upon the submitted plans; (4) that the
scope of judicial review of these plan approvals extends (a) to
whether the agency failed to consider all relevant factors in
reaching its decisions and (b) to whether the agency decisions
represent a clear error of judgment; (5) that the Administrator
must consider technological and economic factors in determining
whether the proposed plans are practical and reasonably likely
to attain and maintain the national standards in a timely manner;

(6) that the court cannot adequately review the plan approvals
without the full ‘administrative record before it, i.e., the state
hearing transcripts; and (7) that the NEPA impact statement
requirere 1ts do not apply to an action of the Administrator taken
to improve the quality of the human environment.

Staff: James R. Moore and Neil Proto
(Land and Natural Resources Division)
ENVIRONMENT

NATIONAL ENVIRONMENTAL POLICY ACT; MAJOR FEDERAL
ACTION.

Ferguson, et al.v. LEAA (C.A. 4, No. 72-2192, January 30,
1973; D.J. 90-1-4-642)

In this action, four residents of Charlotte, North Carolina,
sought to require the LEAA to file an EIS in relation to LEAA's
grant of $105,000 to fund the operation o< a three-member vice
squad and undercover agents in purchasing narcotics in plainti- Is'
neighborhood. The Fourth Circuit. in aff .rming the district
court's decision, held that the grart was neither a '"major
federal action, nor was it alleged to have a significant impact
upon the quality of the 'human environment.'"

Staff: Former Assistant United States
Attorney, Hugh J. Beard, Jr.
(W.D. N.C.)
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: TAX DIVISION
Assistant Attorney General Scott P. Crampton

SUPREME COURT

CRIMINAL TAX MATTERS

¥ "CARELESS DISREGARD" LANGUAGE IN TAX MISDEMEANOR CASES TO
BE OMITTED FROM JURY INSTRUCTIONS.

United States v. Bishop (Sup. Ct. 71-169A; D.J. 5-11E-113)

In United States v. Bishop, decided May 29, 1973, the Supreme
Court reversed the Ninth Circuit and held that the taxpayer was not
entitled to a lesser included offense instruction allowing the jury
to convict him of violating 26 U.S.C. Section 7207 (willfully
submitting a tax return known to be false, a misdemeanor) instead
of the charged felony of having willfully subscribed a tax return
under penalty of perjury, in violation of 26 U.S.C. Section 7206(1). ‘

The taxpayer testified that he signed the return in good faith
reliance on the accuracy of his secretary's arithmetic. He was,
therefore, guilty of violating both statutes or of violating
neither, because the meaning of the word "willfully" in both
Statutes is the same. The Ninth Circuit had followed the
erroneous theory that a 'careless disregard'" for accuracy was

a sufficient scienter for committing the misdemeanor.

Prosecutors are reminded to eliminate the '"careless disregard,
etc." language from jury instructions in the tax misdemeanors
defined by Section 7207 and 26 U.S.C. Section 7203 (failure to file).
In Section 7203 cases, prosecutors should urge use of the standard
instruction found in the Tax Division's Manual For Criminal Tax
Trials. (See Manual, pp. 30, 230.)

Staff: Richard B. Stone and Keith A. Jones, Assistants
to the Solicitor General; John P. Burke and
Richard B. Buhrman (Tax Division).



