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ANTITRUST DIVISION
Assistant Attorney General Thomas E. Kauper

DISTRICT COURT

SHERMAN ACT

COURT DENIES MOTION TO DISMISS AND TO REFER CERTAIN
ISSUES TO INTERSTATE COMMERCE COMMISSION.

United States v. Morgan Drive Away, Inc. et al. (Cr. 697-73;
January 24, 1974; D.J. 60-384-107)

On January 24, 1974, Judge Thomas A. Flannery denied the
joint motion of all defendants to dismiss the indictment, to
strike specific charges therein, or to stay proceedings
pending prior referral of certain issues to the Interstate
Commerce Commission (ICC) and state regulatory agencies. The
Court also denied the motion of defendant O. L. Thee to dismiss
or sever the case as to him.

In their joint motion, defendants claimed antitrust
immunity under Section 5a of the Interstate Commerce Act for
their alleged coercion of non-members to join their ' ICC-approved
rate-making conference and for their alleged coercion of
conference members to relinquish their statutory right to take
independent action to publish rates other than those agreed
upon by the conference members. The judge rejected the immunity
claims as to non-members, accepting the government's view that
antitrust immunity is accorded only to express provisions of
an ICC approved agreement. The defendants' agreement does
not prcvide for rate compacts with non-member carriers. Thus,
says Judge Flannery, "[Algreements with non-members and
threats of rate reductions against non-members cannot claim
antitrust immunity." '

Since the ICC is without power to approve or  immunize
any rate-making agreement which does not preserve to each
party to such agreement the right to independent action, the
"prior approval of an agreement by the ICC cannot immunize any
subsequent activity by a conference or its members to coerce
a member to relinquish right." '

The Court also rejected defendants' contention that prior
to the decision in California Motor Transport Co. v. Trucking
Unlimited, 404 U.S. 508 (1972) there was absent a reasonable
degree of certainty that actions taken to deny competitors free
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trative agencies could be unlawful under the Sherman Act, and
therefore to make such actions a subject of criminal prosecution
was a denial of fifth amendment due process rights. The Court
held that the criminal application of the Sherman Act has been
consistently held not to violate due process rights, notwith-
standing the rule of reason, because there 1is sufficient
certainty as to the economic harm proscribed. Further, the
Court held that Trucking Unlimited neither established new

law nor brought previously exempt conduct within the proscrip-
tions of the Sherman Act. Citing the language of the "sham"
exception in Noerr, the Court said, "This statement clearly
signaled the result in Trucking Unlimited." Pointing out that
the indictment here accuses defendants not of jointly seeking

to influence the courts and agencies, but of seeking to de-
prive others of the right to do so, the Court finds "no
suggestion in Noerr or Pennington that such conduct is protected.”
As to the use of perjury and subornation of perjury charged by
the indictment as a means of carrying out the conspiracy,

the Court noted that "such conduct has never been countenanced
or protected in agency proceedings."

and meaningful access to federal and state courts and adminis- ’

Defendants' remaining contentions were claims that the
ICC and state regulatory agencies should first examine
certain areas of this case under the primary jurisdiction
doctrine. The judge held that while the doctrine applies to ‘
criminal proceedings, the purpose for which it exists will
not be served by prior referral in this case, the indictment
neither having alleged conduct within ICC jurisdiction to
approve and immunize, nor having alleged a violation of the
ICC's rules, citing Ricci v. Chicago Mercantile Exchange,
409 U.S. 289 (1973) and U.S. v. Borden Co., 308 U.S. 188 (1939).

The Court also refused to refer to state agencies that
portion of the case dealing with defendants' alleged intra-
state activities in order to ascertain possible antitrust
immunity under Parker v. Brown, 317 U.S. 341 (1943). The
Court held that:

Parker confers antitrust immunity upon conduct
which is directed, commanded or imposed by the
state legislature acting as sovereign. Mere
state approval of the defendants actions would
not shield their alleged anticompetitive conduct
from antitrust attack. See Marnell v. United
Parcel Service, 260 F.Supp. 391 (N.D. Cal. 1966).




‘ Deferral to state agencies will be unnecessary
since defendants can be easily protected from pre-
judice at trial by the exclusion of evidence of
conduct immunized by Parker.

On January 31, 1974 a scheduling conference was held
to organize the discovery phase of this matter.

Sstaff: Donald L. Flexner, Carl A. Cira, Jr.,
James H. Phillips (Antitrust Division)

O <"v“ B
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CIVIL RIGHTS DIVISION
Assistant Attorney General J. Stanley Pottinger

SUPREME COURT

EDUCATION

FAILURLE TO PROVIDE ENGLISIH LANGUAGE INSTRUCTION VIOLATLS |
1964 CIVIL RIGHTS ACT.

Lau, et al, v. Nichols, et al. (S. Ct., No. 72-6520;
decided January 21, 1974; D.J. 169-11-2)

On January 21, 1974, the U. S. Supreme Court handed down
an unanimous decision in the case of Lau, et al. v. Nichols,
et al., finding that the failure of the San Francisco School
District to provide English language instruction to approximately
1800 non-English speaking Chinese students denies them a mean-
ingful opportunity to participate in the public educational .
program and thus, violates Title VI of the Civil Rights Act ‘

of 1964 and the implementing Title VI regulations of the
Department of Health, Education and Welfare. Title VI
prohibits recipients of federal financial assistance from
discriminating against persons on the ‘grounds of race, color,
religion or national origin.

The Supreme Court found it unnecessary to reach the
argument that the school system's conduct violated the Fourteenth
Amendment's Equal Protection Clause. However, it stated that
even though all students are provided the same material re-
sources, equality of treatment is lacking because those who
do not understand English are "effectively foreclosed from any
meaningful education."”

Mr. Justice Douglas wrote the opinion for the Court, with
four of the Justices concurring in two separate opinions,
one of which specifically found the HEW regulations on
bilingual education to be within the authority of Title VI.

The Supreme Court's action remands the case to the U. S.
District Court in San Francisco with the directive to order
"appropriate relief."”

The United States participated in both the Ninth Circuit
Court of Appeals and Supreme Court as amicus curiae. Assistant
Attorney General J. Stanley Pottinger presented oral argument ‘
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for the Government in the Supreme Court.

staff: J. Stanley Pottinger
(Assistant Attorney General),
Brian K. Landsberg (Chief,
Education Section),
Marie E. Klimesz

PUBLIC SCHOOL MANDATORY MATERNITY LEAVE REGULATIONS
VIOLATE DUE PROCESS CLAUSE.

Cleveland Board of Education, et al. v. La Fleur and
Cohen v. Chesterfield County School Board, et al. (S.Ct.;
Nos. 72-777 and 72-1129; decided January 21, 1974; D.J.
169-57-4; 169-79-38)

On January 21, 1974, the Supreme Court, in a 7 - 2
decision (Burger, C.J., and Rehnquist, J., dissenting)
ruled that public school mandatory maternity leave regulations
violate the Due Process Clause of the Fourteenth Amendment.
The Court did not address the argument that such regulations
may also constitute denial of equal protection on the basis
of sex.

In a majority opinion written by Mr. Justice Stewart,
the Court concluded that mandatory leave regulations bear no
valid relationship to a State's legitimate interest in
administrative convenience or in preserving continuity of
classroom instruction and are overly broad in creating an
irrebuttable presumption that all pregnant teachers are incap-
able of continuing work beyond their fourth or fifth month
of pregnancy.

The majority also held invalid Cleveland's additional
restriction against a teacher on maternity leave returning to
work sooner than three months after delivery.

The Department of Justice participated as amicus curiae
in support of the teachers' positions.

Staff: Brian Landsberg, Walter Barnett,
Jeremy Schwartz
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COURTS OF APPEAL

HOUSING

COURT UPHOLDS ORDINANCE WHICH PROHIBITS POSTING OF
"FOR SALE" SIGNS IN ORDER TO PREVENT RESEGREGATION OF NEIGHBORHOODS.

Barrick Realty, et al. v. City of Gary, Indiana, et al.
(C.A. 7; No. 73-1279; decided January 24, 1974; D.J. 175-26-9)

On January 24, 1974, the Court of Appeals for the Seventh
Circuit issued its decision in Barrick Realty, et al. v. City
of Gary, et al., affirming the District Court which had upheld
the validity of a City ordinance which forbids the posting of
"for sale" signs by real estate companies, as well as individual
homeowners, in residential zones.

Barrick Realty, Inc. and an individual homeowner challenged
the ordinance on the basis that it violated the First, Thirteenth
and Fourteenth Amendments, the federal and state Fair Housing
Acts, and Indiana law. The District Court rejected these
contentions and dismissed the complaint. ‘

In an amicus brief, this Department urged the appellate
court to affirm because the ordinance ‘regulates commercial
activity rather than protected speech and does not deny
plaintiffs liberty or property without due process of law.
We contended that the ordinance constituted reasonable
exercise of Gary's police power to prevent resegregation.

In its opinion, the Court of Appeals held that the City
has an important interest in maintaining stable integrated '
neighborhoods and, since the record failed to show that the
ordinance frustrated the ability of black home buyers to find
homes for sale, and since other means of communication are
available to plaintiffs, the regulation is permissible. The
court also held that the ordinance does not make it unduly
difficult to sell a home, only slightly more expensive, and
that any burden on property rights was so small as not to
outweigh Gary's interest in preventing resegregation.

Staff: Walter Barnett (Director, Office
of Legislation, Planning and Appeals),
Henry Hagen, Frank Schwelb (Chief,
Housing Section).
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INSTITUTIONS & FACILITIES

WYANDOTTE COUNTY JAIL ORDERED TO DESEGREGATE ALL
FACILITIES.

United States v. Wyandotte County, Jail, et al., (Civil
No. KC-3163; D. Kan.; January 29, 1974; D.J. 168-92-2)

On January 29, 1974, District Judge Wesley E. Brown
entered a final order in United States v. Wyandotte County
Kansas, permanently enjoining any further discrimination
in the operation of the Wyandotte County Jail. The order
requires the defendants to (1) design and implement a
standard system of prisoner classification and assignment
not related to race; (2) effect complete desegregation of
all jail facilities within thirty days; (3) maintain records
showing cell assignments by race and classification; (4)
report to the court with a copy to the United States on
compliance with the court order; and (5) permit the United
States to inspect jail facilities and records at any reason-
able time.

This action was originally filed on June 5, 1970, and
tried on November 1-3, 1971. On May 9, 1972, the district
court entered an order dismissing the complaint and denying
all relief to the United States. The court held, inter alia,
that racial segregation as practiced in the Wyandotte County
Jail did not violate the Fourteenth Amendment because it was
based upon a determination by jail officials that violence
would occur if the facilities were integrated.

The United States appealed to the Tenth Circuit Court
of Appeals, and on June 21, 1973, that court reversed the
decision of the district court and remanded the case for
further proceedings not inconsistent with its opinion. The
court held that vague fears of racial violence did not
Justify continued and systematic segregation of prisoners.
On September 19, 1973, the defendants filed a petition for a
writ of certiorari which was denied by the Supreme Court
on December 3, 1973.

Staff: Jessee Queen (Director, Office of
Institutions and Facilities)
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DISTRICT COURT

EMPLOYMENT

DEPARTMENT OF JUSTICE OBTAINS TWO MILLION DOLLAR BACK
PAY AWARD IN EMPLOYMENT DISCRIMINATION SUIT.

United States v. Georgia Power Company (Civil No. 12355;
D. Ga.; Jan. 31, 1974; D.J. 170-19-28)

On January 31, 1974, the U. S. District Court in
Atlanta entered a final decree in United States v. Georgia
Power Co., resolving the Department's first employment
discrimination suit against a public utility. The decree
opens up job opportunities to blacks at all levels of the
company and establishes several precedents in compensation.

Specifically, the decree requires:

(1) Yearly numerical goals for four classes of jobs to
reach the overall goal of a 17 percent black work force by
February 1, 1979;

(2) the payment of $1,750,833 in back wages to more than
360 black employees who were assigned to traditionally black
jobs or who were denied new assignments or promotions and
to an as yet undetermined number of blacks who were denied
jobs;

(3) pension relief in the amount of $205,440 for (a)
presently retired black employees to equalize the pensions
paid to retired white employees who held similar jobs and
(b) black employees who retire in the next three years;

(4) the payment of nearly $100,000 to present and
former black employees as reimbursement for travel and living
expenses not paid for by the company, although white employees
in similar jobs received per diem payments;

(5) the payment of an "employment bonus" of up to $500
to blacks who were denied jobs and now accept employment
offered them at a lower rate of pay:;

(6) elimination of the requirement of a high school
diploma or its equivalent for hiring, transferring or promoting
blacks; and

(7) a ban on the use of employment tests that have not
been validated as job related.
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The Justice Department filed this suit under Title VII
of the 1964 Civil Rights Act on January 10, 1969. The district
court ruled on September 27, 1971, following trial, that
Georgia Power had engaged in racial discrimination but declined
to award back pay or bar the company's testing requirements.
Both sides appealed the decision.

On February 14, 1973, the U. S. Court of Appeals for the
Fifth Circuit ruled in favor of the Government on the back
pay and testing issues and remanded the case to the district
court to determine the amount of back pay and other relief.
This decree implements that decision.

Staff: David L. Rose (Chief, Employment Section),
Louis G. Ferrand, Steven Glassman
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CRIMINAL DIVISION
Assistant Attorney General Henry E. Petersen

COURTS OF APPEAL

LABOR - EMBEZZLEMENT

LACK OF UNION BENEFIT HELD NOT TO BE ESSENTIAL ELEMENT
IN EMBEZZLEMENT PROSECUTIONS UNDER 29 U.S.C. 501(c), WHERE
THE TAKING OF UNION FUNDS WAS UNAUTHORIZED.

United States v. Clyde R. Goad, et al. (C.A. 8, No. 73-
1309, January 14, 1974; D.J. 123-42-187)

Four defendants, officers of Teamster's Union Local 600,
were charged with and convicted of violating 29 U.S.C. 501(c)
(embezzlement of union assets) by their receiving three
different salary increases that were not authorized in accord-
ance with the union's constitution and by-laws. On appeal to
the United States Court of Appeals for the Eighth Circuit
the convictions were affirmed.

First, that the salary increases were authorized by the union's
constitution and a subsequent resolution, and second that

lack of benefit to the union from the expended funds was an
essential element of a crime under 501(c), which element

had not been established by the Government at trial. The
Court rejected the first contention by finding that a

specific section of the union's constitution which required
the union's Executive Board to approve salaries for officers
took precedence over any other constitutional sections and
other broadly worded resolutions relied upon by the defendants
to justify the increases. Since the Executive Board's
approval of the salary increases was not obtained, the Court
found that the increases were not authorized.

On appeal defendants advanced essentially two arguments. ‘

Defendants' second argument, i.e., lack of union benefit
as an essential element of a 501(c) violation, was more
troublesome to the Court. 1In order to assist itself in

-resolving the issue, the Court examined the legislative
history and relevant Eighth Circuit decisions to find the
purpose of Section 501. The Court determined that

". . .Section 501 should be interpreted broadly to insure that
elected union officials fulfill their responsibilities as
fiduciaries to their members, guard union funds from predators
and keep intact all such funds, except those expended in

the legitimate operation of the union's business." After
examining the relevant cases in the Eighth Circuit, the
Court noted that while several Eighth Circuit cases, e.g.,

United States v. Bryant, 430 F.2d 237 (8th Cir. 1970), have
indicated that a conviction under 501(c) is supported by
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proof of a willful misappropriation, no cases have considered
the issue of lack of union benefit as an essential element of
a 501 (c) violation. Therefore, the Court looked to the

Second Circuit which, in two cases, United States v. Silverman,
430 F.2d 106 (24 Cir.), modified on other grounds, 439 F.2d
1198 (2d Cir. 1970), and United States v. Ferrara, 451 F.2d 91
(24 Cir. 1971), had more definitively dealt with 501 (c)
violations.

In Silverman, supra, the Court found that Judge Moore in
his dissent concluded that the essentials of a 501 (c)
violation were:

l. a fraudulent intent to deprive a union of its
funds and;

2. either a lack of bona fide authorization to make
the expenditure or an absence cf benefit to the
labor organization by such expenditure.
s However, the Court noted that the majority in Silverman apparently
B neither explicitly rejected nor accepted Judge Moore's analysis
‘ ‘ since it overturned the defendant's conviction as to the
political contributions on the basis of a failure of the

Government's proof. ¢

In Ferrara, supra, defendants were charged with two
separate violations of 501(c), but the decision did not state
the elements of the offense, nor the instructions that were
given to the jury. Since the cases did not clearly require
a proof of lack of benefit, the Court concluded that lack
of benefit to the union is not an essential element in the
case where expenditures of union funds are not authorized.
Significantly, the Court noted that: "If the Government

. establishes fraudulent intent and lack of proper authorization

' it should not also be saddled with an additional burden of
proving lack of benefit to the union." Having characterized

; Goad as a lack of authorization case, the Court declined to
consider whether the Government must establish in a 501 (c)
prosecution lack of union benefit, in the situation where
there is a fraudulent intent and proper authorization (see
United States v. Dibrizzi, 393 F.2d 642 (24 Cir. 1968)).

Staff: United States Attorney Daniel Bartlett, Jr.
: William Piatt, Thomas M. Vockrodt,
Harry L. Strachan, III (Criminal Division)
(E.D. Missouri)
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FOREIGN AGENTS REGISTRATION ACT
OF 1938, AS AMENDED

The Registration Unit of the Criminal Division
administers the Foreign Agents Registration Act of 1938,
as amended, (22 U.S.C. 611) which requires registration with
the Attorney General by certain persons who engage with the
United States in defined categories of activity on behalf of
foreign principals.

JANUARY 1974

During the last half of this month the following new
registrations were filed with the Attorney General pursuant
to the provisons of the Act:

Leva, Hawes, Symington, Martin & Oppenheimer of Washing-
ton, D.C. registered as agent of Union Investment GmbH,
Federal Republic of West Germany. Registrant performs legal
service for the foreign principal which will primarily relate
to the Investment Company Act of 1940 and problems of
registering a mutual fund operated by the:foreign principal
thereunder. Registrant purposes to support legislation to
amend Section 7(d) of the above cited Act, such as H. R.

8256, a bill proposed by the S.E.C. Such support will include
personal contact with individual Congressmen on the appropriate
committees and members of their staffs as well as testimony

at any Congressional hearings that may be held in connection
with such legislation. Franz M. Oppenheimer and J. Drake
Turrentine filed short-form registrations as attorneys

working directly on the German account. Mr. Oppenheimer
reports compensation as proportionate partnership share in
annual earnings of the firm and Mr. Turrentine reports a

salary of $19,400 per year plus an annual year-end bonus.

Korea Trade Promotion Corporation, Atlanta Office,
registered as agent of its parent in Seoul. Registrant will
engage in the promotion of trade between the United States and
Korea including the dissemination of promotional material .
concerning import-export transactions, Korean merchandise and
industry. Registrant is funded by the foreign principal. Dae

- Chul Gahng filed a short-form registration as Manager and

reports a salary of $9,000 per year.

Activities of persons or organizations already
registered under the Act:
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Ketchum, MacLeod, & Grove, Inc. of Pittsburgh filed
exhibits in connection with its representation of the Japan
National Tourist Organization, Tokyo. Registrant will act as
advertising agency and marketing counsel and will receive
17.65% on materials and services purchased from without the

agency. Public relations and creative services will be billed
at the hourly rates then in effect.

Ruder & Finn of New York filed exhibits in connection
with its representation of Mission Interminsterielle pour
1'amenagement du littoral Languedoc-Roussillon, Paris.
Registrant will act as public relations counsel in connection
with a visit by the head of the foreign principal and several
colleagues to the U. S. for the purpose of meeting with real
estate investors, hotel operators, resort and leisure time
investors and members of the real estate trade press. For
these services registrant is to receive a fee of $5,500 plus
reimburseable expenses estimated at between $1,000 and $1,500.

Four Continent Book Corporation of New York filed
exhibits in connection with its representation of V/O
. Mezhdunarodnaya Kniga, Moscow. Registrant acts as subscription
- agent within the United States for the principal's publications.
‘ ' Registrant receives a discount of 60% on subscriptions.

Short-form registrations filed 4n support of registrations
already on file:

On behalf of Porter International Company of Washington,
D. C. whose foreign principal is TASS, News Agency of the
U.S.S.R.: Michael A. Rae as Editor contributing material to
the bi-weekly newsletter Soviet Business & Trade and reporting
a salary of $10,000 per year.

On behalf of Ruder & Finn of Texas whose foreign
principal is the Japan External Trade Organization: William F.
Welch as Vice President and Karoline Bresenhan as Vice
President both are engaged in public relations consultation
and are reqgular salaried employees of registrant.

On behalf of Quebec Government House of New York:
John W. Sharp as Senior Economic Counsellor engaged in the
promotion of trade and commerce between the United States and
Quebec and reporting a salary of $23,000, living allowance of
$4,800 and travel expenses of $6,500 per year.
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On behalf of the Mexican Government Tourist Delegation,
New York City: Arg. Enrique Rosete MacGregor as Regional
Director reporting a salary of $1,034.34 per month.

On behalf of the Japan Trade Center, Los Angeles:
Artisune Furukawa as Manager, Fisheries & Agriculture and
reporting a salary of $1,777 per month; Tomohiko Okuda as
Manager, Tokyo Metropolitan Area Section and reporting a
salary of $1,024 per month; Taira Sunami as Manager, Machinery
& Technology Section and reporting a salary of §1,253;

Yasuo Watanabe as Manager of the Shizuoka Preferture Section
and reporting a salary of $1,422 per month and Yoshio Imai as
Manager of Nagano Prefecture Section and reporting a salary

of $1,600 per month. All are engaged in the promotion of trade
between the United States and Japan.

On behalf of Italcambio, Inc. of Miami, Florida whose
foreign principal is Monnaies or Argent SA: Lilliano Maso
as Business Manager reporting a salary of $21,600 per year;
Joaquin A. Alamany as Officer reporting a salary of $11,000
per year and Ralph H. Aguilera as Secretary-Attorney reporting
a fee of $200 for preparation of minutes and resulutions.

On behalf of the Danish National Tourist Office of
New York: Axel Dessau as Director reporting a salary of
$20,000 per year.

Oon behalf of the New Zealand Government Tourist Office,
San Francisco: Frank Edward Kerr as Tourist Officer engaged
in tour planning and processing.

On behalf of the Australian Tourist Commission, Los
Angeles: Clifford Dodd as Travel Sales Manager and reporting
a salary of $11,424 per year.

On behalf of the Australian Broadcasting Commision of
New York: Warwick Blood as Journalist and reporting a salary
or $12,871 per year plus a living allowance of $5,475 and a
representation allowance of $1,056 per year.
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace H. Johnson

SUPREME COURT

PUBLIC LANDS

CHOICE OF LAW; STATE LAW MAY NOT ABROGATE TERMS OF
FEDERAL LAND ACQUISITION.

United States v. Little Lake Misere Land Co., et al.
(s.Ct. No. 71-1459, June 18, 1973, 412 uU.S. 580; D.J. 90-1~5-
1011).

This controversy arose over the application of Louisiana
Act 315 of 1940 to two land acquisitions in Louisiana by the
United States in 1937 and 1939. The two parcels were acquired
pursuant to the Migratory Bird Conservation Act as part of the
Lacassine Wildlife Refuge. Both parcels were subject to a
mineral reservation to Lake Misere for a period of ten years,
or as long as uninterrupted mineral production continued.
The fact was stipulated in the district court that Lake Misere
produced no minerals during the period of the reservation. In
1955 the United States issued o0il and gas leases applicable to
the parcels. Lake Misere asserted a continuing claim to the
mineral rights, and entered transactions on that basis. Its
contention was founded on the operation of Louisiana Act 315
on the land acquisitions. Act 315 provides that when land
is acquired by the United States, the mineral rights contained
therein are imprescriptible.

The United States brought suit in the district court to
quiet title in the two parcels. The district court held pur-
suant to Leiter Minerals, Inc. v. United States, 329 F.2d4 85
(C.A. 5, 1964), remanded with instructions to dismiss as moot,
381 U.S. 413 (1965), that Act 315 controlled and the mineral
rights were imprescriptible thus title rest in Lake Misere.

The court of appeals affirmed rejecting the Government's
arguments that the Contract Clause and the Supremancy Clause
mandated a different result, and that Act 315 was unconditionally
discriminatory. The Supreme Court granted a writ of certiorari
to consider whether state law may retroactively abrogate the
terms of written agreements made by the United States when it
acquired land for public purposes explicitly authorized by
Congress.

The Supreme Court held that state law could not retroactively
abrogate the terms of the land acquisitions by the United States
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.,

ard that Act 315 contrary to the Leiter holding did not govern

the transaction. The land acquisitions are governed by Federal
law because "dealings which may be 'ordinary' or 'local' as
between private citizens raise serious questions of national
sovereignty when they arise in the context of a specific
constitutional or statutory provision." The Migratory Bird
Conservation Act, although silent on the law governing a
transaction, requires federal law to effectuate the statutory
patterns enacted by Congress under the first holding of

Clearfield Trust Co. v. United States, 318 U.S. 363 (1943).
Furthermore, borrowing state law is inappropriate here because

it is hostile to the federal land acquisition program contemplated
by the Migratory Bird Conservation Act. Act 315 deprives the
United States of bargained for contractual interests which make
the best possible use of limited federal conservation appropriations.
Also the state concern with facilitating federal land acquisitions
by removing uncertainty on the part of reluctant vendor has no
application to acquisitions completed prior to the passage of

Act 315. Thus, federal and not state law governs these two
acquisitions.

that the application of Act 315 would be an unconstitutional
impairment of contract. Mr. Justice Rehnquist concurred on the
ground that Act 315 was an unconstitutionally discriminatory
measure against the United States violating the doctrine of
intergovernmental immunity enunciated in McCulloch v. Maryland,
4 Wheat 316 (1819).

Mr. Justice Stewart concurred in the result on the basis ‘

Staff: William Bradford Reynolds (Assistant to the
Solicitor General), Edmund B. Clark and
Peter R. Steenland (Land and Natural Resources
Division)

COURT OF APPEALS

ENVIRONMENT

CLEAN AIR ACT; REVIEW OF STANDARDS FOR NEW PORTLAND
CEMENT PLANTS.

Portland Cement Association v. Ruckelshaus (C.A. D.C. No.
72-1073, 1973; D.J. 90-5-2-4-4).

In an action seeking review, pursuant to 5307 of the Clean
Air Act, 42 U.S.C. sec. 1857h-5, of the action of the Administrator
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. of the Environmental Protection Agency in promulgating, pursuant
to Section 111 of the Act, 42 U.S.C. sec. 1857c-6, stationery
source emission standards for new portland cement plants, the
court held that the Administrator was not obliged to file a

NEPA impact statement before promulgating such standards since
"Section 111 of the Clean Air Act, properly construed, requires
the functional equivalent of a NEPA impact statement." The
court went on to say that the Administrator properly considered
the economic costs that would be incurred as the result of

the promulgation of the standards. It further decided that

the administrative record, at the time the challenge was

filed, did not fully reflect the "achievability" of the standards.
Although the administrative record was remanded to the
Administrator so that further data relating to the achievability
of the standards could be added, the standards themselves
remained in effect.

Staff: James R. Walpole (Land and Natural
Resources Division)

CONDEMNATION

vff ' INTERLOCUTORY ORDER STRIKING DEFENSES WHICH CHALLENGE
- RIGHT TO TAKE IS NON~APPEALABLE. '

United States v. 112.07 Acres of;Land, More or Less,
Situate in Clermont County, State of Ohio and Albert Wettstein
(C.A. 6, No. 73-1787; D.J. 33-36-661-224) .

The landowner's answer to complaint and declaration of
taking in condemnation for reservoir project challenged
necessity, size, and constitutionality of the taking. The
United States' motion to strike insufficient defenses was
granted and the landowner, without certification under 28
U.S5.C. sec. 1292(b), appealed the order striking insufficient
defenses. After filing a notice of appeal, the landowner
amended his answer to allege arbitrary and capricious agency
action without making supporting factual allegations. The
United States filed motion to dismiss the appeal as a non-
final order and therefore not within the jurisdiction of the
court. While this motion was pending the parties fully briefed
the case, the United States reiterating its position that the
court lacked jurisdiction over the appeal, citing Catlin v.
United States, 324 U.S. 229 (1945). The court of appeals, with-
out oral argument, granted the pending motion to dismiss the
appeal, citing Donovan v. Hayden Stone, Inc., 434 F.2d 619
(C.a. 6, 1970).

James E. Rattan (S.D. Ohio);

. Staff: Assistant United States Attorney
John J. Zimmerman (Land and Natural Resources Division)

"L
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DISTRICT COURT

INDIANS

RES JUDICATE; PREVIOUS DECISION DENYING MANDAMUS AND
DISMISSING ACTION TOMPEL ISSUANCE OF PATENTS OR PAY CASE IN
LIEU FOR SCRIP ON THE GROUND THAT COURT LACKED JURISDICTION
BECAUSE OF SOVEREIGN IMMUNITY BARS ANOTHER ACTION ON SAME
CLAIMS.

Bt e,

&
z
o

Barney R. Colson v. Morton (Civil No. 1960-72, D.J.
90-1-23-1773).

As previously reported, VIII L&NRDJ 290, in 1830 the
United States created a reservation for half-breed Sioux
Indians. However, the reservation was extinguished in 1854
e and Congress issued scrip certificates in lieu of the 1land.
v Although the Indians were prohibited from transferring any of
i the scrip certificates, they could transfer the land once
the scrip was exchanged for land.

By mesne conveyances, Barney Colson, appellant, acquired
blank powers of attorney executed by the original scripee,
scrip certificates, and other documents which guaranteed the
validity of the scrip. He was advised by the Bureau of Land
Management that the scrip was valid and that he could use it
to obtain land. However, when he attempted to do so, the
Director of the BLM held that the scrip, though valid, could
not be used by Colson because it did not authorize him to
locate land in the name of the original scripee and the .
land had to be located in that name. The Secretary of the
Interior affirmed.

Colson filed suit in 1963 in the Federal Court in
Florida for a declaratory judgment and a mandatory injunction
requiring the issuance of patents for the land selected. The
district court affirmed the Secretary on the merits and also
held that the suit was against the United States, which was
not a party, and had not waived its sovereign immunity; that
Colson is barred from maintaining his action because of laches;
that Colson had shown no right to relief; and the Secretary
of the Interior had made no determination as to whether any
of the land applied for by Colson is available for selection.

The court of appeals affirmed solely on the ground that
this is, in fact, a suit against the United States to which
it had not given its consent. The court, in a footnote,
expressly stated it was aware of the decision and dissenting
opinion in State of Washington v. Udall, 417 F.2d 1310, 1322
(C.A. 9, 1969), but also stated that under the decisions of
the Supreme Court, it was required to hold that the action
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was barred by the doctrine of sovereign immunity and that the
United States, an indispensable party, had not consented. 1In
supporting this holding the court reviewed Simons V. vinson,
394 F.2d 732(C.A. 5, 1968), cert. den., 393 U.S. 968; Gardner
v. Harris, 391 F.2d 885 (C.A. 5, 1968); and referred to
Malone v. Bowdoin, 369 U.S. 643 (1962), and cases on which
that decision was based.

In 1970 after affirmance, the Fifth Circuit denied a
petition for rehearing en banc and the Supreme Court denied
certiorari, 401 U.S. 911.

The plaintiff, thereafter, filed an application with the
Department of the Interior for payment of money in lieu of
land pursuant to the Act of August 31, 1964, 78 Stat. 751.

The application was rejected and the rejection affirmed for

the reasons recited in the findings of fact and conclusion of
law of the district court in Florida in the previous litigation.
Upon the rejection the plaintiff filed the present suit in the
United States District Court for the District of Columbia for
judicial review of the agency action. The answer on behalf

of the Secretary set forth the same defenses asserted in the
previous litigation and in addition contended that the claim
was barred by the doctrine of res judicate by virtue of the
decision of the Fifth Circuit.

Upon cross motions for summary judgment, the district
court on February 7, 1974, dismissed the complaint with
prejudice holding that the claim is barred by res judicata.
In its memorandum, the court relied upon Acree v. Airline
Pilots' Asso., 390 F.2d 199 (C.A. 5, 1968); (Wright, J.)
cert. den., 393 U.S. 852.

Staff: Herbert Pittle (Land and Natural
Resources Division)



