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ANTITRUST DIVISION

Assistant Attorney General Thomas Kauper

DISTRICT COURT

SHERMAN ACT

SHOE MANUFACTURER FOUND GUILTY OF PRICE FIXING

United States Wohi Shoe Company et al Civ 9187

February 11 1974 DJ 6013734

The Governments complaint filed October 19 1971

charged three retailer and one manufacturing defendant with

combination and conspiracy to fix the retail prices of shoes

in the Albuquerque Nex Mexico area The complaint charged

that the defendants had obtained the assistance of manufacturers

to maintain prices and to refuse to sell to price cutters

Consent judgments were entered into by two local retailers

Nordstroms and Paris on August 21 1972 and against the

national manufacturer Penobscot on September 1973 The case

went to trial against Wohi subsidiary of Brown Shoe Company

____ The defendants Wohl Nordstrom and Paris had previously pleaded

nob contendere in companion criminal case and were fined

$50000.00 $35000.00 and $25000.00 respectively seven

day trial concluded on September 28 1973 The Court entered

its Memorandum Opinion and Judgment on January 16 1974

The Court found that the actions taken in this case

constituted horiz3ntal agreementS between competitors to

staiiize and fix prices in the Albuquerque area and that this

conspiracy and the actions taken in furtherance of the conspiracy

constituted se violation of the Sherman Act The

Court also made specific findings of fact with respect to boycott

in furtherance of the conspiracy The Courts findings made

it clear that the price fixing and boycott were not an isolated

arrangement established in Albuquerque but that national

markups were being enforced and that the Wohl Shoe Company

management located in Phoenix Arizona and St Louis Missouri

participated and that Brown Shoe Company from which the markup

originated was co-conspirator In spite of the Courts clear

findings of company-wide participation the Opinion and

Judgment of January 16 merely enjoined Wohi from violating the

Sherman Act in the sale of shoes in the Albuquerque area

On January 28 1974 the Government filed Motion Pur
suant to Federal Rules of Civil Procedure 59e requesting the
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Court to amend its Memorandum Opinion and Judgment to delete

the judgment portion thereof and enter the Governments form

of judgment This tracked the consent judgment which included

national relief On February 11 1974 Judge Vearle Payne
without further hearing filed an Opinion which adopted the

defendants form of judgment This judgment did not provide
for reporting or right of inspection by the government-while
the injunctive provisions were perpetual they were limited

to the violations of Section of the Sherman Antitrust

Act in connection with the sale of shoes at retail in the

Albuquerque area

Possible appeal is being considered

Staff Lawrence Somerville Michael Dennis
Leon Weidman Lawrence Slade and
Ronald Griffith Antitrust Division
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CIVIL DIVISION

Acting Assistant Attorney General Irving Jaffe

COURT OF APPEALS

OCCUPATIONAL SAFETY AND HEALTH ACT

SECOND CIRCUIT HOLDS THAT OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION LAW JUDGE CAN REOPEN HEARING TO ADDUCE ADDITIONAL
EVIDENCE ON SECRETARY OF LABORS JURISDICTION OVER EMPLOYER

Secretary of Labor Occupational Safety and Health
Reveiw Commission and John Gordon Co C.A No 73-1729
February 24 1974 D.J 223076102

In this case under the Occupational Safety and Health Act
29 U.S.C 651 et the administrative law judge sua ppnte
reopened the hearing to permit the introduction of evidence
showing that the respondent employer was engaged in business

affecting commerce and thus within the jurisdiction of the Act
The law judge affirmed the Secretarys citation of the employer
for violation of the Acts general duty clause The Review
Commission however reversed and vacated the citation on the

ground that the law judge had acted improperly in reopening
the hearing The Secretary appealed

The Second Circuit reversed the Review Commission and
held that the law judge had acted properly in reopening the

hearing The Court stated Whatever the standard by which
we should evaluate an agencys review of the decision of an
administrative law judge to grant reopening it is certainly
less severe than that applicable to courts review of an

agencys denial of one The court held that the law judge
had not abused its discretion in reopening it therefore remanded
to the Commission with instructions to affirm the Secretarys
citation

Staff Donald Etra Civil Division

DISTRICT COURTS

LIMITATIONS

ACTION TO RECOVER FUNDS FROM BANK WHICH WERE FRAUDULENTLY
PAID TO IT NOT ONE FOUNDED UPON TORT WITHIN MEANING OF 28

U.S.C 2415

United States Franklin National Bank E.D N.Y No
72C--859 D.J 10551118
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Technical Capital Corporation TCC borrowed $300000
-from the Small Business Administration One Abramson later

borrowed $300000 from the defendant bank and used the proceeds

to purchase all of TCCs outstanding stock The next day

$477000 was deposited to the account of TCC at the defendant

bank and Abramson then an officer of TCC obtained certificate

of deposit paid for with the TCC funds thus deposited The

defendant bank then accepted this certificate of deposit in

payment-of Abrarnsons personal indebtedness to the bank in the

amount of $300000 The United States subsequently obtained

judgment against TCC on its obligation and then brought this

action to require the bank to pay the United States the TCC

funds wrongfully received by the bank in payment of Abramsons

individual debt The defendant bank filed motion for summary

judgment contending the action was founded upon tort and

barred by the three year statute of limitations contained in

28 U.S.C 2415 The Government urged that if 28 U.S.C 2415

were applicable at all the six year statute pertinent to actions

founded upon implied contract was controlling and the suit

was timely

The district court denied the banks motion for summary

judgment in fourteen page opinion by Chief Judge Mishler
Since the Governments suit relied upon the New York Debtor

and Creditor Law which adopted the Uniform Fraudulent Con
veyance Act the Court-canvassed New York cases concerning

the nature of the claim and found that the federal governments
cause of action under the N.Y statute is the ordinary right

of creditor to avail himself of assests which the debtor has

transferred to others The allegations of wrongful conduct on

the part of the bank did not transform the Governments
action into tort claim but rather were necessary to establish

that the bank was not purchaser for fair consideration with
out the meaning of the N.Y Debtor and Creditor Law Turning

to the general law of fraud and deceit the court noted that

the complainedof fraud consisted of Abramsons use of TCC assets

to repay personal debt to the bank While the bank may have

engaged in scheme to defraud the Government by inducing
Abramson to repay his personal loan with TCC funds the Govern-

ments complaint did not allege that the bank engaged in such

course of conduct Accordingly the court concluded that the

Governments corrtolaint did not sound in tort but rather stated

an equitable claim to set aside fraudulent conveyance The

court noted that even if the action was construed as one in

quasicontract it would still be timely

Staff Henry Brachtl Assistant United States

Attorney E.D N.Y
Sarah Wi1co- Civil Division
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Discussion of Governments Technical Defenses at the

judicial Conference for the District of Columbia Circuit

summary of several of the technical defenses such

as case or controversy sovereign immunity lack of standing

etc often involved in Civil Division litigation was presented

by the Chief of the General Litigation Section at last years

D.C Judicial Conference The proceedings are now available

in 61 Federal Rules Decisions 147 and the comments on the

Governments defens are found at 61 F.R.D 167 et
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CRIMINAL DIVISION
Assistant Attorney General Henry Petersen

COURTS OF APPEALS

NARCOTICS

WARRANTLESS ENTRY TO EFFECTUATE AN ARREST WHEN THERE

IS PROBABLE CAUSE TO RELIEVE FELONY IS BEING COMMITTED AND

EXIGENT CIRCUMSTANCES ARE PRESENT IS NOT PLANNED WARRANTLESS

SEARCH SUBSEQUENT UNLAWFUL SEARCH DOES NOT RENDER INADMISSABLE

EVIDENCE SEIZED IN EARLIER LAWFUL SEARCH

United States Francisco Artieri and Hiram Reyes
Gonzales C.A No 196 decided January 23 1974

Drug Enforcement Agents had information from reliable

informant approximately eighteen 18 hours in advance that
defendants Artieri and Gonzales were to cut heroin the next

day Agents followed the informant to Artieris residence on

the day of the arrest the inforniatn and Artieri then went to

Gonzales residence followed by D.E.A agents Some time after

ntering Gonzales residence the informer gave the agents
-rearraigned signal that the cutting operation was in pro
gress The D.E.A agents entered the residence arrested Artieri

and Gonzales seized heroin and cutting paraphernalia which

the defendants were using at the time of the entry and after

securing custody of the defendants proceeded to search the

basement and second floor of the house discovering there

additional contraband

Defendants argument contended that the first quantity of

heroin seized contemporaneously with the arrests could not
be admitted as the product of search incident to arrest as the

arrests were unlawful being mere pretext to search the residence

The District Court agreed holding that the prime motivation

for the initial intrusion into the defendants Gonzales residence

and the arrest was the seizure of the heroin The first

quantity of heroin seized--the one with which the defendants

were working at the time of the arrestwas suppressed The
United States Attorney had not sought admission of the heroin

discovered in the extensive search of the house which was made

after the arrests The United States appealed from the suppression
of the first quantity of heroin seized under the provisions of

18 U.S.C Section 3731 The Second Circuit Court of Appeals
reversed the suppression order and remanded the case for trial

The Circuit Court reversed stating that the District
ourt had misinterpreted the events at the time of the arrests

In reading the record of the suppression hearing the Circuit
Court focused upon the fact that the initial effort of the D.E.A

agents upon entry into the residence was to locate the defendants
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that the heroin dealer in Willamantic Connecticut and

that his arrest and the arrest of his associates was the prime

motivation of the D.E.A agents in entering the residence

Additionally the Cout comThents the agents had good cause

to believe that ARtieri was armed was dangerous and would

attempt to flee if possible similar result on like facts

was recently reached by the Fifth Circuit Court of Appeals in

United State Kennethyid Cushn No 73-1902 Summary

iendar decided December 11 1973

question arose as to whether or not the exclusionary

sanction should be imposed upon lawfully seized evidence

because of subsequent wrongful behavior by enforcement officials

in making an unlawful search after the earlier lawful seizure

The Court held that evidence lawfully seized as incidental

to an arrest is not transmuted into an unlawful seizure by

subsequent unconstitutional seizure made in the same group as

those officals making the lawful seizure and only few minutes

separated the lawful from the unlawful seizure Even when reason

able limits are exceeded in subsequent searches the fruits

of earlier searches which were within proPer limits would not

thereby be retroactively rendered inadmissible

Victims of illegal searches can sue federal agents

personally to obtain civil damages for violation of Fourth

Amendment riqhts The Court has held the past Bivens

Six Unknown Named Agents of the Federal Bureau of Narcotics

456 F.2d 1339 Cir 1972 and in this opinion reiterates

its positions that federal agents are not immune from damage

suits based upon allegations of violations of constitutional

rights even if acting within their powers

The plaintiff in such an action must prove the allegations

by fair preponderance of the evidence if he furnishes

substantiating proof the defendantenforcement agent to defend

himself must allege and prove good faith and reasonable

belief in the validity of the arrest and search and in the

necessity for carrying out the arrest and search in the way the

arrest was made and the search was conducted

Staff United States Attorney
Stewart Jones
Assistant United States Attorney

Randolph Roeder
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OURT OF APPEALS

VENUE

NO VENUE REQUIREMENT THAT GRAND JURY WHICH RETURN

IjflICTMENTS SIT IN DIVISION OF DIVIDED DISTRICT

United States Guy Arthur Cates Jr C.A -F 2d-
1inuary 1974

The defendant was indicted in the Southern Division of

1ie District of Maine by grand jury whose members come

ole1y from the Southern Division The indictment alleged

criminal violation occurring in the Northern Division At

i.s arraignment in the Northern Division the defendant moved

dismiss the indictment and the trial judge granted the

otion on the grounds that under the Jury Selection and

rvjce Act of 1968 28 U.S.C 1861 the grand jurors must

cme from the division or the entire district wherein the

ria1 court convenes and the trial court could convene

ily in the division where the offense occurred

.i The First Circuit reversed and held that while the

ia1 judges interpretation of the Jury Selection Act was

ossible such holding was contrary to the legislative

rpose and statutory history of the Act and contrary to Rule 18
be Maine District Courts Declaration of Policy in establishing

ts own jury selection plan had talked of grand and petit

urors selection from the Division in question however the

court refused to hold that the language of the plan established

local venue rule

The Jury Selection Act provides

It is the policy of the United States that all

litigants in Federal courts entitled to trial

by jury shall have the right to grand and petit

juries selected at random from fair cross

section of the community in the district or division

wherein the court convenes

Under the trial courts interpretation the language
herein the court convenes was construed to mean wherein

trial court convenes Under the interpretation grand as

ll as petit jurors would have to come from fair cross

iction of either the entire district or else the division

orein the trial court convened Yet the 1966 amendment to

mie 18 makes it quite clear that in fixing the place of trial

court may disregard the division where the crime was

mijiitted For this interpretation of the Act and of Rule 18

be compatible the Act would have to mean that both trial

indictment must ocur in the same division irrespective of
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where the offense occurred This would amend Rule 18 by tying

the trial to the place of indictment rather than to the

convenience of the defendant and the witnesses as was intended

The First Circuit held that the Act requires only that

when the court convenes in division for the sitting of the

grand jury the grand jurors must be randomly selected from

that division There is no requirement that they must come

from the same division where trial is later to take place or

where the offense was committed

II The local Maine District Court policy provides

It is the policy of this Court that all litigants
entitled to trial by jury in each Division of

this District shall have the right to grand and

petit juries selected at random from fair cross
section of the community in that Division

This language could the Court held be read as assuming
that some litigants may be entitled to trial in particular

division and that both the grand and petit jurors must there
fore be drawn only from that division However the general
reference to litigants entitled to trial within division

falls far short of specifying that criminal defendant committing

an offense within division is to entitled to indictment

therein

The Court stated that it would normally defer to the

District Courts interpretation of this local policy and it

stated further that the District Court possesses the authority
to establish practices and rules dividing up cases between

divisions The court held however that it must distinguish
between matters which are formally part of plan promulgated
under the Jury Selection Act and matters which are in exercise

of the courts supervisory powers The Court held that neither

the statute nor the local plan are to be read as requiring
criminal venue requirement

Staff U.S Attorney Peter Mills
Assistant U.S Attorney Kevin Cuddy
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COURT OF APPEALS

DEPOSITIONS TO PRESERVE TESTIMONY

SUFFICIENCY OF ASSISTANT ATTORNEY GENERALS CERTIFICATION

UNDER 18 U.S.C 3503 CONSTRUCTION OF ORGANIZED CRIMINAL

ACTIVITY USE OF THE EXTRAORDINARY WRIT OF MANDAMUS

united States Hon Robert Carter United States

BertramL podell et al C.A No 74-1057 February 27

1974

Bertram podell United States Congressman is

indicted with two other men on charges of bribery conflict

of interest and conspiracy to defraud the United States the

charges growing out of scheme whereby in consideration of

compaign contributions the Congressman would influence

the Civil Aeronautics Board to grant Florida Atlantic Airlines

route between Florida and the Bahamas Shortly before the

date of trial the governments key witness retired C.A.B

official suffered near fatal heart attack motion was

filed under 18 U.S.C 3503 to preserve the witnesss

testimony by deposition In support of the motion and as

required by the statute the Assistant Attorney General for

the Criminal Division having authority nder 28 C.F.R Section

0.59b addressed letter to the United States Attorney in

which he certified that the case was legal proceeding

against person who is believed to have participated in an

organized criminal activity The district court denied the

motion and citing United States Singleton 460 F.2d 1148

2nd Cir 1972 held that the certification was without basis

in fact and was made in bad faith This conclusion was

reached by construing the term in 3503 organized criminal

activity as referring to gangsterism racketeering or

clandestine syndicate activity whereas the offenses charges

were considered in contrast to be typical public official

offenses The United States petitioned for writ of mandamus

The Second Circuit granted the governments petition

saying that the district court had plainly disregarded Singleton

That case had held that the determination of whether or not

defendant was believed to have participated in organized criminal

activity was for the Attorney General or his designee to make

and not for the court The burden of showing bad faith to

impugn the certification was upon the defendants It was

held that not scintilla of evidence had been presented to

the district court to undermine the certification

The court of appeals did not accept the proposition that



207

corruption obstruction of justice and perjury fell outside

the definition of organized criminal activity While the
concerted corruption chargedT was considered to be within the

purview of 18 U.s.c 3503a the court said that in any

event the determination was for the Attorney General or his

designee to make It was also noted that on the basis of

the legislative history organized criminal activity could

not be limited to the concept of organized crime but erucompassed

any criminal activity collectively undertaken

Finally the court of appeals recognized that the case

involved an interlocutory procedural order that did not effect

dismissala situation not generally warranting the use of

the write of mandamus But while the district courts action

did not terminate the governments case failure to take

the witnesss deposition would seriously jeopardize the case

Considering too that the charges were serious and involved

individuals not usually suspect the court of appeals concluded

that justice required granting of the extraordinary writ to

direct the lower court to permit the taking of the deposition

Staff United States Attorney Paul Curran S.D N.Y
Assistant United States Attorneys Rudolph

Giuliani Joseph Jaf fee and Michael Mukasey

S.r N..

FOREIGN AGENTS REGISTRATION ACT

OF 1938 AS AMENDED

The Registration Unit of the Criminal Division administers

the Foreign Agents Registration Act of 1938 as amended 22

U.S.C 611 which requires registration with the Attorney General

by certain persons who engage within the United States in

defined categories of activity on behalf of foreign principals

FEBRUARY WLPRCH 1974

During February and the first half of this month the following

new registrations were filed with the Attorney General pursuant

to the provisions of the Act

Worden Company Inc of Washington D.C registered as

agent of the Republic of Chile Embassy Registrant will act

as public relations counsel including the preparation and

dissemination of factual press background memorandum

outlining what has really happened in Chile what the

siutation was before the Junta took over what the true

picture is now and the future plans for human social and

economic growth This materialto have wide distribution in
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U.S press foreign and Latin American press Washington based

columnists and editors throught the U.S as well as to members

of Congress and various government agencies Registrant

proposes to counter negative articles with letters to the

Editor of the publications involved signed by Chileans located

in the U.S and where appropriate letter from the Ambassador

Arranging all possible exposure for Chilean officials visiting

the U.S RegistrantS fee for these services will be $200 per

day plus expenses wibh marimuin amount being set by the Embassy

The original agreerent calls for registrants services to

begin with six days per month

Korea Trade Office Miami registered as agent of Korea

Trade Promotion Corporation Seoul Registrant is engaged in

the promotion of trade between the United States and Korea

including providing U.S businessmen with information on Korean

products arid arranging contacts with leading Korean suppliers

as well as participating in International Trade Fairs and Shows

Registrant is funded by the foreign principal Doo Hwan Lee

filed short-form registration statement as Manager reporting

salary of $846 per month

Scott Whitney of Washington D.C registered as agent -T

of the Government of Thailand Embassy will pre

pare and present testimony and supporting exhibits relating

to the Sugar Quota sought by Tailand from the House Agriculture

and Senate Finance Committees For these services registrant

will receive flat fee of $15000 plus $1000 per month after

November 1974 Registrant will also be reimbursed for expenses

Korea Trade Promotion Corporation of Seattle registered

as agent of the Korean Government Registrant engages in the

promotion of trade between the United States and Korea and is

fully funded by the Korean Government Kyu Ryong Rhee filed

shortform registration as Director reporting salary of

$600 per month

TADCO Enterprises Inc of Washington D.C registered

as agent of the Government of Bolivia Embassy Registrant

will represent the foreign principal before the 93rd Congress

Second Session in support of the extension of the Sugar Act

of 1948 as amended This will include testimony before

congressional hearings and consultations with members of

Congress and their committees appropriate agencies of the

executive branch and other economic or industry experts

Registrants fee for these services will be $25000 Herbert

Waters filed shortform registration statement as president

reporting salary of $12000 per year and Martha Arnwine

filed as director reporting salary of $10000 per year

Alan Prigge Inc of Edgewater New Jersey registered

as agent of the Chinese Information Service Republic of China
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Alan Prigge filed short-form registration as officer

rendering services on parttime basis and reporting fee

of $1000 per month

William Marquardt of New York City registerd as agent

of the City of Hamburg West Germany Registrantwill establish

and maintain contacts with American enterprise interested in

locating in Hamburg or are of other economic interest to Hamburg

and will conduct other public relations between Hamburg and the

United States including the areas of navigation and tourist

traffic Mr Marquardt reported receipt of $34632.36 from

the foreign principal for the period of September 25 1973 to

December 18 1973

Korea Trade Promotion Office Denver registered as

agent of its parent in Seoul Korea Registrant is engaged in

the introduction of Korean products to the United States business

field and in marketing research Choon Hui Yim filed short-

form registration statement as Manager reporting salary of

$800 per month plus fee of $320 per month for office rent

Cavman Islands Department of Tourism Coral Gables
Florida registered as agent of its parent in Georgetown
Grand Cayman Islands Registrant is funded by the foreign

principal and is engaged in the promotion of tourism to the

Grand Caymans Eric Bergstrom fild short-form statement

as Manager of the Coral Gables Office but reported no compensation

as of the date of filing

Jones Brakely Rockwell Inc of New York City registered

as agent of Omnar Sakkaf Minister of Foreign Affairs Saudi

Arabia Registrant has been retained by the foreign principal

to place an advertisement in 16 18 metropolitan newspapers

for budget not to exceed $95000 including expenses and

production costs

Williams King of Washington D.C registered as agent

of Syndicat des Distillateurs et Producteurs de Sucre de

Madagascar Registrant will represent the foreign principal

--

in appearances before appropriate congressional Committees

to explain the sugar needs of the principal This will include

-- the preparation and submission of statements and personal
visits to appropriate government agencies Registrants fee

for these services will be $12000 for the year 1974 David

King filed shortform registration statement as attorney

engaged in activities directly on behalf of the foreign

principal and reports fee of $12000 per year
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William Joyce Jr of Washington D.C registered
as agent of Centro Azucarero Argentino Buenos Aires
Registrant will furnish legal services to the forei.ri principal
for the duration of the hearings before the Congress on HR 12525
The fees to be charged will be based on time spent plus
reimbursement of expenses Such testimony will include testimony
on behalf of the foreign principal to promote maintenance
of its present sugar quota

Global Philatelic Agency Ltd of Yorktown Heights
New York registered as agent of the Republic of South Africa
Pretoria Registrant fills orders for new stamp or postage
material issued by the foreign principal from stamp distributors
retailers and individual collectors in the United States
Registrant receives commission of 20% of gross sales for

each 90 day period Ronald Frank filed short-form registration
statement as Chief Executive and Laura Frank filed as Vice
President Neither report any compensation as of the date of

registration

Collier Shannon Rill Edwards of Washington D.C
registered as agent of the Department of Information Republic
of South Africa Registrant is to contact public officials
nedia representatives and educational groups concerning
eassessment of current American foreign policy toward the

Republic of South Africa Registrants fee for these services
will be $50.00 per hour Donald deKieffer and Thomas
Shannon filed shortform registration statements as attorneys
working directly on the South African account both report
salary of $50 per hour

Activities of persons or organizations already registered
under the Act

David Cobb of Washington D.C filed exhibits in

connection with his representation of the Polish Peoples
Republic Embassy and the Embassy of the Czechoslovak Socialist

Republic Registrant acts as legal counsel to the foreign

principals furnishing advice on matters involving U.S State
and Federal law Registrant receives fee of $600 per month

from the Polish Embassy Registrant charges the Czech Embassy
on time basis

United States-Japan Trade Council of Washington D.C
filed copies of its new agreement with the Japan Trade
Promotion Office The registrant is to perform economic

research legislative analysis and engage in public relations
activities on behalf of the foreign principal Registrants
new agreement by letter dated April 1973 called for

ontribution from the foreign principal of $395483.00
during the current fiscal year April 1973 to March 31 1974



--
.-----.---- .__

211

was amended by letter dated August 1973 calling for an

additional contribution by the principal of $95000 to be

utilized duri.ng the remainder of the Japanese fiscal year

1973 and was again amended by letter dated October 25 1973

calling for an additional contribution by the principal of

$8050.41 to be utilized during the remainder of the Japanese

fiscal year 1973

Japan Trade Promotion Office of New York filed copies

of their new agreement with the Embassy of Japan calling for

reimbursement of expenses in the amount of $92716.00 for the

period January through March 31 1974 and an addendum

requesting reimbursement in the amount of an additional $19000
for the same period

Michael Finn Associates Inc of New York filed an

amended agreement with its foreiqn principal calling for an

increase in its fee paid by the Government of the Cayman
Islands from $2000 per month to $2750 per month Registrant

engages in the promotion of tourism to the Cayman Islands

Government of the Province of Alberta Los Angeles
filed copy of its agreement with the Government of Alberta

Registrants function is to promote the sale of Alberta
made products in the United States The administrator receives

./ salary of $1117 and the office expenses are funded by the

Government of Alberta

Galland Kharasch Calkins Brown of Washington
D.C filed exhibits in connection with its representation

of the Philippine Air Lines Inc Manila Registrant acts as

legal counsel for the foreign principal in various matters
both formal and informal pending before the CAB the State

Department the FAA the FEO and other government agencies

For its services registrant receives fee of $750 per month

plus time charges at the rate of $70 per hour for partners
time and $45 per hour for an associates time

George Pendleton of Washington D.C filed exhibits

in connection with his representation of the Chinese Government

Procurement Services Mission Division for TAIWAN Sugar

Corporation ROC Taipei Registrant will prepare and present

testimony before Congressional Committees and call on members

of Congress and officials of the Departments of State and

Agriculture for the purpose of retaining the sugar quota
allotted to the Republic of China For these services registrant

will receive fee of $600 per month plus out-of-pocket expenses

Dailey Associates of Los Angeles filed exhibits in

corinecti.on with its representation of Iran Airlines Registrant

reports its activities as public relations and advertising to

stimulate trade and travel to the area served by Iran Airlines
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Imported Publicati

onnectibn with its repre
Inc of Chicago filed exhibits in

egistrant will advertise tin of Hemus Sofia Bulgaria

foreign principal ithii sell b9oks obtained from the

to receive the difference J1jtd States Registrant is

and the retail price relaL. en the net price of the book
the U.S market

Leva Hawes Symin
Washington D.C filed exi t1nj Oppenheimer of

representation of Transpoi
in connection with its

Romania Toyo Kogyo Co 1C Aeriene Romane Bucharest
Motores of America Inc Hiroshima Japan and Mazda

has been retained at the Romanian principal registrant

handle the principals appi
ee and expenses of $6000 to

permit before the CIVi
tion for foreign air carrier

registrant will provide
.ronautics Board For Toyo

and representation before legal services including advice

which registrant is to rec ous governmental bodies for

calendar quarter RegistL-
retainer of $3000 per each

from Mazda are the same as
activities for and compensation

representation of Toyo se in connection with its

Silverstein Mulleii

Netherlands Antilles Req ntation of the Government of the
in connection witli its rep Washington D.C filed exhibits

orincipal with respect to
ant is to represent the foreign

ith amendments to the Int legislation in connection

.ee will be between $500 Equalization Tax The minimum

an hourly rate fee of bet 71000 for these services plus
$40 and $100 for special services

Milbank Tweed Hadl
exhibits in connection with McCloy of New York filed

Development Coruoration
-ieir representation of Export

Republic of Zaire and Bancc .--a Canada Government of Mexico

Registrant perform legal
izionaie del Lavoro Rome

and is paid on time charc rices for the foreign principals
nasis plus expenses

AssociationSterljnq
connection with its represe

irns of New York filed exhibits in

Line and Gazelle Film Produ tion of Eurailpass the French

promotes and distributes ions Ltd England Registrant

general and television audi for the foreign principals to

audience booking and $15.00 and receives $3.60 per general
TV booking

Daniels Houlihan
with the Indian Sugar Indu copies of its new agreement
will inform and advise the Export Corp Registrant

affecting the importation nciial on all developements

the interests of the princi
.iqar into the U.S and to represent

administration and the pu to Congress members of the

for period of two years
Registrants agreement is

$O00O pus reimbursem .tistrant will receive fee

expenses



213

Max Berry of Washington D.C filed exhibits in

connection with Oemolk Austrian Soft Cheese Export Association
Registrant will keep principal advised of current information

in the U.S concerning dairy products and specifically dairy

imports Registrant will also represent the principal at

hearings before the U.S Tariff Commission and other Government

agencies

Tausig-Tomb Associates of Washington D.C filed

exhibits i.n connection with its representation of ADA

Apparatebau Gauting GrnbH West Germany Registrant is to

perform applications engineering technical liaision U.S and

FRG program coordination project planning license agreements
logistic management inspection quality assurance procedures
and sales of products spare parts overhaul repair and maintenance

of principals products to U.S Government agencies and U.S
firms Registrant will engage in political activities ofi behalf

of the foreign principal only to the extent necessary to

comply with U.S contractual clauses covering Buy American
Gold Flow International Security Assistance and Foreign
Military Sales For these services registrant will receive

fee of $100 per month plus expenses

The Austrian Trade Delegate Midwest Office filed

Exhibits in connection with its representation of the Austrian

\.- Federal Economic Chamber Vienna Registrant engages in the

promotion of trade between the U.S and Austria

Coudert Brotheis of New York City filed exhibits in

connection with its representation of the National Association

of Sugar Cane Growers Colombia Registrant will advise and

assist in the preparation of testimony to be presented before

the House Agricuature Committee and the Senate Finance

Committee in connection with the sugar quota to be awarded

to the foreign principal in the legislation which will replace
or amend and extend the 1966 Sugar Act The foreign principal
will be billed up to maximum of $15000 calculated according
to the regular hourly rates of the registrant Registrant will

also receive reimbursement of expenses

Short-form registrations filed in support of registration

already on file

On behalf of George Peabody Associates Inc of New

York whose foreign principal is the Philippine Association
Inc George Peabody Jr as public relations and economic

development counselor reporting salary of $12000 per year

On behalf of the Bahama Islands Tourist Office Miami

Gregory Tighe as Regional Manager reporting salary of

$15000 per year Marianna Louise Ricciardias Senior Sales
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Representative reporting salary of $12000 per year Deborah
Kershaw as Senior Sales Representative reporting salary

Of $800 per month and Leroy Huller as Sales Rcprctative
reporting salary of $8000 per year

On behalf of the Tourist Organization of Thailand of

Los Angeles Patpong Abhijatapong as Assistant Chief and reporting
salary of $400 per month and Nuanta Dejakaisaya as Chief

reporting salary of $600 per month

On behalf of Partido Reformista of New York whose

foreign principal is the parent political party in the

Dominican Republic Sylvia Almonte as Vice President engaged
in political activities on parttime voluntary basis and

reporting no compensation

On behalf of Burson-Marsteller of New York whose

foreign principal is the Government of India Tourist Office
William Noonan as officer engaged in public relations

activities Mr Noonan reported fee to the company of

$3000 per month plus expenses

On behalf of Roy Blumenthal International Associates
Inc of New York City whose foreign principals are the Fed
eral Republic of Germany the City of Berlin and the German
National Tourist Office Theodore Kaghan as officer engaged
in public relations activities and reporting salary of

$25000 per year

On behalf of the Mexican Government Tourism Depart
ment of New Orleans Enrique Vizzuett Tapia as Assistant

Delegate Engaged in tourist promotion and reporting
salary of $400 per month

On behalf of the Federal Industrial Development Authority
of Malaysia Subra Maniam as Director engaged in invest
ment promotion and reporting salary of $2000 per month

On behalf of the Yugoslav State Tourist Office New
York Boris Markos as Assistant Director engaged in tourist

promotion and reporting salary of $1076 per month

On behalf of the Quebec Government Office of Chicago
Andre Dansereau as Tourist Counsellor reporting salary of

$11111 per year living allowance of $15000 per year and

representation allowance of $3300 Reginald Bourgeois as

Industrial and Economic Counsellor reporting salary of

$19200 per year living allowance of $18272 and representation
allowance of $3300 per year and Guy Brassard as Director

reporting salary of $20000 per year living allowance of

$18000 and representation allowance of $3300 per year



..e-- 3.S._

215

On behalf of the Chinese Information Service of

New York Singtau Liang as Audio Visual Editor reporting
salary of $830 per month and Chung-kai Liu as Feature Editor

reporting salary of $650 per month

On behalf of the Zambia National Tourist Bureau of

New York Xenophone Emmanuel Viahakis as Tourist Officer

reporting salary of $16800 per year

On behalf of the Netherlands Chamber of Commerce San
Francisco W.E Henley Harry Bonn and A.K.A Gijsberti
Hodenpiji All serve as directors on parttime basis and

report no compensation

On behalf of Harry Douglas of New York whose

foreign principal is the New Zealand Meat Producers Board
Maurice Amos Jones as Meat Board Executive engaged in the pro
motion of New Zealand meat consumption in the United States

and reporting salary of $25000 per year

On behalf of Corporacion de Fornento de la Produccion

Chilean Trading Corporation Mariano Pastor as

President engaged in the financing purchasing shipping of

materials and equipment and securing consulting services needed

in Chile

On behalf of French National Railroads of New York
Horst Steinfels as Midwestern Regional Manager reporting
salary of $1270 per month

On behalf of Cleary Gottlieb Steen Hamilton of

Washington D.C whcse foreign principal is CSR Ltd
Australian Sugar Richard de Hinds as attorney assisting
the registrant in connection with its representation of the

foreign principal concerning the renewal of the Sugar Act
Mr Hinds will assist in appearances before Congress and adinin

istrative officers to present information in support of permitting
Australia to supply fair share of U.S foreign sugar requirements
Mr Hinds is regular salaried employee of registrant Also on

behalf of the above law firm Robert Rickett as attorney engaged
in the same activities as Mr Hinds and also regular salaried

employee of registrant

On behalf of Association-Sterling Films Inc of New

York whose foreign principals are 46 foreign government information

and tourist offices Reginald Evains engaged in market research

and reporting salary of $2400 per year

On behalf of George Bronz of Washington D.C whose

foreign principals are new Zealand Dairy Board and New Zealand

Meat Producers Board Doris Nichols as Economic consultant
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land development engaged in the preparation and presentation
of report at public hearing of U.S Tariff Commission concern

ing the supply and demand for the nonfat dry milk and animal

feed in the United States

On behalf of the Iran National Tourist Organization

of New York Ahmad Binazir as Deputy Director engaged in tourist

promotion and reporting salary of $800 per month

On behalf of the South Africa Foundation of Washington

D.C Lewis Gerber as Director WashingtonOffice engaged in

review and analysis of material pertaining to South Africa

and its transmittal to the foreign principal maintenance

of contact with American businessmen with interests in South

Africa dissemination of information about South Africa to

interested Americans and the giving of occasional speeches

and interviews regarding South Africa Mr Gerber reports

salary of $3000 oer year

On behalf of Silverstein and Mullens of Washington D.C

whose foreign principal is the Government of the Netherlands

Antilles Adelbert Suwaisky Jr as attorney and reporting

salary of $18000 per ye3r

On behalf of Leva Hawes SymingtOn Martin Oppenheimer

of Washington D.C whose foreign principals are Union Investment

GmbH Germany Toyo Kogyo Co Ltd Japan Mazda Motors of

America and Transporturile Aeriene Rornane Romania John

Adams as counsel compensated annually based on time spent and

Lloyd Symington Lester Hyman and Joseph Price as partners

reporting proportunate share of the annual partnership earnings

On behalf of Cox Langford Brown of Washington D.C

whose foreign principals are the Government of Belgium and

Embassy and the Embassy of Italy Rickard Pfizenmayer as

associate reporting salary of $20600 per year Michael Scott

as partner reporting share of partnership profits and

William Kramer as associate reporting salary of $20000 per

year

On behalf of Galland Kharasch Calkins Brown of

Washington D.C whose foreign principals are Balair Ltd
Condor Flugdienst GmbH Lufthansa German Airlines Philippine

Air LInes Qantas Airways and Swissair Morris Richard Garfinkle

as attorney rendering services to the foreign principals on

part-time basis and renorting salary of $16925 per year

On behalf of Guggenheim Productions Inc of Washington

D.C whose foreign principal is the State of Israel Nancy

Sloss as Vice President Jay Cassidy as Assistant Editor and

Michael Ritter as Motion Picture Editor All are engaged in

the production and distribution of films on behalf of the



--.....

217

foeign principal Miss Sloss reports salary of $275 per
week Mr Cassidy $150 per week and Mr flitter $310 per week

On behalf of the Palestine Liberation Organization of

New York City Ibrahim Ebeid Abeid as researcherlecturer

reporting salary of $435 per month

On behalf of the Committee of EATA Representatives of the

East Coast whose foreign principal is East Asia Travel Association

Tokyo Morgan Lawrence as Manager for North America Singapore
interests and reporting no compensation

On behalf of the Israel Government Tourist Office
Chicago Jacob Daker as Assistant Director reporting salary
of $1200 per month and Zvi Dagan as Director reporting salary
of $1300 per month

On behalf of the Amtorg Trading Corporation of New York

which is the official Soviet purchasing agent in the U.S
Victor Scherbakov as Vice-President reporting salary
of $737 per month

On behalf of Association-Sterling Films Inc of New
York whose foreign principals are 35 foreign govcrnment informatioi

and tourist offices Donald Sathern as Manager Los Angeles
Office engaged in the promotion and distribution of films on

behalf of the foreign principals arid reporting salary of

$9000 per year

On behalf of Coudert Brothers of New York City whose

foreign principals are the Government of Colombia and the National
Association of Sugar Cane Growers Colombia Sol Linowitz
and Blake Franklin as attorneys engaged in advising and

assisting the NASCG in the preparation of testimony to be

presented to Congress concerning Colombias sugar quota under

the pending legislation which will replace or amend and extend

the 1966 Sugar Act Both reported maximum fee of $15000
for this activity
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____LAND AND NATURAL RESOURCES DIVISION

AssiStant Attorney Gen ral Wallace Johnson

COURTS OF APPEALS

PUBLIC LANDS

PROPRIETY OF MINERAL RESERVATION PLACED IN SURFACE PATENT

TO THE PUBLIC LANDS MINERAL ESTATE DOMINATE OVER SURFACE ESTATE

PIPELINE COMPANY WITHOUT AUTHORITY UNDER NATURAL GAS ACT TO

CONDEMN LAND IN WHICH THE UNITED STATES OWNS THE FEE

TransweSterfl pipeline Company Kerr-McGee CoroOratiOn

TT rmo 3_131dec1ed ey7147J
90118921

Action brought by Transwesterfl for declaratory and

injunctive relief seeking to enjoin the extraction of potash

by KerrMcGee pursuant to lease issued by the Secretary of the

Interior in 1954 under the Mineral Leasing Act from beneath

to surface patent also issued by the Secretary under the Taylornatural gas ccmpresSOr station constructed in 1961 pursuant

-- razing Act TransWeSterfl further claimed that it had the

ight to lateral and subjacent support for its station and

possessed the power in the alternative to condemn the land

beneath the station pursuant to its power of eminent domain

granted by the Natural Gas Act 15 U.S.C sec 717f and

The district court denied all relief and Transwesterfl appealed

It was the Governments position that the Secretary

acted properly by approving both the lease and the patent since

mineral reservation was contained in the surface patent

Transwestern had actual knowledge of the existence of the

lease prior to initiating construction and the Secretary

acted in accordance with the discretionary provisionS of both

the Mineral Leasing Act and the Taylor Grazing Act Finally

TranSweSterfl could not condemn the public land since the United

States as the fee owner with the right to the maximum extraction

of potash consistent with the intent of Congress lfl establishing

this program and with the right to the royalties derived from the

minerals sale had not consented to be sued

The court of appeals found that TraflSWeSterflS knowledge

of Kerr McGeeS outstanding lease as well as the Secretarys

inclusion of mineral reservation in the surfact patent pre

cluded Transwesterfl from now asserting right to lateral and

subjacent support The court further concluded that the Secretary

acted properly and that as here the United States

reserves the mineral estate together with the right to prospect

for mine and remove the same in grant of the surface estate
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for the benefit of the mineral estate Kinney-Coastal Oil

Company Kieffer 277 U.s 488 1928

Finally the court concluded that because of the interest
of the United States in the land beneath the surface it must
consent to be sued in order for that property to be taken partic
ularly since the case law limits the powers contained in the

Natural Gas Act to condemnation of private land This last

holding is the subject of Judge Doyles dissent He would find

that the United States is not an indispensable party since
Transwestern would be seeking to condemn only Kerr-McGees
leasehold interest

Staff Neil Proto Land and Natural Resources
Division Assistant United States Attorney
Richard Smith Mex

PUBLIC LANDS

DkMAGES TRESPASS IMPROVEMENTS SET-OFF

United States Williams C.A Nos 713032 721077
decided February 27 1974 D.JW01-l0-68l

The United States sued to collect damages for trespass
and the defendants sought set-oft based on the value of their

improvements alleging that the improvements were constructed in

the good-faith belief that they owned the land The United
States appealed alleging that the award was not supported by
the evidence and the defendants cross-appealed alleging that

they should have been allowed set-off The court of appeals
held that the evidence supported the award but remanded the
case for determination of the issue of good faith

Staff Eva Datz Land and Natural Resources

Division former Assistant United States

Attorney Brian Freeman S.D Cal

JURISDICTION

28 U.S.C SEC 23424 FINAL ORDER

Ecology Action and Suzanne Weher United States AEC
et al C.A No 731857 February 21 l74 D.JT014721

Petitioners sought to review an order of the AEC excluding
certain issues from consideration in an application to construct

commercial nuclear power plant on Lake Ontario Rulemaking
proceedings were and presently are being carried out in the

areas excluded from this proceeding by the AEC which the AEC did
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not desire to have duplicated in this licensing proceeding

The Second.CirCUit areed with the C.A D.C decision in Thermal

Ecology MuSt svea AEC 433 F.2d 524 526 that

\7ality of roflefTom tTfina1 order granting certificate

is sufficient to preclude the ruling denying admission from being

considered final order If there is to be an exception the

court felt it should be limited to cases where the exclusionary

ruling is so flagrantly wrong and demonstrably critical as to

make it apparent that the agency is not merely courting the

pesshility Of reversal hut is running into the certainty of

it The court rather than applying either of the polar

extremes opted for middle ground affording little play in

auplicatiori The court also found that deficiency in an FEIS

is not automatic grounds for reversal and the handling of common

environmental issues in generic proceeding beneficial to all

carties Accordingly the court dismissed the petition for

raview for lack of jurisdiction

Staff Raymond Zimmet AEC Raymond Zagone

Land and Natural Resources Division

iSTRICT COURTS

PUBLIC LANDS

RIGHT-OF-WAY RENTALS NONREVIEWABLITY OF AGENCY ACTION

PENDING EXHAUSTION OF ADMINISTRATIVE REMEDIES

American Telenhone Teleqraoh Company U.S._Department

of InterTt al No D69 Civil Wo decided Dedber 26

173 9U132251

Pursuant to regulations providing for the adjustment of

rental chore at five-year intervals the Wyoming State Office

Bureau of Lsnd Management proposed to increase the rental

charces for to radio relay station site rights-ofway from

$110 and $106 respectively for five years to $1700 and $1800

for the net such caned Ignoring the opportunity expressly

provided for hearing at which the proposed increases could be

challencTed plaintiff appealed to the Interior Board of Land

ueals from the determination of the State Office Almost

sfmultanecusly plaintiff challenged the proposed increase in

uoceedina before the United States District Court

Defendants moved for dismissal of the court action on

tcunds that nlaintifi had not exhausted its administrative

r.edios .hich motion was denied on November 28 1972 On

uecccbcr 26 1973 after the receipt of substantial amount of

idence nct in the administrative record the court granted

nndans motion for summery judgment upon its determination

nlinti had not exhausted its administrative remedies

tHzt the action was premature Th court also made findings
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of fact and conclusions of law which would appear to sustain
the action of the Wyoming State Office on the merits It

seems likely that the court may delete these findings and
conclusions upon plaintiffs request

Staff Gerald Fish Land and Natural Resources
Division United States Attorney Richard
Thomas Wyo

PUBLIC LANDS

VALIDITY OF MINING CLAIMS BURDEN OF PROOF

The Dredge Corporation John Boyles et al
Civil No LV-2029 RDF D.v decided January 25 1974
D.J 901181020

By decision of August 25 1972 United States
The Dredge Corporation IThLA 136 the Interior of
Land Appeals heJa placer mining claim located for sand and

gravel in the Las Vegas Valley Nevada in 1952 to be invalid

upon the claimants failure to rebut the presumption of non

absence of sales or development prior to 1958 Plaintiff challenged
marketability of the material on the claim arising from the

the Boards action in proceeding in the United States District
Court Defendant moved for summary judgment on the theory that
the Governments showing of the absence of sales prior to 1958
was sufficient to place the burden upon the mining claimant to

establish through credible evidence the marketability of the
claimed mineral at the pertinent time which burden was not sustained
Following oral argument on January 25 1974 the court denied
defendants motion from the bench As there was no other
motion pending the courts ruling left the ultimate disposition
of the case in state of some uncertainty However by
stipulation the parties agreed that the matter should be
returned to the Bureau of Land Management for reconsideration
and for the possible institution of new contest proceedings

Staff Robert Zupkus Andrew Walch and
Gerald Fish Land and.Natural Resources
Division

PUBLIC LANDS

HOMESTEAD ENTRIES REQUIREMENT OF HABITABLE HOUSE

Leonard Nelson Rogers Morton et al Civil
No A3737 D.A1ka decided JaniF 1974 D.J 901231801

By decision of December 1972 United States
Leonard Nelson IBLA 294 the Interior Board of Land
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Appeals reversed decision of hearing examiner dismissing
the administrative contest of homestead entry and canceled the

entry on the ground that the entryman did not have habitable
house on his entry at the time of submission of his final proof
The entryman sought judicial review In granting summary judgment
in favor of the defendants the court recognized the authority
of the Secretary of the Interior in reviewing the findings of

the initial trier of fact to make independent factual findings
from the evidence developed It further found from the

evidence developed that clearly the house in question was
not habitable on the date of submitting final proof and
that the entry was therefore preoperly canceled

Staff Gerald Fish Land and Natural Resources
Division Assistant United States Attorney

Lee Petersen Alaska

INDIAN LAW

STATE JURISDICTION OVER NON-INDIAN DEVELOPMENT ON LAND
OF THE PUEBLO OF TESUQUE

Norvell Morton Civil No 9106 N.Mex February 20
1974 DT 9025385

New Mexico not public law 280 state sued for

declaratory judgment that private development on Indian
land was subject to New Mexico laws concerning sale of liquor
fair advertising zoning construction licensing water

pollution land subdivision and subject to New Mexicos property
tax and gross receipts tax

The court held that all of the above laws applied to the

development The court held that Congress could expressly
preclude state jurisdiction and in the absence of such pre
clusion the question of whether state control is permitted
depends upon whether it infringes on the right of Indians to

make their own laws and be ruled by them The court implied
that New Mexicos constitutional disclaimer of jurisdiction
over Indian lands was disclaimer of proprietary and not

governmental interest The court found that application
of the laws was not inconsistent with tribal selfgovernment
because their application to private lessee only remotely
affects the Tesuque Indians With regard to the preemption
issue the court found that at the time the lease was entered
into 25 U.S.C 415a did not provide for federal control over
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the quality of the development As to taxation the court
held that the taxes applied to the developer and not to any
Indian interest

Staff Assistant United States Attorney Richard
Smith Mex Anthony Borwick Land
and Natural Resources Division
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TAX DIVISION
Assistant Attorney General Scott Crampton

CRIMINAL TAX MATTERS

THE WILLFULNESS MESSAGE OF
UNITED STATES BISHOP 412 U.S 346 REVIEWED

number of requests for clarification have come from
the United States Attorneys offices confronted with sharp
arguments about the meaning cf the Supreme Courts discussion
of willfulness in its May 29 1973 decision in the Bishop
case 412 U.S 346 The point of confusion appears to be

the hclding that willfulness in the misdemeanor statute
26 U.S.C 7207 means the same thing as willfulness in the
felony statute 26 U.S.C 7201 Now defense counsel are

pressing trial courts to instruct juries that willfulness in

cases of willful failure to file under the misdemeanor

statute 26 U.S.C 7203 must mean the bad purpose or evil
motive to evade taxes This of course is not the message
of Bishop

Simply stated Bishop held that 26 U.S.C 7207 was not

lesser misdemeanor oftense within the felony of 26 U.S.C
72O61 that the Court of Acpeais erred in assuming the

offenses overlapped and the attempt to make distinction

by downgrading the quality of willfulness for the misdemeanor

was wrong The Bishop opinion went on the point out the

difference in the elements of delivering false documents 7207
and subscribinc under the penalties of perjury document not

believed to be correct 72061
The Court found willfulness for any of the various

revenue offenses to connote voluntary intentional violation
of known legal duty 412 U.S 346 360 Willfulness thus

means the purpose to disobey The legal duty breach of which

is intended must be looked to to see if it is safeguarded
by felony sanctlor1 or misdemeanor sanction

In the Departments view the soecific intent to violate
tne known legal duty is the bad purpose or evil motive i.e
the willfulness Congress intended An ulterior evil motive
or bd purpose may also prompt the intentional violation of

knowr1 legal duty but motive should not be confused with
intent Motive is irrelevant although it may explain the
intentional violation as for example when taxpayer willfully
fails to file tax returns for the purpose of denying suing
creditor an easy means of ascertaining the taxpayers financial

Condition i.e copy of his tax return Other examples of

this Hornbook law will readily occur to the United States

tCry or Assistant confronted with proposed instructions
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misusing the evil motive bad purpose language The
Courts used the phrases bad purpose or evil motive to

help to describe the quality of willfulness Those terms
should be avoided in any context which would mislead jury
into thinking they have to look for some tax motive in

addition to the purpose to disobey the specific statutory
provision charged

For recent case on the issue see United States

Sullivan 34 A.F.T.R 2d 74809 Mont January 28 1974
in which Section 7203 jury verdict of guilty was sustained
on the reasoning that the bad purpose or evil motive require
ment of Bishop was satisfied where the taxpayer was fully
aware of his duty to file but without purpose to hide his

liability chcse to devote his time to his own pressing
affairs rather than to preparing his own tax returns And cf
United States Malinowski 472 F.2d 850 855 C.A 1973
cert denied 411 U.S 970 1973 stating that bad purpose
and evil purpose are not magic words which must be
included in jury charge on willfulness In situations

like Sullivan it might also be useful to cite the several

.-
recent cases holding that such distrcations as pressing

personal business or problems do not negate the willfulness

required in Section 7203 cases United States Bernabei
473 F.2d 1385 C.A 1973 cert denied October 1973
United States Gorman 393 F.2d 209 C.A 71968 cert
denied 393 U.S 832 1968 United States Ming 466 F.2d

1000 C.A 1972 cert denied 409 U.S 915 1973
rehearing denied 409 U.S 1051 United States Haseline
419 F.2d 579 C.A 1969

The Tax Divisions Manual for Criminal Tax Trials page

266 contains proposed instruction on willfulness in

Section 7203 cases Numerous instances have been noted where

confusing instructions are given without any reference to

the Tax Divisions form


