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' ' POINTS TO REMEMBER

IMPACT OF BUREAU OF PRISONS POLICY STATEMENT ESTABLISHING
PROCEDURES FOR FORMAL REVIEW OF INMATE COMPLAINTS ON
PRISONER LITIGATION, 28 U.S.C. #1361, 2201, 2202, and

2241 et seq. .

L : Recent decision, e.g., Norwood E. Jones v. James D.

S Henderson, Warden, U.S. Penitentiary, et al., C.A. 5

£ No. 73-3313 decided June 6, 1974, have held that inmates

- cannot maintain actions brought for injunctive and other
relief absent exhaustion of their administrative remedies

il in accordance with Bureau of Prisons' Policy Statement

: No. 2001.6 (issued February 14, 1974). This trend indicates

that the Bureau's administrative remedy procedures may

successfully preclude many insignificant, frivolous, or

unripe administrative inmate complaints from overloading and

burdening the courts and U.S. Attorneys' offices. The Chief

Executive Officer of each Bureau of Prisons facility is

responsible for the establishment and monitoring of an

_ administrative remedy procedure compatible with the Bureau's

1'5';‘ Policy Statement No. 2001.6. That officer may be called

-
5
3,
¥
*
B
&

e

upon to certify whether administrative remedies have been
exhausted. Absent exhaustion inmate actions cannot be
maintained. P

g Pending inmate cases, in addition to cases newly

¢ filed, should be screened by United States Attorneys and

B their assistants to determine whether the Bureau of Prisons'
administrative remedy procedure applies. Inquiry should then
be made of the appropriate Bureau of Prisons' facility to
determine requisite exhaustion and a motion to dismiss should
be filed with the court where there has been a failure to
exhaust.

Questions concerning applicability of the Bureau of
Prisons policy and procedures to prisoner actions or the
appropriate motion or case law to obtain dismissals should
be directed to Criminal Division, General Crimes Section
(Telephone No. (202) 739-2604).

* * *
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ANTITRUST DIVISION
Assistant Attorney General Thomas E. Kauper

DISTRICT COURT

SHERMAN ACT

COURT DENIES MOTIONS TO TRANSFER, TO DISMISS INDICTMENT
OR TO SEVER.

United States v. United States Gypsum Co., et al.,
(Cr. 73-347; June 10, 1974; DJ 60-12-138)

This criminal antitrust case involves a multivenue
situation in which six corporate and ten individual defendants
are scattered across the country. Two corporate defendants,
headquartered in New York and San Francisco, and three
individual defendants, residing in New York, California,
and Hawaii, moved, pursuant to Rule 21(b), to dismiss the
indictment against them or, in the alternative, to sever and
transfer their cases to the Northern District of California.
On June 10, 1974, Judge Teitelbaum of the Federal District
Court in Western Pennsylvania issued an -opinion and order
denying the Rule 21(b) motion.

The movants made three arguments in support of their
Rule 21(b) motion, specifically: (1) that the Western
District of Pennsylvania is not a "natural forum"; (2) that
the prosecution deliberately chose the Western District of
Pennsylvania for a tactical advantage; and (3) that the
Western District of Pennsylvania is an inconvenient forum in
which to litigate this case. Judge Teitelbaum rejected
each of these arguments.

Addressing the movants' first argument, Judge Teitelbaum
found it difficult to label any jurisdiction a "natural form,"
since the antitrust conspiracy charged is national in scope.
Thus, in so far as constitutional and statutory venue
requirements (U.S. Const. Art. III, 82; U.S. Const. Amend. VI ;
and 18 U.S.C. 8 3237(a)) are satisfied, prosecution may
proceed in the Western District of Pennsylvania, where overt
acts in the furtherance of the conspiracy allegedly occurred.
See U.S. v. Trenton Potteries Co., 273 U.S. 392 (1927); and

U.S. v. Kissel, 218 U.S. 601 (1910).

The movants' second argument was based on Petition of
Provoo, 17 F.R.D. 183 (D. Md.), aff'd 350 U.s. 857 (1955),
in which the defendant's indictment in Maryland was dis-
missed on account of delay occasioned by previous indictment.
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The first indictment was returned in a district of doubtful
venue to avoid trial in Maryland, where the prosecution

lacked confidence in the U.S. Attorney and the District Court.
As Judge Teitelbaum noted, this "rather extraordinary
scenario" does not exist in the instant case.

The movants' third argument, based on convenience,
involved ten factors which the court considered. As listed
in Platt v. Minn. Mining and Mfg. Co., 376 U.S. 240, 243-44
(1964), these factors are:

Spr, 2
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(1) location of corporate defendant;
(2) location of possible witnesses;
(3) location of events likely to be in issue;
(4) location of documents and records likely
to be involved;
(5) disruption of defendant's business unless
the case is transferred;
(6) expense to the parties;
(7) location of counsel;
(8) relative accessibility of place of trial;
(9) docket condition of each district or
division involved; and
(10) any other special elements which might
affect the transfer.
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o After reviewing these factors, Judge Teitelbaum con-
i cluded that no single federal district satisfied nine of them.
The headquarters of the six corporate defendants are located
in six different judicial districts and each of the corporations
has offices or does business in numerous other districts.
Records and witnesses are located throughout the nation.
According to Judge Teitelbaum, under this state of facts only
_ by determining that a "substantial balance of convenience”
- requires a change of venue may the court allow a motion to
. sever and transfer. United States v. Wagner, 416 F.2d 558-562
(9th Cir. 1969).

Judge Teitelbaum held that the public interest, parti-
cularized here as the court's obligation to oversee the ad-
ministration of criminal justice, required the denial of the
Rule 21 (b) motion. The elements of justice which most
concerned the Judge in this regard were the need for
criminal trials to proceed with dispatch and the elimination of
unnecessary expense engendered by conducting seriatim two
separate trials involving the same set of facts.

Staff: John C. Fricano, Rodney O. Thorson,
John Schmoll and Theodore E. Dinsmoor
(Antitrust Division)

* * *
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CIVIL DIVISION '

Assistant Attorney General Carla A. Hills

COURT OF APPEALS

TORT-FEDERAL EMPLOYEES

EIGHTH CIRCUIT HOLDS PUBLIC HEALTH SERVICE
COMMISSIONED OFFICERS ARE BARRED FROM SUING UNDER THE
FEDERAL TORT CLAIMS ACT FOR INJURY INCURRED INCIDENT

TO SERVICE.

Alexandria v. United States (C.A. 8, Nos. 73-1816,
73-1850; D.J. 157-43-391).

Plaintiff was injured by malpractice at an Army
hospital during elective surgery to which he was entitled
as a Commissioned Officer of the Public Health Service,
free of charge. The district court granted his claim under
the Federal Tort Claims Act for damages in addition to the
compensation afforded him under the Career Compensation Act.
42 U.S.C. 213a; 10 U.S.C. 1071 et seq. ‘

The court of appeals, relying upon United States v.
Demko, 385 U.S. 149 and Feres v. United States, 340
U.S5. 135, reversed the $230,000 judgment, and held that
a federal employees' compensation remedy is presumptively
an exclusive one unless the statute expressly grants an
election of remedies. The court also held that the
Commissioned Corps of the Public Health Service enjoys a
special relationship to the government similar to that of
the Armed Forces as recognized in the Feres case. Finally,
the court of appeals rejected plaintiff's argument that his
injury during sick leave was not incident to his service.

Staff: Stanton R. Koppel (Civil Division)

HOUSING ACT

COURT OF APPEALS UPHOLDS HUD'S SUSPENSION AND TERMINATION
OF FEDERAL SUBSIDY PROGRAMS.

Commonwealth of Pennsylvania, et al. v. James T. Lynn,
Secretary of Housing and Urban Development, et al. (C.A. D.C.,
No. 73-1835, July 19, 1974; D.J. 175-16-32).

In January 1973 the Secretary of HUD ordered the su5pension‘
of the principal federal housing subsidy programs and announced
that HUD would conduct a study of the suspended programs in
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order to determine whether they should be continued. The
Secretary's action was premised upon his determination that
the programs were not successfully achieving the goals
Congress established in the Housing Act. Plaintiffs then
brought the instant suit, challenging the Secretary's
authority to suspend the programs. In particular they
challenged the suspension of the Section 235 and 236 mortgage
subsidy programs and the Section 101 rent supplement
programs. The district court held that the suspension was
illegal in that the Housing Act did not vest the Secretary
with any discretion to suspend these programs.

Following the district court's judgment -- which was
stayed by the Supreme Court after a stay was denied by the
Court of Appeals -- the Secretary's study was completed. On

the basis of this study the Secretary determined to terminate
the three programs in question.

The Court of Appeals reversed the district court, and
upheld the Secretary's action with respect to both the
suspension and termination. The Court of Appeals emphasized
that the Secretary had suspended and ultimately terminated
the programs because of "program-related" reasons, and not
for reasons of policy extrinsic to the operation of the
programs. The Court found that the statute gave the Secretary
discretion to suspend or terminate the programs when they were
not operating to achieve the Congressional purposes, which
included "the realization as soon as feasible of the goal of
a decent home and a suitable living environment for every
American family." 42 U.S.C. 1441. Relying upon the HUD study,
the Court concluded that the Secretary's determination that
the programs were not achieving the Congressional goals was
reasonable.

Staff: Robert E. Kopp (Civil Division)

NATIONAL ENVIRONMENTAL POLICY ACT

FIFTH CIRCUIT UPHOLDS CONGRESSIONAL POWER TO REMOVE

A HIGHWAY PROJECT FROM REQUIREMENTS OF NEPA AND

REAFFIRMS "INDEPENDANT UTILITY" TEST TO DETERMINE
NECESSITY FOR ENVIRONMENTAL IMPACT STATEMENT

Named Individual Members of the San Antonio Conservation
Society, et al. v. Texas Highway Department and U.S. Department
of Transportation, et al. (C.A. 5, No. 74-1231, July 5, 1974,
D.J. 89-76-2).

Conservationists brought suit to enjoin construction
of a highway through parklands in San Antonio until an
environmental impact statement was filed. Although the
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highway had originally been a federal-aid project, the .
state had returned all federal funds for this particular

segment and Congress had enacted a bill severing the

federal government's involvement with this portion of the

road. The district court granted the government's motion

to dismiss and the Fifth Circuit affirmed.

The court of appeals held that Congress had intended
tz and could specifically remove a project from the require-
ments of NEPA and that to do so does not violate due process
by discriminating against residents of one particular area.
In addition, the court held that the fact that the road
will connect with other federal highways does not make it a
federal project, since the proposed road would have an
"independent utility" of its own --= connecting the downtown
area to the airport.

o ARV sty =

Staff: Judith S. Feigin (Civil Division)

GOVERNMENT CONTRACTS-INDEMNIFICATION

COURT OF APPEALS RULES THAT HOLD HARMLESS CLAUSE ;
IN GOVERNMENT CONTRACT GIVES GOVERNMENT RIGHT TO |
INDEMNIFICATION DESPITE ITS NgGLIGENCE ‘
Smith, et al. v. Cross Contracting Co., et al. (C.A. 5,

No. 72-3736; D.J. 61-18-251).

The government, through the United States Army Corps of
Engineers decided to construct a levee project on Lake
Okeechobee, Florida. Through a series of subcontracts, the
~onstruction work was ultimately subcontracted to Cross
Constructicn Co. The prime contract provided that:

The Contractor shall assume all liability
and hold and save the Government, its officers,
agents and employees harmless for any and all
claims for personal injuries, property damages
or other claims arising out of or in connection
Wwith kne transportation, storage and use of
explosives under the contract.

Turing blasting operations a horn signalling prccedure was

disregarded with the acquiescence of the government inspector,

with the result that some explosives were inadvertently

det-~nated. Plaintiffs, employees of a subcontractor, were

verely injured. The district court founa the government .

g1 <

e *
& gent, cut awarded the government indemnification relying

1i
the contract indemnity clause.
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On appeal the Fifth Circuit affirmed that portion
of the district court's order. The Fifth Circuit held
that despite the fact that the contract did not expressly
provide for indemnification for injuries resulting from
the fault or negligence of the United States, the "hold
harmless" clause sufficed to provide indemnity despite the
negligence of the United States.

Staff: Thomas L. Jones and Stephen F. Eilperin
(Civil Division)
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CRIMINAL DIVISION .'

Assistant Attorney General Henry E. Petersen

COURTS OF APPEALS

SPECIAL JURY INSTRUCTION ON IDENTIFICATION4
OF DEFENDANT BY ONE-WITNESS

C.A. D.C. MODEL JURY INSTRUCTION IN CASES OF ONE-WITNESS
IDENTIFICATICNS OF DEFENDANT. ADOPTED BY C.A. 4.

United States v. Albert Junior Holley, 4th Circuit,
15 Cr. L. 2241, Decided May 20, 1974.

The Fourth Circuit, in United States v. Holley,
F.2d, 15 Cr. L. 2241 (May 20, 1974) has adopted the model
jury instruction on single-witness identification formulated
by the U.S. Court of Appeals for the District of Columbia in
United States v, Telfaire, 469 F.2d 552, 558 (1972). This
instruction emphasizes to the jury the need for finding that
the circumstances of the identification are convincing
beyord a rezconable doubt. This special instruction is as ‘

follows:

One of the most important issues in this case is the
identification of the defendant as the perpetrator of the
crime. The Government has the burden of providing identity,
beyond a reasonable doubt. It is not essential that the wit-
ness himself be free from doubt as to the correctness of his
statement. However, you, the jury, must be satisfied beyond a
reasonable doubt of the accuracy of the identification of
the defendant before you may convict him. If you are not
convinced beyond a reasonable doubt that the defendant was
the person who committed the crime, you must find the defendant
not guilty.

Identification testimony is an expression of belief
or impression by the witness. 1Its value depends on the
opportunity the witness had to observe the offender at the
time of the offense and to make a reliable identification later.

In appraising the identification testimony of a witness,
you should consider the following:

(1) Are you convinced that the witness had the capacity
and an adeguate opportunity to observe the offender?

Wnhether the witness had an adequate opportunity
to observe the offender at the time of the offense will be

affected by such matters as how long or short a time was

available, how far or close the witness was, how good were
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. lighting conditions, whether the witness had had occasion to
see or know the person in the past.

In general, a witness bases any identification he
makes on his perception through the use of his senses. Usually
the witness identifies an offender by the sense of sight-but
this is not necessarily so, and he may use other senses.

(2) Are you satisfied that the identification made
by the witness subsequent to the offense was the product of
his own recollection? You may take into account both the
strength of the identification, and the circumstances under
which the identification was made.

YA A e

I1f the identification by the witness may have been
influenced by the circumstances under which the defendant was
presented to him for jdentification, you should scrutinize
the identification with great care. You may also consider the
i length of time that lapsed between the occurrence of the crime
i and the next opportunity of the witness to see defendant, as
g a factor bearing on the reliability of the identification.

A You may also take into account that an identification

o ‘ made by picking the defendant out of a group of similar indi-
viduals is generally more reliable than one which results from

the presentation of the defendant alone to the witness.

K (3) You may take into account any occasions in which
7 the witness failed to make an identification of defendant,
A or made an identification that was inconsistent with his

2 identification at trial.

(4) Finally, you must consider the credibility of each
identification witness in the same way as any other witness,
consider whether he is truthful, and consider whether he had
the capacity -and opportunity to make a reliable observation
on the matter covered in his testimony.

I again emphasize that the burden of proof on the
prosecutor extends to every element of the crime charged, and
this specifically includes the burden of proving beyond a
reasonable doubt the identity of the defendant as the perpetrator
of the crime with which he stands charged. If after examining
the testimony, you have a reasonable doubt as to the accuracy
of the identification, you must find the defendant not guilty.

Staff: United States Attorney George Beall
Assistant U.S. Attorney Jeff White

. (District of Maryland)

'S
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CONTROLLED SUBSTANCES ACT

DISTRICT COURT HELD TO LACK AUTHORITY TO DISMISS
NARCOTIC PROSECUTION AT REMOVAL HEARING.

United States v. Hon. Judge June L. Green (C.A.
p.C., June 18, 1974).

Eugene Byrd and Roy Black, residents of the District
of Columbia, were indicted in the Southern District of Florida
for narcotic violations. Thereafter, they were arrested in
the District of Columbia and granted a removal hearing. At
the hearing the district court granted Byrd's and Black's
motion to dismiss the prosecution, based on alleged pre-
judicial delay in its institution. On appeal, the United States
Court of Appeals for the District of Columbia reversed, holding
that, under the removal provisions of Rule 40(b), F.R.Crim.P.,
when the prosecution produces a certified copy of the indict-
ment and establishes that the person arrested is the defendant
named in the indictment, removal must be allowed and the
district court lacks authority to dismiss the prosecution. The
Court then remanded, with instructions to the district court
to allow removal proceedings to continue.

Staff: United States Attorney Harold H. Titus, Jr.

Criminal Division
Charles L. Jaffee

FIREARMS - RECENT DEVELOPMENTS

EIGHTH AND NINTH CIRCUITS CONSIDER EFFECT OF STATE
"EXPUNGEMENT" STATUTES ON DEFENDANT'S STATUS AS PRIOR CONVICTED
FELON.

Three recent Court of Appeals cases, United States v.
Hoctor 487 F.2d4 270 (C.A. 9, 1973), United States v. Andrino
(C.A. 9, No. 72-2141, Decided May 8, 1974) and United States
v. Mcstad 485 F.2d4d 199 (C.A. 8, 1973) have examined the
irmpact of state "expungement" statutes on a defendant's status
as a prior convicted felon.

In United States v. Hoctor, the defendant was charged
with transporting or receiving explosives in interstate or
foreign commerce after having been convicted of a felony in
viclation of 18 U.S.C. 842(i). The defendant argued that
the expungement of his conviction pursuant to Washington Revised
Code & 9.95.240 (1957) removed him from the class of persons
subject to 18 U.S.C. 842(i). That Washington statute provides
in pertinent part that "every defendant who has fulfilled the
conditions of his probation may be permitted in the discretion
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of the court to withdraw his plea of guilty, enter a plea of

not guilty; the court may dismiss the indictment or information
against such defendant who shall thereafter be released from
all penalties and disabilities resulting from the offense or
crime of which he has been convicted." The Ninth Circuit held
that 18 U.S.C. 848 evinced no Congressional intent to occupy

the field to the exclusion of the states and that the prov151ons
of the Washington statute operated so as to remove the

defendant from the purview of 18 U.S.C. 842(i).

The Solicitor General has authorized appeal to the
Ninth Circuit from the dismissal of the indictment in
United States v. Potts (E.D. Washington, No. Cr-74-11) which
concerns the operation of the same Washington "expungement"
statute in a prosecution for a v1olat10n of 18 U.S.C. App.
1202 (a) (1).

In United States v. Andrino (C.A. 9, No. 72-2141,
Decided May 8, 1974) the Ninth Circuit considered the effect
of a California statute (Cal. Penal Code B81203.4) on the
defendant's status as a convicted felon for purposes of
18 U.s.C. 922(a) (6) (false statement concerning prior con-
viction) and 18 U.S.C. App. 1202(a) (1) (receipt of firearm
by convicted felon). The California statute employs the
same language as does the Washington statute but provides
additionally that "Dismissal of an accusation or information
pursuant to this section does not pernit a person to own,
possess, or have in his custody or control any firearm capable
of being concealed upon the person . . . . .. The court
held that this provision negated defendant's argument that
his conviction had been expunged for purposes of the Federal
firearms statutes.

The Eighth Circuit in United States v. Mostad 485
F.2d 199 (C.A. 8, 1973), a case where defendant was convicted
of violating 18 U.S.C. App. 1202(a) (1), considered a Minnesota
statute applicable to one who has been discharged from probation
that "restored (him) to all civil rights and to full citizenship
with full right to vote and hold office the same as if said
conviction had not taken place."” Minnesota Stat. Ann. 8609.165.
Noting the silence of the Minnesota statute with respect to
the right of such persons to possess firearms and the lack of
Congressional intent to extend the exemptions cited in 18 U.S.C.
App. 1203(2) to persons in this class, the court affirmed the
conviction.

Some 32 states have statutes which may be used as
a basis for an expungement theory of defense. 1In the event
that an expungement defense is anticipated in cases involving
possession of firearms or explosives by felons appropriate
state case law and opinions of the state attorneys general
should be researched.
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Nevertheless, it is the position of the Criminal
Division, until the issue has been firmly resolved in the
courts, that Congress through 18 U.S.C. App. 1203, 18 U.S.C.
925(c), and 18 U.S.C. 845(b) has specifically provided for
the methods of relief whereby a convicted felon can lawfully
regain the right to possess firearms or explosives.
Prosecutions should therefore be initiated in compliance

“with existing guidelines. Should any questions arise

regarding the expungement issue please contact the General
Crimes Section at (202) 739-2745.

FOREIGN AGENTS REGISTRATION ACT
OF 1938, AS AMENDED

The Registration Unit of the Criminal Division
administers the Foreign Agents Registration Act of 1938,
as amended, (22 U.S.C. 611) which requires registration with
the Attorney General by certain per sons who engage with the
United States in defined categories of activity on behalf of
foreign principals.

JULY 1974

During the first half of this month the following new
registrations were filed with the Attorney General pursuant
to the provisions of the Act:

National Federation of Coffee Growers of Columbia,
New York City, registered as agent of Federacion Nacional
de Cafeteros de Colombia, Bogota. Registrant's purpose is
to promote the consumption of Colombian coffee in the U.S.;
to follow the coffee market and keep the foreign principal
advised of market developments, trends and forecasts of
coffee consumption and prices in the U.S.; to develop meaningful
contacts with official agencies of the U.S. Government
involved with the International Coffee Agreement and to
serve as an information center on Colombian coffee. Registrant
is funded by the foreign principal and reports an operating
budget of $350,000 as of January 22, 1974. Bernardo Rueda
filed a short-form statement as United States Representative
and reports a salary of $2,000 plus expense allowance of
$1,600 per month; Enrique Soto filed as Assistant
Representative and reports a salary of $1,900 per month plus
expense allowance of $300 per month; C. Jackson Shuttleworth
filed as Director of Marketing and Promotions and reports
a salary of $2,000 per month; Frank Fernandez filed as
Supervisor, Accounts and Statistics, and reports a salary
of $1,100 per month and Alba L. Higuera filed as Executive
Secretary and reports a salary of $1,100 per month.
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The Public Relations Board of New York, Inc. regis-
tered as agent of Intourist, New York. Registrant will
engage in public relations and advertising to promote
tourism to the U.S.S.R. Registrant reported a public relations
fee of $4,500 from the foreign principal covering the period
March 15 - May 13, 1974. Gilbert A. Robinson and Colleen
Dorfman filed short-form statements as public relations counsel.

Masaoka-Ishikawa and Associates, Inc. of Washington,
D.C. registered as agent of the Japan Trade Center of New
York. Registrant will act as trade representative to the
foreign principal in providing general and specific information
regarding trade and commercial policies and programs of the
United States. Registrant's fee for these services is $18,000.

Daniel J. Edelman, Inc. of Washington, D.C. registered
as agent of the Government of the Republic of Liberia,
Monrovia. Registrant engaged in public relations activities
in connection with the visit of the President of Liberia to
the United States to address a special session of the United
Nations on raw materials and development. Registrant's
services were rendered during April of 1974 for a fee of
$3,000 plus expenses. Mark V. Rosenker, B. J. Norris and
John Martin Meek filed short-form statements as officers
working directly on the Liberian account.

Bozell, Jacobs & Wallrapp, Inc, of New York City
registered as agent of the Bulgarian State Tourist Office,
New York; Alpine Tourist Office, New York and Yugoslavian
State Tourist Office, New York. Registrant will act as
public relations and advertising counsel for the foreign
principals and the proposed budget for Bulgaria is $80,000;
$45,500 for the Alpine Tourist Office and $26,500 for
Yugoslavia. John Paul Andrews filed a short-form registration
as writer working on the foreign accounts and reports
compensation as percentage of annual salary based on time
devoted to the accounts.

The Dominican Republic Government Tourist Office of
New York City registered as agent of the Government of the
Dominican Republic. Registrant's purpose is to promote
tourism to the Dominican Republic. Registrant's operating
expenses are funded by the foreign principal. Hector Raminez
filed a short-form statement as Director of Public Relations
reporting a salary of $350 per month, Roberto Valentin
filed as Director reporting a salary of $980 per month.

Harshe-Rotman and Druck, Inc. of New York City
registered as agent. of the Postmaster General of Canada,
Ottawa. Registrant will engage in public relations to promote
the sale of Olympic Coins in the United States. Registrant's
fee for the initial campaign will be $15,000 and thereafter
its fee will be $7,500 per month.
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The New Zealand Meat Producers Board of New York
City registered as agent of its parent in Wellington.
Registrant is engaged in the promotion of the consumption
of New Zealand meat in the United States and is funded by
the foreign principal. Maurice Amos Jones filed a short-
form as North American Representative and reports a salary
of $25,000 per year.

Activities by persons and organizations already
registered under the Act:

The Japan Trade Centers of Chicago and New York filed
exhibits in connection with their representation of the
Osaka Municipal and Prefectural Governments of Osaka,
Osaka, Japan. The registrants engage in the promotion of trade
cn behalf of the foreign principals and the principals
make annual contributions to the registrants for their services.

Short-form registrations filed in support of registrations
already on file:

On behalf of the Polish Travel Office, ORBIS, New York:
Krzysztof Baginski as travel consultant and reporting a fee
of $403 per month plus rent allowance of $289 per month.

On behalf of the Palestine Liberation Organization:
Hasan A. Kader Rahman as Assistant Director, Researcher and
Lecturer engaged in informational activities to propagate
the views of the Palestine Liberation Organization with regard
to the Palestine problem both at the United Nations and to
the American people at large. Mr. Rahman reports a salary
of $650 per month.

On behalf of Prensa Latina of New York which is the
official Cuban News Agency located at the U.N.: Regula S.
Boorstein as Correspondent reporting a salary of $800 per
month.

On behalf of the German American Chanber of Commerce
of New York: Gerhard Hirseland as Editor of the German
American Trade News and reporting a salary of $19,000 per year.

On behalf of the Government of India Tourist Office
of New York: Shashikimar Ratnakar as Regional Director engaged
in tourist promotion and reporting a salary of $10,000 per
year plus free furnished accommodation.

On behalf of the Turkish Tourism and Information
Office of New York: Z. Gul Rawick as Turkish Government
employee engaged in the promotion of tourism and reporting
a salary of $488 per month.
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On behalf of Sharon, Pierson, Semmes, Crolius and
Finley of Washington, D.C. whose foreign principal is
Mauritius Chamber of Agriculture and Mauritius Sugar
Syndicate: David H. Semmes and Carl Richard Cornelius
as attorneys.

On behalf of Martin Ryan Haley Associates of St. Paul,
Minnesota whose foreign principal is the Tunisian-American
Friendship Society: Patricia A. Revey as consultant who
participated in registrant's public relations campaign to
arrange for a visit to Tunisia by American and Canadian
though 1leaders. Ms. Revey's fee for these services was $2,500.

On behalf of Needham, Harper & Steers Advertising, Inc.
of New York whose foreign principals are French Government
Tourist Office, Italian Line and Infratur: Thomas W. Wells,
advertising executive reporting a salary of $1,000 per year;
Frank Kirkpatrick, advertising executive reporting a salary
of $2,450 per year; Jane Kaufman as Publicist reporting a
salary of $3,250 per year and Merle Schell as advertising
executive reporting a salary of $1,900 per year.

* * *
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace H. Johnson

COURTS OF APPEAL

ADMINISTRATIVE LAW

NEITHER GOVERNMENT OF TRUST TERRITORY NOR HIGH COMMISSIONER
IS A "FEDERAL AGENCY" FOR JUDICIAL REVIEW UNDER THE APA
OR NEPA; LEGALITY OF HIGH COMMISSION'S ACT SHOULD
INITIALLY BE DETERMINED BY THE HIGH COURT OF THE
TERRITORY.

The People of Saipan, et al. v. U.S. Department of
Interior, et al. (C.A. 9, No. 73-1769, July 16, 1974;
D.J. 90-1-4-617)

A number of residents of Saipan, part of the Trust
Territory of the Pacific Islands the United States administers
for the United Nations, filed suit in the District Court for
the District of Hawaii to challenge the execution by the High
Commissioner of a lease permitting Continental Airlines to
construct and operate a hotel on public:land there. Plaintiffs
charged the High Commission's act violated NEPA and the
fiduciary duties of the Department of the Interior. The
district court dismissed on the ground (1) that the Trust
Territory was not a federal agency subject to judicial review
under the APA or NEPA, and (2) that the trusteeship agreement
did not vest plaintiffs with individual legal rights which
they could assert in federal district court. 356 F.Supp. 645.

The Ninth Circuit affirmed the judgment of dismissal,
as modified, holding that since the Trust Territory Government
is a United States territory or possession, within the meaning
of the exclusionary clause in APA, 5 U.S.C. sec. 701(b) (1) (C),
the action of the High Commissioner in approving the lease
was not "federal" action within the meaning of NEPA.

The court explained: (1) that no decisions have
applied APA judicial review to the Trust Territory or even
to any territory or possession; (2) that Congress intended
to exclude from APA review all governments created by Congress;
and (3) that the obligation of the United States under
Article 6, the trusteeship agreement to promote the develop-
ment of the inhabitants of the trust territory towards self-
government, showed the UN's intent to foster self-government.
This led the court not to hold that the actions of the local
government are reviewable in the same manner as the actions
of domestic federal administrative agencies.
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The court disagreed with the conclusion of the district
court that the trusteeship agreement did not create judicially
enforceable substantive rights for the islanders. These rights,
however, should initially be enforced in the High Court of the
Trust Territory. If the High Court should decline to review
the legality of the High Commissioner's action, then, the court
stated, plaintiffs might refile this action in the United
States District Court for the District of Hawaii. Meanwhile,
the court cautioned Continental. Even though a preliminary
injunction had not been granted during the pendency of this
suit, if it continued to build Continental would be acting
at its peril, subject to the power of the court to restore
the status quo, wholly irrespective of the ultimate decision
on the merits.

Judge Trask's concurring opinion stated that the U.N.
Charter is not self-executing and does not in and of itself
create rights which are justiciable between individual
litigants. The Charter, he wrote, is only a compact
between sovereign nations. He agreed with the majority that
jurisdiction lies with the High Court to determine the
validity of the lease.

Staff: Jacques B. Gelin (Land and Natural Resources
Division); Joseph J. Leahy (formerly of the
Land and Natural Resources Division).

&~

ENVIRONMENT

CLEAN AIR ACT; EXTENSIONS AND APPROVALS OF NEW YORK
METRO AREA AIR QUALITY IMPLEMENTATION TRANSPORTATION CONTROL
PLANS SUSTAINED.

Friends of the Earth, et al. v. Environmental Protection
Agency and Nelson Rockefeller (C.A. 2, No. 73-2038, July 1,
1974; D.J. 90-5-2-3-15).

On petition to review, the court affirmed in part
and remanded in part the EPA approval of the transportation
control portions of the New York Metropolitan Area Air
Quality Implementation Plan. Petitioner challenged the
controls as lacking sufficient detail to comply with the
Clean Air Act of 1970 and 19-month extension for meeting
standards as having been granted without exhausting all
reasonable means of achieving the standards by 1975. The
court held: (1) the plan is sufficiently detailed if the
Administrator can determine that the proposed strategies
will achieve national air quality standards and that EPA can
approve plans which postpone promulgation of detailed
regulations if the State has chosen a strategy and made a
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firm commitment to put it into effect; (2) EPA did not act
unreasonably in approving a plan that did not provide for
maintaining current mass transit fares; (3) the strategy of
reducing illegal parking by augmenting a paraprofessional
enforcement staff was reasonable; (4) since EPA failed to
explain how a 50% reduction in available parking places,

that are often vacant, will result in a 50% reduction in vehicle
miles traveled, which is necessary to meet ambient air

quality standards, EPA, on remand, must provide further
explanation; (5) EPA, on remand, must provide a statement
concerning New York's needed assurances on funding and
personnel; (6) with the exception of the suggested alternative
of further reducing taxicab cruising, petitioners, in challenging
the 19-month extention, had failed to carry their burden of
proving that reasonably available and effective alternatives
were overlooked; and (7) the court will not issue an order
requiring New York State to implement its plan because the
proper method of enforcement is for the Administrator or a
private party to institute suit in the district court.

Staff: Lloyd S. Guerci (Land and Natural Resources
Division); Kenneth A. Rubin (formerly of
the Land and Natural Resources Division).

NAVIGATION

DREDGE AND FILL PERMITS.

Gables by the Sea, Inc. v. Lee, etc., et al. (C.A. 5,
No. 74-1028, July 9, 1974; D.J. 62-18-104)

Plaintiff sought to dredge the bottom of Biscayne
Bay and fill certain marshy lands, including mangrove swamps,
on the edge of the Bay. It had permitted its dredge and
fill permit to lapse in 1968. 1Its reapplication for a permit
was denied by the Corps based on adverse comments from the
public and the various governmental agencies. The Fifth
Circuit, per curiam, affirmed the district court's summary
judgment upholding the Corps' action, citing Di Vosta
Rentals, Inc. v. Lee, 488 F.2d4 674 (C.A. 5, 1973).

Staff: Edward J. Shawaker, James R. Walpole
(Land and Natural Resources Division);
Assistant United States Attorney
Robert N. Reynolds (S.D. Fla.).
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MOOTNESS

PREPARATION OF ENVIRONMENTAL IMPACT ‘STATEMENT
MOOTS SUIT TO ENJOIN AGENCY'S GRANT. -

Upper Pecos Association v. Maurice H. Stans (C.A. 10,
No. 71-1411, Jul. 16, 1974; D.J. 90-1-4-280) '

On remand from the United States Supreme Court for
determination of "whether this case has become moot," the
trial court and the Tenth Circuit have agreed that, in fact,
since an environmental impact statement has been prepared, this
controversy is moot. :

Environmentalists had sought to block the granting of
funds by the Commerce Department to be used in an economically
depressed area for constructing a road through a National
Forest. The court of appeals, in agreeing with the district .
court that the case was moot, ruled that the National Environ-
mental Policy Act does not require voiding ab initio a grant
offer for highway construction made prior to the filing of
an environmental impact statement.

Staff: George R. Hyde (Land and Natural Resources
.Division). '

CONDEMNAT ION

JURISDICTION; FEDERAL COURTS LACK JURISDICTION OVER
LANDOWNER'S SUIT COLLATERALLY ATTACKING A SEPARATE
CONDEMNATION ACTION; 28 U.S.C. SEC. 1358; RULE 71A(e),

F.R.CIV.P. ‘ '

- Ledford v. Corps of Engineers, et al. (C.A. 6, Jul. 16,
1974; D.J. 90-1-4-915)

The United States by condemnation took certain land
for the Martins Fork Dam and Reservoir Project. The landowner
commenced a separate lawsuit against the Secretary of the
Army and the United States Attorney, collaterally attacked
the pending condemnation as arbitrarily taking more land than
was needed for the project, and sought to enjoin the defendants
from going forward with the condemnation. The landowner's
action was dismissed in district court. The landowner
appealed and moved the court of appeals to "stay" the district
court's dismissal order pending appeal.

The court of appeals, without oral argument in a
per curiam opinion, dismissed the appeal for lack of jurisdic-
tion in the federal courts "to entertain this action as filed."
The landowner invoked 28 U.S.C. sec. 1358, granting district
courts original jurisdiction
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* * ¥ of all proceedings to condemn real .
estate for the use of the United States '
of its departments or agencies.

e

Butthe court of appeals held that this jurisdictional statute
was restricted to actions "brought by the United States" and
excluded "actions that might have an eminent domain nexus
brought against the government.”

LAy Mo,

The court of appeals left open the question of whether
a taking in condemnation could be collaterally attacked in a
o separate lawsuit. Nevertheless, the court noted the provision
in Rule 71A(e), F.R.Civ.P., requiring that a condemnee
challenge the lawfulness of a taking by a timely answer in the
condemnation action itself, and that failure to do so
"waives all defenses and exceptions not so presented.”

A AP I

Staff: Assistant United States Attorney
James E. Arehart (E.D. Ky.).
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CIVIL PROCEDURE

REAL PARTY IN INTEREST; STANDING; TAXPAYERS' SUIT;
IN A DISPUTE OVER ALLOCATION OF FEDERAL TIMBER-SALE
REVENUES TO OREGON'S "O & C" COUNTIES, COUNTY
TAXPAYERS ARE NOT REAL PARTIES IN INTEREST.

Jones, et al. v. Schultz, et al. (C.A. 9, No. 73-2790,
Jul. 23, 1974; D.J. 90-1-4-639)

The McNary Act of 1937, 50 Stat. 874, 43 U.S.C.
sec. 1181f, directs that 75 percent of federal timber-sale
revenues from the federally-owned "O & C lands" in Oregon be
distributed to 18 Oregon counties every year. But since 1953,
Congress in annual appropriation acts has reallocated one-third
of the counties' 75 percent share for "maintenance" of the
"0 & C lands," thus reducing the counties' revenue share from
75 to 50 percent. See, e.g., Department of the Interior and
Related Appropriations Act of 1973, 86 Stat. 508.

Five taxpayers from an O & C county brought a mandamus
action against the Secretaries of the Treasury and the
Interior to restore the 75 percent formula. The taxpayers
did not claim that the reallocation of revenue shares in the
appropriation acts was unconstitutional. The district court
dismissed the action, and the court of appeals affirmed.

The court held that the taxpayers were not the real
parties in interest under Rul3 17(a), F.R.Civ.P:
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While admittedly, appellants are tax-
payers and citizens in one of the affected
counties, it seems clear that the contested
revenues, even if owing to the counties,
would be paid to the counties directly, and
not to each individual taxpayer * * *,

e

T I VYRRV R

Not one county was party to this litigation. The court also
held that, even if the taxpayers had challenged the consti-

tutionality of the revenue-share reallocations accomplished

in the appropriation acts (which they had not), they lacked

o standing because they lacked a "stake” in the outcome of the
controversy.
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Staff: Dirk D. Snel (Land and Natural
Resources Division); Assistant
‘United States Attorney Jack G.
Collins (D. Ore.).

PUBLIC LANDS

. FIRE SUPPRESSION COSTS; NEGLIGENCE PER SE; STATE
. : - - ‘ANTI-SLASH STATUTES.

United States v. Burlington Northern, et al. (C.A. 9,
No. 72-2971, Jul. 18, 1974; D.J. 90-1-9-772) . >

e

k : The United States brought an action against a logger
# and a landowner to recover fire suppression costs incurred
from a forest fire in that State in 1967 under a cooperative
agreement with the State of Washington. The first two counts
of the complaint were based upon recovery under a Washington
anti-slash statute, and the third count was based on ordinary
' negligence in the accumulation of slash from the logging
B operation. The trial court dismissed the first two counts
and submitted the case to a jury on the count of ordinary
negligence. The jury returned a verdict for the defendants.

In affirming. the judgment of the district court, the
court of appeals held: one, that the anti-slash statute in
issue grants a cause of action to the State of Washington only
since under Washington law a statute is to be construed narrow-
ly as to who may sue; two, that there is nothing in the agree-
ment subrogating the state's statutory claim to the United
States; and three, the United States had failed to preserve
for appeal the issue of the district court's failure to give
instruction on negligence per se. The evidence and the

‘ requested instructions were said to present an absolute
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liability issue.

Staff: Glen R. Goodsell (Land and Natural
Resources Division); formerly Assistant
United States Attorney Robert Wholly
(E.D. Wash.)

COURT OF CLAIMS

PUBLIC LANDS

VALIDITY OF FEES CHARGED FOR SPECIAL USE PERMITS.

Mountain States Telephone and Telegraph Co. V.
United States, (C.Cls. No. 369-72, June 19, 1974; D.J.
90-1-23-1770)

With increasing demand for the use of federally
owned mountain tops for microwave sites, AT&T and its
affiliates have initiated various challenges to the permit
fee schedules established by the Department of Agriculture
for Forest Service lands and by the Department of the Interior
for Bureau of Land Management lands. In this particular case
the Department-of Agriculature, on the ‘basis of a long-standing
regulation providing for a fee based on the "value of the use,"”
assessed a fee which took into consideration the value of the
permittee's "investment" in the site. Plaintiff contended that
the charge could be based only on the "fair market value"”
of the land's use for recreation residence purposes, i.e.,
its use as raw land without reference to the more sophisticated
use contemplated by the permittee. For practical purposes this
amounted to the difference between $300 and $600 a year.
Plaintiff appealed through the administrative process and also
initiated this action to recover the alleged over-payments
for a period of years.

In dismissing the petition the court held that
determination of the fee to be charged for the use of
Forest Service land was within the discretionary authority
of the Secretary, that there was no obligation to charge a
fee based on market value of the use for recreation residence
purposes, that a charge based on value of the investment was
consistent with a charge based on value of the use and that
the Secretary had not acted arbitrarily.

A district court case challenging regulations of the
Department of the Interior relating to permit fees was
recently dismissed for failure to exhaust administrative
remedies. AT&T v. United States Department of the Interior,
et al., No. 5696 (D. Wyo.).
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Staff:

Robert A. Zupkus (formerly of the Land and
Natural Resources Division); Thos. L.
McKevitt (Land and Natural Resources
Division).
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