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COMMENDATION

Assistant United States Attorney Robert D. McDonald
has been commended by United States Attorney Richard A.
Pyle for his diligent prosecution in United States v.
Howard Brookshire, a compensating loan balance case.
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ANTITRUST DIVISION
Assistant Attorney General Thcmas E. Kauper

CIRCUIT COURT

SHERMAN and HOBBS ACTS

CIRCUIT COURT REVERSES DISTRICT COURT VACATING THE
SHERMAN and HOBBS ACT CONVICTIONS OF DEFENDANT.

United States v. Dunham Concrete Products, Inc., (C.A.
5, No. 74-1902; September 26, 1974; DJ 60-10-74)

On Septemher 26, 1974, a unanimous panel of the Fifth
Circuit reversed an crder of Judge William D. Murray va-
cating the Sherman and Hobbs Act convictions of Ted F.
Dunham, Jr. and granting him a new trial pursuant to 28
U.S.C. 2255. The panel also affirmed Judge Murray's order
insofar as it denies post-conviction relief to the three
corporate defendants. Circuit Judge Gee wrote the opin-
ion for a panel which included Circuit Judges Wisdom and
Goldberg.

Judge Murray held that Dunham had been denied due pro-
cess of law because the verdict form which was submitted
to the jury described Counts Three and Five as "conspir-
acy to attempt to monopolize" and "conspiracy to attempt
to extort." Dunham was acquitted on Count One (restraint
of trade) and the jury did not return a verdict on Counts
Two ar.d Four (conspiracy to monopolize and conspiracy to
extort). He said that the use of such language creates
the possibility that Dunham has been convicted of non-
existent offenses. Although the erroneous language had
been suggested by defense counsel, Judge Murray said "no
amount of improper activity on the part of petitioner's
counsel will suffice to create a federal offense where
Congress has not. When events conspire to that end, Jjus-
tice will not be deterred by the possible existence of
guestionable trial tactics."

Judge Murray concluded that the corporate defendants
are not entitled to relief because Section 2255 does not
provide a remedy for them and coram nobis is generally
limited to errors of fact which do not appear on the face

779



780

of the record. Hs alsc rojected ciaims for relief based
on various items of "newly discovered" evidence.

The court of appeals first rejected Dunham's claim
that the government is not entitled to appeal a Section
2255 order granting a new trial because such an order 1is
not final. Judge Gee said that the Section 2255 proceed-
ing ended "with an order requiring the Government, if it
wishes to persist in an effort to punish Dunham, to return
to Square One and recommence its effort ab initio."

SAENE T  wa

S A

) Although defense counsel's authorship of the verdict

& form and failure to cite the verdict form language as

’ error on direct appeal presents "interesting questions of

invited error and deliberate by-pass of appellate remedies,”

the court said it is unnecessary to answer those questions

i because they are "satisfied beyond a reasonable doubt" that

§ the erroneous language did not contribute to Dunham's con-

H viction. The phrase "conspiracy to attempt to monopolize"

¥ has four conceivable meanings: A - conspiracy to monop-

B lize, B - conspiracy to fail to monopolize, C - attempt
to monopolize, and D - attempt to fail to monopolize. B
and D are "nonsense" and the jury could not have meant A
because they were unable to reach a verdict on Count 2
which was labelled "conspiracy to monopolize." There-
fore, the jurors must have meant "attempt to monopolize"
which is precisely what the indictment alleged. The court
said: "We decline to construe the verdict as meaning the
jury agreed on nothing or on nonsense . . . 'when a per-
fectly rational explanation for the jury's verdict, com-
pletely consistent with the judge's instructions, stares
us in the face.' Schneble v. Florida, 405 U.S. 427, 432

The court said that the same analysis is applicable
to Count Five and the corporate defendants' verdict form
claims and that the defendants' other contentions are
"meritless.”

Staff: Carl D. Lawson (Antitrust Division)
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CIVIL DIVISION
Assistant Attorney General Carla A. Hills

COURT OF APPEALS

GCOVERNMENT EMPLOYEES

FIFTH CIRCUIT UPHOLDS DISCHARGE OF PSYCHOLOGIST FOR
WEARING "PEACE PIN" WHILE ON DUTY AT V.A.HOSPITAL.

Smith v. United States (C.A. 5, No. 73-2453, October 7,
1974; D.J. No. 35-73-iZ}).

Dr. Donald K. Smith, a clinical psychologist on the staff
of the Veterans' Administration Hospital, Dallas, Texas, began
wearing a "peace pin" -- a lapel pin fashioned with the out-
line of a dova cuperimposed on a replica of the American flag
-- while orn duty in March, 1977. Despite the instructions of
his superiors that he remove the pin because it might be
harmful to patients and impair his effectiveness as a psy-
chologist, Dr. Smith continued to wear the pin. He was con-
sequently discharged. The discharge was upheld by the
Veterans Administraczicon and the Civil Servize Commission,
and Dr. Smith faled suit in federal <Zistrict court, alleging
that the discharge violated his First Amendment right of free
expression. ‘The district court granted judgment for the
Government on the ground that there.was a reasonable con-
nection between the conduct for which Dr. Smith was discharged

-and his fitness to serve.

On Dr. Smith's appeal, the Fifth Circuit affirmed. The
court held that in order for the Government to constitution-
ally discharge a federal employee for exercising the right
of free speech, it must clearly demonstrate that the employ-
ee's conduct "substantially and materially interferes with
the discharge of duties and responsibilities inherent in
such employment". The court found that in the context of the
psychotherapeutic work which Dr. Smith performed, the Govern-
ment met that test in this case. The court also accepted our
argument that despite the fact that there was record evidence
that some staff members at the hospital wore American flag
lapel pins, Dr. Smith was not denied equal protection because
there was no record evidence that such pins were worn by
staff members in the psychotherapeutic ward where Dr. Smith
worked. Finally, the court accepted our argument that the
discharge served to protect the constitutional right of pri-
vacy enjoyed by those patients at the hospital who might have
been offended by the "peace pin".

Staff: Neil H. Koslowe (Civil Division)
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HOUSING DISCRIMINATION

SIXTH CIRCUIT REVERSES ORDER REQUIRIXNG HUD TO FINANCE
CONSTRUCTION OF 530 NEW HOUSING UNITS TO REDRESS"NEGRO REMOVAL"
IN HAMTRAMCK, MICHIGAN.

Garrett, et al. v. City of Hamtramck, et al. (C.A. 6,
Nos. 73-1862 and 73-1863, September 26, 1974; D.J. No. 145-
17-20).

In this class action, black residents of Hamtramck, Michigan
alleged that the City of Hamtramck and the Department of Housing
and Urban Development had employed numerous urban renewal and
other federal programs as a means of "Negro removal" by tearing
down black dwelling units without providing replacement housing.
The complaint alleged, inter alia, violations of the Housing
Act of 1949, 42 U.S.C. 1441, et seq., and the Civil Rights Acts
of 1964 and 1968. T

The district court awarded judgment for the plaintiffs and
entered a comprehensive remedial decree requiring the construc-
tion of 530 new housing units, holding that both the City and
the federal defendants were guilty of intentional violations of
a number of Michigan and federal statutes as well as the Fifth
and Fourteenth Amendments. On appeal, the Sixth Circuit sub-
stantially narrowed the scope of HUD's liability by holding that
only with respect to one project had HUD violated the plain-
tiffs' rights by failing to halt a City program that was dis-
criminatory. The court of appeals remanded the case for con-
sideration of a more limited remedial decree.

Staff: Anthony J. Steinmeyer (Civil Division)
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IMPOUNDMENT

EIGHTH CIRCUIT HOLDS THAT SECRETARY OF AGRICULTURE HAD
NO AUTHORITY TO SUSPEND RURAL ELECTRIFICATION PROGRAM.

Sioux Valley Empire Electric Association, Inc. v. Butz
(C.A. 8, No. 74-1171, September 26, 1974; D.J. No. 145-8-947).

On December 29, 1972, the Secretary of Agriculture announc-
ed that, as of January 1, 1973, no further direct loans at 2
percent annual interest would be made for rural electrification
pursuant to the Rural Electrification Act of 1936, 7 U.S.C. 901,
et seq. (REA). Instead, the Secretary announced that he would
make funds available for rural electrification by utilizing his
authority to insure and guarantee 5 percent loans for "essential
community facilities" pursuant to the newly-enacted Rural Devel-
opment Act, 7 U.S.C. 1926, et seq.

On May.1ll, 1973, amendments to the REA became effective,
adding to the Secretary's authority to make direct 2 percent
loans the authority to insure and guarantee loans at 5 percent
annual interest. The Secretary thereafter announced that he
would again make funds available for rural electrification
pursuant to the REA, as amended.

Plaintiff, a rural electric cooperative which had an
application for a 2 percent loan pursuant to the REA pending on
December 29, 1972, instituted this suit to compel the Secretary
to process its application, contending that the Secretary did
not possess the authority to convert the 2 percent direct loan
program to a 5 percent guaranteed and insured loan program. The
district court entered summary judgment for the plaintiff.

On appeal, the Eighth Circuit affirmed, holding that the
Secretary was required to process applications for 2 percent
direct loans which were pending between December 29, 1972 and
May 11, 1973, the date the amendments to the REA went into
effect. The court examined the statutory language of the REA
as a whole, as well as its legislative history, and concluded
that Congress did not intend to grant authority to the Sec-
retary to suspend the program. The court rejected the Sec-
retary's contention that the Act did not specifically require
the Secretary to expend the funds and stated that, to the
contrary, there was no specific provision which authorized
the suspension and the "failure to include such a provision is
strong evidence that Congress did not intend to grant such dis-
cretion". The court also held that its conclusion was support-
ed by the fact that no member of Congress supported the Sec-
retary's announcement of December 29, 1972.

Staff: David M. Cohen (Civil Division)



g,

=

- 784

LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace H. Johnson

SUPREME COURT

PUBLIC LANDS

TRANS-ALASKA PIPELINE AUTHORIZATION ACT.

Bud Brown Enterprises, Inc. v. Morton, S.Ct.
No. 73-1829, Oct. 5, 1974; D.J. 90-1-3-3784.

On October 15, 1974, the Supreme Court affirmed,
on direct appeal pursuant to the provisions of Section 203(d)
of the Trans-Alaska Pipeline Act, 87 Stat. 576, the district
court's entry of summary judgment in favor of the Secretary
of the Interior in this action.

Brown initiated this action seeking to require the
Secretary of the Interior to issue it certain rights-of-way
and land use permits so as to permit it to construct an oil
and gas pipeline and a transportation and communications
system from the North Slope of Alaska to the Port of Valdez;
to restrain the Secretary from issuing such rights-of-way
and land use permits to anyone else (and to have Sec~
tion 203(d) of the Trans-Alaska Pipeline Act declared in-
valid). <

Brown claimed that the Secretary had acted in
an arbitrary and capricious manner in denying it the
requested rights of way and land use permits--the Sec-
retary had rejected the applications as being incomplete
for failure to comply with the mapping requirement--and
that Section 203(d) of the Trans-Alaska Pipeline Author-
ization Act was invalid because it deprived it of due
process of law and unconstitutionally deprived the courts
of jurisdiction to enforce its right to impartial admin-
istration of the laws of the United States.

The district court, by entering summary judgment
for the Secretary, found that the Secretary had not acted
arbitrarily or capriciously and that the Trans-Alaska
Pipeline Authorization Act--which directed the Secretary
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to issue the needed rights-of-way and land use permits to

the Alyeska Pipeline Service Company--was a valid con-
gressional exercise of its powers to dispose of the proper-
ty of the United States and to limit the jurisdiction of
inferior federal courts.

Staff: Herbert Pittle and Lawrence E.
Shearer (Land and Natural Resources
Division).

COURTS OF APPEALS

MINES AND MINERALS

FINDING OF LACK OF DISCOVERY SUPPORTED BY
SUBSTANTIAL EVIDENCE IN THE RECORD.

Multiple Use, Inc. v. Morton (C.A. 9, No. 73-1218,
Oct. 2, 1974; D.J. 90-1-18-920).

A mining claimant appealed from a summary judg-
ment in favor of the Secretary of the Interior sustaining
his decision invalidating a placer mining claim because
of lack of discovery of a valuable mineral deposit. The
court of appeals after adopting the district court's
opinion (353 F.Supp. 184) affirmed, holding: :

1. The courts had jurisdiction to review the
Secretary's decision under the APA. The district court
properly relied only on the administrative record in
determining if the Secretary's decision was arbitrary or
capricious or unsupported by substantial evidence. The
trial judge properly declined to hold a de novo hearing,
nor did he merely state a bold, unsupported conclusion
that the Secretary's decision was supported by substantial
evidence. Conversely, there was substantial evidence
in the record that the claimant had not made a valid
discovery under the latter intent of the mining laws.

2. The Secretary correctly considered the
"marketability test" as a complement to the "prudent man
test."

3. Whether the claimant was entitled to a patent
for 103.18 acres was immaterial and moot.
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4. The patent applicant had not established a
right to a patent under 30 U.S.C. sec. 38.

Staff: Jacques B. Gelin (Land and Natural
Resources Division); Terrence L.
O'Brien (formerly of the Land and
: Natural Resources Division); Assistant
United States Attorney Alice A. Wright
({D. Ariz.).

ENVIRONMENT

SECTION 307 OF CLEAN AIR ACT DOES NOT GIVE
JURISDICTION TO SUIT FOR MANDATORY RELIEF.

N.R.D.C., et al. v. E.P.A. (C.A. D.C. No. 74-1023,
Sept. 11, 1974; D.J. 90-5-2-3-451).

;; N.R.D.C. petitioned for review of regulations
; published under Section 211 of the Clean Air Act, reducing
lead in gasoline because of its adverse effects on health,
including the health of small children in the inner city.
N.R.D.C.'s major claim was that EPA was acting too slowly,
and that it had a mandatory duty to control lead under ‘
Sections 108-110 of the Clean Air Act. The court held
that it had no jurisdiction, under Section 307, over such
a suit for mandatory action in contrast to Section 304 of
the Clean Air Act which gives jurisdiction to a district

court.
Staff: Edward J. Shawaker (Land and Natural
Resources Division).
MINES AND MINERALS
" NON-EXPLOITATION AS EVIDENCE OF LACK QF
MARKETABILITY.

Clear Gravel Enterprises, Inc. v. Nolan Keil,
et al. (C.A. 9, No. 72-2396; D.J. 90-1-18-930).

A mining claimant filed suit to set aside a
decision of the Secretary of the Interior hoiding that
two placer mining claims for sand and gravel near Las
Vegas, Nevada, were void for lack of discovery prior to
July 23, 1955, the effective date of the Common Varieties
Act. Holding that the Secretary's finding that the
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claimant had failed to establish a market for sand and
gravel on the Act's effective date from these specific
claims was supported by substantial evidence, the district
court granted summary judgment in favor of the Secretary.

The Ninth Circuit affirmed, noting that between
1952 and 1956 claimant had leased all 16 of its claims to
the second largest sand and gravel producing company in
the area, and that the company had mined but one of these
claims, that claim not being one of the two claims in-
volved. The evidence had further showed that the one
producing claim produced sufficient sand and gravel to
meet the needs of the market and also provide for any
increased share of the market to its producer.

staff: Eva R. Datz (Land and Natural
Resources Division); Assistant
United States Attorney Dan Ahlstrom
({D. Nev.).

" WATER RIGHTS

ABSTENTION.

_ United States v. Mary Akin, et al. (C.A. 10,
No. 73-1087, Oct. 2, 1974; D.J. 90-2-2-167).

The United States appealed from an order of the
United States District Court for the District of Colorado
dismissing, on the basis of the doctrines of abstention
and comity, the United States' complaint seeking an
adjudication of the United States' water rights, both
its own and those it holds as trustee for the Mountain Ute
and Southern Ute Indian Tribes.

The court of appeals reversed, holding: First,
that the McCarran Amendment, 43 U.S.C. sec. 666, which
consents to the joinder of the United States as a de-
fendant in state court actions for the adjudication of
the rights to the use of water of a river system, did
not divest the United States District Court of juris-
diction to adjudicate such an action, but rather merely
permits the United States to be joined in a state court
proceeding. And second, that the invocation of the
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doctrine of abstention is a very narrowly limited ex-
ception, which may only be applied in narrowly limited
special circumstances, to the federal courts' otherwise
well-established duty to exercise their expressly granted
jurisdiction. The court of appeals also stated that the
presence of the United States in an action militates
strongly against the invocation of the doctrine of ab-
stention.

Staff: Walter Kiechel, Jr., Deputy Assistant
Attorney General, Lawrence E. Shearer
and Donald W. Redd (Land and Natural
Resources Division).

DISTRICT COURTS

PUBLIC LANDS

USE OF PROPERTY BY DEFENDANT FOR TRAILER COURT
NOT INCONSISTENT WITH EASEMENT RIGHTS OF THE UNITED
STATES TO USE PROPERTY AS SPOIL DISPOSAL AREA.

United States v. Waterway Mobile Homes Park,
Inc. (D. S.C., No. 73-547, Sept. 25, 1974; D.J. 90-1-3-3671).

The United States sought to enjoin the use of
land alongside the Atlantic Intracoastal Waterway as a
park for mobile homes and related features, on the basis
that that use would be inconsistent with and interfere
with the rights of the United States to use its easement
to deposit spoil from dredging shoal areas within the
canal. The landowner of the property subject to the ease-
ment had reserved "all such rights and privileges in said
tracts of land as may be used and enjoyed without in-
terfering with or abridging the rights and easements
hereby conveyed." The landowner also had waived and
released the grantee from all claims for damages from
the construction and maintenance of the waterway and the
deposit of spoil on the areas subject to the easement,
which waiver and release was a "continuing convenant
which shall run with the land * * *." The defendant is
a lessee of the same grantor from whom, through a con-
veyance from the State of South Carolina, the United
States acquired its easement.



789

In dismissing the complaint, the court held
that the United States was protected through the waiver-
release clause from claims of damages of both the de-
fendant and its tenants if it elected to exercise its
right to deposit spoil on the property, and that the under-
ground improvements and "easily moveable" mobile homes on
the easement were neither detrimental to nor an abridg-
ment of the Government's rights under the easement.

£ QA

Staff: Assistant United States Attorney
Daniel Fulton (D. S.C.); Andrew F.
Walch (Land and Natural Resources
Division).
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APPLICATION FOR ALLOTMENT REJECTED.

A

Martin J. Sampson v. United States (Civil
No. 99-71C2, W.D. Wash., Mar. 15, 1974; D.J. 90-2-1-2503).

. Plaintiff, a Swinomish Indian, sought, pursuant

to 25 U.S.C. sec. 345, to compel the awarding to him of

i an allotment of an 80-acre tract of unsurveyed land within
: the Swinomish Indian Reservation, Washington, for which

plaintiff had unsuccessfully applied in 1926 and, following

rejection of his application on August 17, 1926, in 1932.

By an order of September 20, 1973, the court
denied both parties' motions for summary judgment upon
its determination that plaintiff should have an oppor-
tunity to prove that the rejection of his application in
1926 was based upon an error of the Commissioner of
Indian Affairs. Upon the same evidence previously con-
sidered, the court concluded in an opinion of March 15,
1974, that plaintiff could not be granted any relief for
reasons that (1) the land applied for was never surveyed,
(2) the failure to have the land surveyed reflected an
administrative determination that such land was not
suitable for allotment, (3) the determination as to
what lands to allot was, until 1934, committed to the
discretion of the President and his agents, and (4) the'
Indian Reorganization Act of 1934, 25 U.S.C. sec. 461
et seq., prevented further allotments after its ef-
fective date.
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The court has not yet entered judgment pursuant

to its opinion.

Staff:

Gerald S. Fish (Land and Natural
Resources Division); Assistant
United States Attorneys Douglas D.
McBroom, Stuart F. Pierson and
Thomas P. Giere (W.D. Wash.).
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