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POINTS TO REMEMBER

AMENDMENT TO REFERRAL PROCEDURES FOR

CRIMINAL CASES DEVELOPED BY THE

SOCIAL SECURITY ADMINISTRATION SSA

The Department of Justice and the Social Security

Administration have agreed to amend the referral procedures of

criminal fraud cases from SSA to the United States Attorney

Effective November 1974 all Social Security

Administration matters in which Criminal Prosecution is rec
commended will be referred by the appropriate Bureau of the

Social Security Administration without being reviewed by the

Department of Health Education and Welfare regional attorneys
The referral letter from the Social Security Administration to

the United States Attorney will advise the United States

Attorney who to contact if further information or investigation

is needed Social Security Administration investigators have

been encouraged to make early contact with the United States

Attorneys office so the investigation effort can be coordinated

by the United States Attorney

In matters in which proseci.ition is not recommended by

the Social Security Administration because of extralegal
factors the following procedure for referral to the United

States Attorney has been agreed upon

In such matters the appropriate Bureau will send to

the United States Attorney with copy to the Department of

Justice written referral containing the following information

The date and specific nature of the offense
The statutes violated
The amount of damages to the Government
The specific extralegal factors which the

Social Security Administration believes

sufficiently compelling to make prosecution
impractical for example suspect is 80 years
old and no overpayment resulted
That declination of criminal prosecution does

not relieve the suspect of civil liability for

the falsity of any claims or overpayment
involved
That action directed to recovery of any
improperly paid funds will be taken
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It has been further agreed that in such matters no

ther tigtion beyond the initial referral will be con
ducted by the Social Security Administration unless specifically

requested by the United States Attorney or Department of Justice

Any questions concerning these revisions should be directed to

.incJ Fraud Section

Criminal Division

REPPODUCTION OF OBLIGATIONS OF THE UNITED STATES

TO FACILITATE LAW ENFORCEMENT POLICY

recent years it has become apparent that there are

occasions upor which making copy of an obligation or security

of the United States by Xerox or other instant copy process in

banks and other financial institutions would be useful for law

enforcement purposes For example the Department has strongly

supported the use of bait money as means of combating extor

tion bank robbery and other depredations of currency
However there may be occasions when the pressures of time in

given situation will preclude the use of prepared bait money
and an effort could be made to make some record of the money

being paid to an extortionist by reproducing copies of the

currency Another instance in which the reproduction of

currency would aid law enforcement would be when an obligation

is presented but not accepted and it is not feasible to retain

the original long enough to determine whether the obligation is

stolen or counterfeit Finally the photostating of marketable

securities by financial institutions for in house use could

help impro7e the accounting procedures inventory controls and

nterr1 uriv measures concerning such securities

The advantage of allowing the reproduction by financial
institutios of obligations of the United States for law enforce
mentpurj.ce must be considered in conjunction with Section 474

of Tat 18 United States Code which in general prohibits
mar tmravirq photograph print or impression in the
lier of any ch1iqation or securit of the United States In

resnonse to incuiries from the Pmerican Bankers Association
th Department worJ-ir.g with the United States Secret Service
has developed certain guidelines which cover the circumstances
urcor which financial institutions may reproduce obligations of

be United tates for law enforcement purposes These guide
ilflCS were incorporated in letter to the American Bankers
Association The text of the letter is as follows

Following our letter to you of July 22
1974 we have completed our inquiry on the

cuestion of reproductior by financial insti
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tutions of obligations of the United States
for the purpose of law enforcement We are
pleased to report that although the Department
of the Treasury opposes any blanket form of
authorizing such reproduction activity the
policies of the United States Secret Service
are sufficiently flexible to accommodate the
needs outlined in your letter to us on the

subject

As to bait money the authorization in

USC 5042 to make motion picture films
microfilms or slides for projection upon
screen should serve any need for photographing
currency on deliberate preplanned basis
When the demands of an extortionist or other
violator preclude use of prepared bait money
the Service recognizes the need for emergent
response and will not object to necessary
reproduction activity However the insti
tution concerned must first notify the Secret
Service field office concerned of the situation
and proposed action Circumstances may on
occasion permit notification only contempo
raneously or in exceptional situations only
after the fact Prompt notification even after
the fact is mandatory

You should note that any employee of an
institution who seeks to justify his actions as
intended to aid law enforcement in accord with
the foregoing is presumably aware of the concom
mitant notification requirement Any spurious
claim of emergency or failure to report promptly
would be regarded as evidence that the reproduction
activity was in violation of 18 USC 474

All of the foregoing observations apply with
respect to the second situation you mentioned
when an obligation is presented but not accepted
and the attendant circumstances preclude retention
of the original long enough to verify whether the
obligation is stolen or counterfeit

In yet third situation when in order to

provide proper security for an obligation
financial institution would find it useful to
make an office machine copy of an obligation
other than currency for use in necessary book
keeping operations while maintaining the
original in vault for safe keeping we have
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ascertained that apractical solution is

permissible Each institution must first
clear everysuch operation with the United
States Secret Service field office concerned
Approval of the operation is contingent upon
the use of template which results in copy
showing only data essential for processing the

transaction and bearing prominent legend
Non-negotiable Copy

As the member institutions of your
Association can well appreciate the sensi
tivity of the Federal Government to any action
which might facilitate the counterfeiting of

obligations of the United States we trust they
will be most circumspect in confining themselves
strictly to the scope of the foregoing guidelines
We would appreciate copy of any information

you distribute to them on the subject

The Secret Service will disseminate the guidelines con
tained in this letter to its offices in the field

Criminal Division

CIVIL FORFEITURES

United States Attorneys are advised that civil

forfeiture matters which heretofore were within the juris
diction of the Narcotics and Dangerous Drug Section and the

Internal Security Section Criminal Divisionhave been trans
ferred to the new Special Litigation Section by riiTLinal Division

Directive No 42 dated September 11 1974 Any matters

concerning such cases should be addressed either to Mr Robert

Keuch Chief Special Litigation Section Criminal Division

or to his attention Excepted from the application of the

Order are matters concerning forfeiture under the provisions
of 18 U.S.C 1955 The Special Litigation Section handlesonly

remission nd mitigation petitions resulting from violations

of that section of the Code
Criminal Division

Federal Advisory Committee on False Identification

On October 14 1974 the Attorney General announced

the creation of Federal Advisory Committee on False Identi
fication This Committee will study criminal techniques used

in false identification and assess its impact on the criminal

justice system and commercial transactions check passing and
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fraudulent credit card schemes Further the Committee will

provide forum through which Federal state and local preventive

measures may be recommended Finally it will educate the public

by documenting all aspects of the false identification problem
Some 12 Federal agencies will be represented on the Committee
as well as interested organizations from State and local levels

and the private sector

Some of the more commonly used techniques of false

identification include obtaining copies of birth certificates

of deceased infants and bogus credentials for border-crossing

purposes between the United States and Mexico Most of those

using the deceased infant method are underground groups and

common fugitives

Many of the illegal entry cases have constituted

Federal law violations but have gone unprosecuted Moreover
obtaining fraudulent State identification documents is not

usually criminal under State law The policy aaainst prosecuting

Federally should be carefully re-evaluated in those districts

where Federal law violations in the false document area are

common We ask that United States Attorneys Offices review

each such case with view toward prosecution should the cir
cumstances warrant

We welcome the views and suggestions of the United

States Attorneys regarding prosecition in the wea of frau1ulent

identification documents They may be addressed to the General

Crimes Section Criminal Division Department of Justice

Washington
Criminal Division
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TAX DIVISION

Assistant Attorney General Scott Crampton

POINTS TO REMEMBER

TRUST FUND CASES

Employers noncompliance with their withholding tax

collection and payment obligations has been serious and

persistent problem for the Internal Revenue Service

Direct referral and prompt prosecution were arranged for

resultant criminal Trust Fund Cases under 26 U.S.C 7215

See Tax Division Memo No 558 dated January 15 1968 to

All United States Attorneys Some court resistance and

many negligible sentences have resulted Accordingly as

further effort to help the Service with its enforcement

United States Attorneys are urged to explain to their

judges the serious revenue drain caused in this area and

request that at minimum every sentence include pen
od of probation with special condition requiring full

compliance with the trust fund statute 26 U.S.C 7512

USE OF 18 U.S.C 1001

IN TAX CASES

From time to time we find that United States

Attorneys have added 18 U.S.C 1001 counts to tax
indictments without prior Tax Division authorization
You are reminded that all such charges in tax cases

must be cleared in advance This Tax Division policy
is even more restrictive than the general Departmental

policy of restraint in authorizing use of Section 1001

Moreover since taxoriented crimes are primarily
offenses against the revenue and ought to be identified

as such for the public charges should be brought
under criminal provision of the Internal Revenue Code

whenever one is available

Tax Division



891

ANTITRUST DIVISION
Assistant Attorney General Thomas Kauper

DISTRICT COURT

SHERMAN ACT

COURT ACCEPTS NOW PLEAS FROM DEFENDANTS OVER
GOVERNMENT OBJECTION DENIED MOTIONS OF PRIVATE TREBLE
DAMAGE PLAINTIFFS TO BE HEARD AS A.MICI CURIAE OPPOSING
PLEAS ND IMPOUNDS ALL GRAND JURY DOCUMENTS

United States E.I du Pont de Nemours and Company
etal Cr 74279 October 18 1974 DJ 601127

On October 18 1974 the nine corporate defendants were
arraigned before Judge Lawrence Whipple in Newark New
Jersey

Before the arraignment Judge Whipple considered motions

Southern District of New York based on allegations in the
by plaintiffs in two private treble damage actions in the

above criminal case and companion civil case for leave
to be heard as amici curiae in oppo5ition to pleas of nob
contendere delay in the acceptance of such pleas by
the Court pending restitution negotiations between these
plaintiffs and the defendants in the private suits all of
whom are defendants in this criminal case and an order
allowing private plaintiffs to inspect and copy Grand Jury
documents third motion was filed by potential treble
damage claimant seeking to be heard as amicus curia in oppo
sition to any proffered nob contendere pleas and also seek
ing an impounding order

Movants argued that they should be granted leave to ap
pear as amid so that they could point out why the Courts
acceptance of nob contendere pleas would not be in the pub
lic interest They noted that treble damage actions were of
substantial deterrent value and that this was an important
consideration in this case where some defendants have his
tory of antitrust violations They also argued that Congress
intended that Government antitrust cases be used to assist
private litigants and urged that the Court postpone accep
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tance of the nob pleas pending restitution negotiations
in furtherance of the Congressional intent and that their
status as treble damage litigants and the Congressional in
tent to assist such litigants outweighed any inconvenience
to the Government occasioned by an order granting movants
access to inspect and copy Grand jury documents

Defendants in the criminal action opposed such motions
on the ground that private action plaintiffs had no standing
to appear as amid curiae in the criminal action They ar
gued that such an appearance would not only contravene pub
lic policy by burdening the Court and the parties to the
criminal case but would also be an unconstitutional encroach
ment upon the prosecutorial function which has been entrust
ed solely to the Executive Branch It was also urged that to
the extent such an appearance interfered with defendants de
fense efforts due process would be denied the criminal de
fendants Finally the criminal defendants argued that the
Federal Rules of Criminal Procedure did not provide for such
an amici curiae appearance that in any event private action
plaintiffs were interested persons and not truly friends of
the Court and that no complicated issues were present war
ranting such an appearance

The Government did not oppose mova.nts request to be
heard as arnici in opposition to any nob pleas but did ob
ject to private plaintiffs requests for postponement of the
arraignment and for an impounding order granting them access
to arand jury documents We argued that private plaintiffs
motion to postpone arraignment pending restitution negotia
tions was simoly an attempt by such plaintiffs to use our
criminal case to enhance their bargaining position in their
private actions and as such was an impermissible attempt
to interfere in the criminal process The Government ac
knowledged the Congressional intent to aid private liti
gants but observed that Congress never intended to make such
litiaants partners in criminal prosecutions citing Sam Fox
Publishing Co U.s 366 U.s 683 1961 U.S
National_Bank Trust Co 319 Supp 930 E.D Pa 1970
and U.S Automobile Manufacturers Assn 307 Supp
617 C.D Cal 1969 where intervention by private parties
in even government civil cases had been denied

We objected to the motion for an order to inspect and
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copy Grand Jury documents on the grounds that such access at
this time would violate the secrecy requirements of Rule
6e of the Federal Rules of Criminal Procedure no partic
ularized need having been demonstrated and unduly ham
per the Government in the preparation and conduct of its
criminal and civil actions We also noted that we had al
ready obtained an order impounding grand jury documents in
the custody of the Clerk of the Court but allowing their re
lease to the Government for its use in any proceeding grow
ing out of the Grand Jury investigation

After brief recess Judge Whipple ruled that movants
had no standing to appear in the criminal action and denied
their motions to be heard as amici adding that the Court
would disregard all substantive arguments and contentions
made by movants Judge Whipple also stated that he intended
to disregard letter submitted to the Court by an attorney
associated with Ralph Nader in support of the above movants
motions because letter was not the proper procedure under
the Federal Rules of Criminal Procedure and the Local Rules
for addressing the Court Judge Whipple then ruled sua
sponte that all grand jury documents were to be impounded
pending further order by the Court and directed that an ap
propriate order be submitted

At this point the arraignment began and eight of the
nine corporate defendants offered pleas of nob contendere
One defendant American Color and Chemical Corp pleaded
not guilty We objected to the nob pleas noting that this
was pricefixing case and that the Government would still
have to try the case against remaining defendant thus
affording no substantial saving of time and effort on the

part of the Government and the Court Nevertheless the
Court after satisfying itself that such pleas were offered
with full knowledge of the consequences thereof and after
eliciting from each attorney statement that no leniency on

sentencing had been promised in connection with the proffer
ed nob pleas accepted pleas of nob contendere from

E.I du Pont de Nemours and Company
Verona Corporation
Allied Chemical Corporation
American Cyanamid Company
BASF Wyandotte Corporation
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CIBA-GEIGY Corporation
Crompton Knowles Corporation and
GAF Corporation

Judge Whipple instructed the attorneys for those defen
dants which had pleaded nob but who did not have certi
fied authorization from their respective clients to offer
said pleas on their behalf to file such authorizations with
the Court forthwith

Judge Whipple then referred the defendants who had
pleaded nob to the Probation Office which is to prepare pre
sentence reports No date for sentencing was set

Finally Judge Whipple directed that attorneys for the
Government and American Color and Chemical Corporation at
tempt to negotiate mutually convenient schedule for dis
covery

Staff Donald Ferguson Philip Cody and Melvin
Lublinskj
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CIVIL DIVISION
Assistant Attorney General Carla Hills

SUPREME COURT

BLACK LUNG BENEFITS ACT

SUPREME COURT SUMMARILY AFFIRMS CONSTITUTIONALITY OF INDUS
TRY RESPONSIBILITY UNDER THE BLACK LUNG BENEFITS ACT FOR BENEFITS
PAYABLE ON OR AFTER JANUARY 1974

National Independent Coal Operators Assoc Brennan

Ct No 731902 decided Oct 29 1974 D.J 23645237

An association of coal mine operators and various individual

coal mine operators brought this action seeking declaratory and

injunctive relief against enforcement of certain regulations of

the Secretary of Labor issued under Title IV of the Federal Coal
Mine Health and Safety Act of 1969 as amended by the Black Lung
Benefits Act of 1972 30 U.S.C 901 et seq Title IV provides
for payment of monthly black lung beifiE to coal miners to
tally disabled by pneuinoconiosis an occupational disease of coal

miners or to the survivors of coal miners whose death was
caused by pneumoconiosis Benefits for claims filed from the
date of original enactment of the 1969 Act to December 31 1973
are payable by the federal government under Part of Title IV
administered by the Secretary of Health Education and Welfare
Benefits for claims filed on or after January 1974 are made
the responsibility of the coal mining industry under Part of
Title IV administered by the Secretary of Labor under applicable
provisions of the Longshoremens and Harbor Workers Compensation
Act or by the States under qualifying workmens compensation
law Claims filed from July through December 1973 are payable
by the federal government through 1973 and by industry there
after

The mine operators contested regulations issued by the Sec
retary of Labor under Part which mandated industry liability
for black lung benefits even where mine employment had termi
nated prior to the enactment of the Act which set forth certain

evidentiary presumptions for proving the existence of pneumoco
niosis which defined the term total disability which defined
the term responsible operator and which clarified the right
of certain miners to receive medical benefits The Secretary
urged that the contentions were in reality directed to the stat
ute itself and threejudge court was convened The three
judge court ruled that the Secretarys regulations were consist
ent with the statute and that the statute was constitutional
372 Supp 16 D.C.

The operators appealed to the Supreme Court under 28 U.S.C
1253 repeating in their jurisdictional statement the contentions
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made below The government filed motion to affirm On Octo
ber 29 1974 the Supreme Court summarily affirmed Two Justices
White and Renquist JJ were of the view that the case should
be given plenary review

Staff David Orlikoff Robert Rader and
Michael Kirnmel Civil Division
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COURT OF APPEALS

FREEDOM OF INFORMATION ACT

NINTH CIRCUIT GOES INTO CONFLICT WITH C.A.D.C THIRD AND
FIFTH CIRCUITS AND HOLDS THAT SECTION 1106 OF THE SOCIAL SECURITY
ACT IS STATUTE WHICH SPECIFICALLY EXEMPT FROM DISCLOSURE
UNDER EXEMPTION OF THE FREEDOM OF INFORMATION ACT

People of the State of California et al Weinberger
et al C.A No 731494 decided November 1974 D.J 145
16508

Plaintiffs sought disclosure under the Freedom of Inforrna
tion Act of certain state inspection reports in the custody of

the Secretary of Health Education and Welfare pertaining to

nursing homes receiving Medicare benefits H.E.W refused to
disclose the reports relying on section 1106 of the Social
Security Act 42 U.S.C 1306 which prohibits disclosure of in
formation received under the Act except as regulations permit
The district court upheld the governments reliance on this
statute and the Ninth Circuit in 2-to-i decision affirmed
holding that section 1106 is statute which specifically ex
empt from disclosure within the meaning of Exemption of

the Freedom of Information Act Judge Duniway dissenting
would have followed the C.A.D.C Third and Fifth Circuits
which have held that section 1106 ddes not specifically ex
empt because it permits regulatory exceptions

Staff Michael Kimmel Civil Division
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SOCIAL SECURITY ACT

TENTH CIRCUIT HOLDS THAT IN EMPLOYEE-INDEPENDENT CONTRACTOR

DETERMINATIONS UNDER THE SOCIAL SECURITY ACT THE REALITIES OF

THE SITUATION CONTROL OVER THE FORM INTO WHICH THE RELATIONSHIP

IS SOUGHT TO BE CAST BY THE PARTIES AND THAT THE SECRETARYS
CONCLUSION ON THIS POINT IS FACTUAL ONE SUBJECT TO JUDICIAL
REVIEW ONLY UNDER THE SUBSTANTIAL EVIDENCE TEST

Coddens Weinberger C.A l0No 74-1074 D.J 13759-131

Plaintiff was longtime employee of tax-exempt organiza
tion which had elected not to waive its exemption from Social

Security taxation Neither the organizations employees nor the

organization paid Social Security tax and the employees received

no credit toward Social Security benefits as result of their

employment In an attempt to qualify for benefits plaintiff
and the organization entered into contracts purporting to change
the plaintiffs status from employee to independent contractor
Plaintiff then paid selfemployment Social Security taxes for

three years and sought Social Security benefits Benefits were
denied by the Secretary on the ground that plaintiff was in fact

the employee of taxexempt organization rather than an inde
pendent contractor and could not obtain coverage by payment of

selfemployment taxes which were returned The district court
reversed the Secretary concluding that the contracts controlled

the work relationship and therefore the plaintiff was an inde
pendent contractor

On appeal by the government the Tenth Circuit reversed

per curiam holding that in employee-independent contractor
determinations under 42 U.S.C 410j the Secretary is entitled

to weigh the realities of the work relationship rather than the

form into which the parties seek to cast it Since the Court
of Appeals also concluded that the Secretary.s inquiry is

factual determination it can be reviewed only under the sub
stantial evidence test

Staff John Villa Civil Division
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____CRIMINAL DIVISION
Assistant Attorney General Henry Petersen

COURT OF APPEALS

CRIMES OCCURING UPON AN INDIAN RESERVATION

On September 25 1974 the Ninth Circuit Court of
Appeals upheld the dismissal of two indictments charging
Indians with aggravated assaults United States Cleveland
No 73-3604 involved assault with dangerous weapon while
United States Chicago No 74-1113 involved assault re
sulting in serious bodily injury In both cases the Court of
Appeals ruled that incorporating Arizona state law to define
and punish these two aggravated assault offenses under 18 U.S.C
Sec 1153 resulted in the imposition of harsher punishment
upon Indians than upon non-Indians charged under 18 U.S.C
113c or Arizona law sets forth minimum punishment of
five years for these offenses In view of the mandatory lan
guage of Section 1153 that these offenses shall bedefi.ned and

punished according to state law the Court refused to rewrite
the penalty provisions of Section 1153 by limiting the maximum
possible sentence to five years Additionally theCourt found

denial of equal protection in Cleveland because Federal law
does not

Further review of these decisions may be sought in the

Supreme Court Also legislation has been drafted to cure the
constitutional defects in Section 1153 by requiring aggravated
assaults to be defined and punished according to Federal law
This legislation would be introduced independently of the new
Federal Criminal Code

The decision in United States Chicago conflicts
with the decision of the 10th Circuit in United States Jnalla
-F.2d- cert granted u.S Oct 15 1974 upholding ttie

constitutionality of Section 1153 regarding assaults resulting
in serious bodily injury The Supreme Court in its order of

summary disposition in Analla remanded the case to theCourtof
Appeals for futher consideration in light of the governments
brief

The government had contended that assault resulting
in serious bodily injury was not one of the assault offenses
listed in 18 U.S.C 113 Moreover this offense was not encom
passed by the particular assault offenses defined in Section
113 or Therefore non-Indian who commits an

assault resulting in serious bodily injury would also be sub
ject to state law through the assimilative crimes act 18
U.S.C 13 which is made applicable to crimes committed
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within the Indian country by 18 U.s.c 1152 This would be

the same state law used to punish the Indian offender through
Section 1153 and Analla could not claim denial of equal pro
tection in being punished according to New Mexico state law

In view of these decisions and the conflict between the

9th and 10th Curcuit the following courses of action are

recommended

In circuits other than the 9th Circuit the govern
ment will follow the decision in United States Analla re
garding assaults resulting in serious bodily injury

In all circuits state law must be examined to see

whether the state definition and punishment of assaults with

dangerous weapon differs from the Federal definition and

punishment set forth in 18 U.S.C 113c regarding the ele
ment of intent and 1-5 year sentence If no difference is

found then the constitutional problems present in United

States Cleveland do not exist

Where state law either provides punishment differ

ent from that provided in 18 U.S.C 113c or does not re
quire proof of specific intent to injure the requirement in

Section 1153 par that assault with dangerous weapon

be defined and punished according to state law causes an

unconstitutional discrimination against an Indian accused of

this assault upon another Indian Therefore this requirement

of par should be treated as inoperative It is suggested
that an Indian be indicted under 18 U.S.C 1153 par that

Indians shall be subject to the same laws and penalties as

all other persons committing any of the above offenses within

the exclusive jurisdiction of the United States

Questions concerning this statute should be directed to

the General Crimes Section extension 2745

STAFF David Adler

Criminal Division
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FIREARMS DEVELOPMENTS

RECEIPT OF FIREARM BY CONVICTED FELON MUST BE IN

THE DISTRICT OF PROSECUTION FOR PROPER VENUE

United States Overshon 494 F.2d 894 C.A
No 731810 1974 and United States Haley 500 F.2d 302

C.A No 731870 July 19 1974

In United States Bass 404 U.S 336 1970 the

Supreme Court held that the government must allege some connec
tion with interstate commerce when charging convicted felon

with receipt of firearm in violation of 1R U.S.C App 1202
Several circuits have held that the receipt of firearm which

has at any time moved in interstate commerce constitutes
violation E.g United States Giannoni 472 F.2d 136
C.A 1973 United States Mancino 474 F.2d 1240 C.A
1973 United States Thomas 485 F.2d 557 C.A 1973

In Overshon the court reversed conviction under

18 U.S.C App Sec 1202a The defendant was tried in the

Eastern District of Missouri The evidence showed only that the

receipt of the firearm was at location near the borderline of

the Eastern and Western District The court held that Because
of the lack of any evidence as to vnue and considering that

the place was near the borderline between the Eastern and

Western Districts of Missouri we have no alternative but to

reverse 494 F.2d at 899

In Haley the evidence showed that the gun which had

been previously shipped in interstate commerce was stolen from

home in the Western District of Missouri in May 1972 Haley
was arrested in the Western District of Missouri in October 1972

with the gun in his possession When and where he received it

were not shown

On appeal he argued that the evidence was insufficient

to show receipt in the Western District Although noting that

it would affirm the conviction on the grounds that Haley had

waived the issue of improper venue the court held that It
can be reasonably inferred that the site of the receipt

was the Western District of Missouri 500 F.2d at 305

The Criminal Division continues to require authoriza
tion to prosecute under 1202 Authorization will not be given
in cases where the defendant is merely found with gun in

district and there is no evidence as to where he received it or

that its last known location was in the same district The

General Crimes Section should be consulted on FTS 202-739-2745
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Wallace Johnson

COURTS OF APPEALS

INDIANS

LIABILITY OF UNITED STATES UNDER FEDERAL TORT

CLAIMS ACT FOR REFUSAL TO PROSECUTE ON BEHALF OF INDIANS

APPLICABILITY OF STATE STATUTE OF LIMITATIONS TO FEE PATENT

LANDS OF INDIANS

Dillon Antler Land Company et al C.A
Nos 722176 and 722205 Nov 1974 D.J 902116945

This involved an action by an emancipated Indian

to obtain decree adjudging contract to sell 1040 acres

of her fee land and the deed conveying that land as null

and void and to obtain judgment against the United States

under the Federal Tort Claims Act for refusing to prosecute

her action as breach of duties imposed on it under 25 U.S.C

sec 185 The district court held that the deed was voidable

on the ground of ordinary fraud and because the contract was

executed in contravention of 25 U.S.C sec 348 that the

deed was void as in violation of Section of the Crow Indian

Allotment Act of 1920 41 Stat 751 that the defendants

acquired title by adverse possession since this action was

barred by the Montana statute of limitations and that

25 U.S.C sec 185 does not impose duty on the United

States to litigate cases arising out of dealings by Indians

with their patent-in-fee lands which is actionable under

the Federal Tort Claims Act

The court of appeals affirmed the decision below
holding that 25 U.S.C sec 349 not only authorizes but

requires the application of Montana law since the Indian

held the lands in fee that the fee patent freed the United

States of any obligations and duties to the Indian with

respect to these lands and that the district courts treat
rnent of the answer of the United States under Rule 12b of

F.R.Civ.P as motion for summary judgment was neither

prejudicial nor erroneous

Staff Glen Goodsell Land and Natural
Resources Division United States

Attorney Otis Packwood Mont.
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PUBLIC LANDS

WHEELING AUTHORITY OF SECRETARY OF INTERIOR TO

CONDITION ISSUANCE OF RIGHT-OF-WAY PERMIT OVER FEDERAL

LANDS ON THE CARRYING OF HYDROELECTRIC POWER FROM GOVERNMENT
OWNED FACILITY TO STATUTORY PREFERENCE CUSTOMERS

Utah Power Light Morton C.A No 73-1150

Sept 20 1974 D.J 90133274

Utah Power and Light was issued right-ofway
permit by Interior to construct electric transmission wires

over public lands in Idaho see 43 U.S.C sec 961 con
ditioned on Utahs obligation to transmit federal hydro
electric power in accordance with Interior regulations
43 C.F.R sec 2851.la5 Utah sought judicial review

of this condition alleging inter alia that wheeling
constituted regulation of the power company responsibility

delegated exclusively to the Federal Power Commission
the right-of-way statute contained no express authority to

require conditions unrelated to the physical integrity of

the area the imposition of the regulatiOn constituted

taking of property in violation of the Fifth Amendment
and the district court was obligated to take evidence
and otherwise conduct trial in order to adjudicate the

companys claims

The district court granted the Governments motion
for judgment on the pleadings The court of appeals affirmed
It concluded that the Interiors wheeling regulation was not
violative of F.P.C regulatory authority since the latter

agency expressly recognizes Interior authority to require
wheeling on the public lands when the transmission lines were

nonprimary The court also concluded that the Federal Power

Marketing Program e.g Bonneville Power Act when examined
in conjunction with the right-of-way statute provided the

Secretary with the necessary congressional authority to

promulgate the wheeling regulation Finally the court con
cluded that since Utah had no right to use public land it

had no compensable Fifth Amendment right and an evidentiary
hearing was not necessary in the court below since the court
was obligated to examine only the administrative record
before the agency

Staff Neil Proto and Dave Miller
Land and Natural Resources Division

.c
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CONDEMNAIION

PURCHASE CONTRACT EVEN IF UNENFORCEABLE AD
MISSIBLE IN CONDEMNATION ON ISSUE OF JUST COMPENSATION

United States 114.64 Acres in Custer County
Idaho Leuzinger C.A No 731453 Oct 18 1974
D.J 3313473

The United States appealed in condemnation action
from district courts ruling denying it the opportunity
to establish the validity of pre-existing land purchase
contract and to rely on the contract as binding on the issue
of just compensation

The court of appeals reversed and remanded holding
that the Governments offer should have been admitted subject
to any defenses as to its validity of enforceability noting
that even if invalid the contract would be admissible as

an admission by the party on the issue of value

Staff George Hyde Land and Natural Resources
Division Terrence OBrien formerly
of the Land and Natural Resources Division

MINES AND MINERALS

INTERIOR DETERMINATION THAT CLAIMANT HAD NOT

ESTABLISHED DISCOVERY FOR DOLOMITE LIMESTONE IN CONNECTION
WITH LODE CLAIM IS RES JUDICATA AND CLAIMANT CANNOT LATER
FILE CLAIM FOR THE XiE MINERAL ON THE SAME LAND AS
PLACER CLAIM CLAIMANT ENTITLED TO TRY TO ESTABLISH PLACER
DISCOVERY OF BUILDING STONE UNDER 30 U.S.C SEC 161 AND
30 U.S.C SEC 38 RELIEVES CLAIMANT FROM FORMAL LOCATION
REQUIREMENTS BASED ON HIS FIVE-YEARS WORKING AND HOLDING

United States Haskins C.A No 722342
Oct 25 1974 D.J 90110810

The United States filed suit to eject Haskins
from 85 acres he and his family had been occupying in

Angeles National Forest near Los Angeles since the turn of
the century After extensive administrative proceedings
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Interior had determined that Haskins had failed to establish
his lode claims for dolomite limestone Haskins then filed
placer claims for dolomite limestone and for building stone
under 30 U.s.c sec 161 and asserted that based on more
than five years holding 30 U.s.C sec 38 dispensed with
his having to comply with formal location requirements
because of his working of the land antedating 1928 water
shed withdrawal After the district court had denied its
motion for summary judgment the Government filed an inter
locutory appeal

The Ninth Circuit affirmed and remanded holding
30 U.S.c sec 38 dispenses with the necessity of proving

formal compliance with the requirements of locating claim
against the United States where the claimant has held and
worked claim for more than five years prior to with
drawal It does not dispense with proof of discovery

Interiors finding that Haskins had failed to establish
discovery of dolomite limestone when he pursued lode claims

for that mineral was final and binding Res judicata bars
Haskins from now pursuing claims for the same mineral on the
same gound as placers Haskins was entitled to try and
establish his claims for building stone under 30 U.S.C
Sec 161 which had never even been placed in issue before
Interior The court said it cannotbe determined from the
present record whether the placer location building stone
was thrown in as an afterthought and not in good faith
Interiors decision holding Haskins lode claims invalid
became final after reasonable time had elapsed and Haskins
elected to rely on new claim of pl.acer locations which had
not been previously adjudicated United States
Nogueira 403 F.2d 816 C.A 1968 properly establishes
that for mining location to be valid an entry must have
been made in good faith for the purposes of mining valuable
minerals In view of the long history of mining activity on
the property and an affidavit by claimants expert specifying
large deposits of building stone on the claims there is at
least disputed issue of fact which precludes summary judg
ment and finally the court distinguished Nogueira
by saying the issue there involved the issue of good faith
on the nonmining use to which the property was being put
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Here the issue was one of discovery of valuable mineral
where the expertise of Interior is appropriately invoked

Staff Jacques Gelin Land and Natural

Resources Division Assistant United

States Attorney Ernestine Tolin C.D
Cal.

PROCEDURE

SUMMARY JUDGMENT BY DISTRICT COURT IN JUDICIAL REVIEW

OF ADMINISTRATIVE DECISIONS IS NOT APPROPRIATE WHERE THE

ADMINISTRATIVE RECORD CONTAINS CONFLICTING TESTIMONY AS TO

ESSENTIAL ISSUES

and Eva Rose Nickol United States C.A 10
No 741011 June 18 1974 D.J 901181011 Heber Valley
Milk Co Butz C.A 10 No 731725 June 26 .1974
D.J 1458942

Petitioners sought review under the Administrative

Procedure Act of 1946 U.S.C secs 701-706 of an adverse

determination of the validity of mining claim by the Board

of Land Appeals The district court granted the United

States motion for summary judgment concluding that there

was sufficient evidence in the record to support the

Secretarys decision The district court order did not

discuss any of the evidence in the record and suspicion

was present that the court never examined the record at all

On appeal though not briefed by the parties .the

Tenth Circuit held that where the determination under U.S.C
sec 7062 and the issue of whether or not the determination

is unsupported by substantial evidence and where there is

substantial controversy as to the material facts the
district court is precluded from entering Fed.R.Civ.P 56

type of summary judgment The courts first opinion
appeared to hold that the substantial inquiry language
of Citizens to Preserve Overton Park Inc Volpe 401 U.S
402 415 1971 required the district court to make findings
of fact on disputed factual issues raised in the adininis
trative record Without district court record the Tenth

Circuit added proper review of the trial courts action

would not be possible Therefore the court of appeals
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remanded to the trial court to make findings on conflicting

facts provide some indication as to how the trial court

arrived at its conclusions and provide the operative facts

for which it found substantial evidence

The Tenth Circuit followed Nickol and remanded

Heber Valley Milk Co Butz holding that summary judg
ment is inappropriate in judicial review of milk order

by the Secretary of Agriculture where the issue is whether

the Secretarys order is supported by substantial evidence

and it appeared that the district court had not examined

the record The instruction on remand was for the district

court to examine the record as made before the agency
and find and identify the supportive facts

Petitions for rehearing or clarification were
filed in both cases The petition in Nickol was denied

September 30 1974 but clarifying opinion was filed
The court softened its requirement of specific findings
of fact in cases where the record contains conflicting

testimony on essential issues by requiring the district
court to indicate at least in general terms which evi
dence in the record it considered the substantial evi
dence supporting the administrative action

COURT OF CLAIMS

FEDERAL LAW

LEASES ASSIGNMENT OF CLAIMS ACT SEVERIN
DOCTRINE

Keydata Corporation United States No 299-72
C.Cls D.J 901231758

Keydata filed this action on claim against
the United States originally owned by third party
Wyman and assigned to Keydata pursuant to state
court decree Plaintiffs claim arose from an agreement
which embodied two lease amendments involving property
in Massachusetts one between Keydatà lessee and

Wyman landlord and the other between the Government
lessee and Wyman The twopart agreement provided
that Keydata would surrender certain office space in

the building the Government would lease it from Wyman
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the Government would pay Wyman $39000 and Wyman in turn

would pay the sum to Keydata Keydata did not vacate the

premises on schedule

Keydata filed motion for partial summary judg
ment to resolve two legal issues whether the Government

had legal right to rescind its lease with Wyman and whether

Wymans assignment of its rights to Keydata violated the

Assignment of Claims Act 31 U.S.C sec 203 The United

States filed cross-motion for summary judgment

The court held that the assignment of the claim

pursuant to the state court decree did not pose any of the

risks the Assignment of Claims Act was intended to elimi

nate i.e to prevent fraud and to avoid multiple litiga
tion Further the court suggested that even if it posed

the latter it would be small matter to condition pay
ment of the judgment on the execution of release binding

against Wyman

Despite Keydatas holding over it argued that

under Massachusetts law American rule landlord merely

covenants that possession will not be withheld by himself

or by one having paramount title and that therefore the

United States had no legal right to rescind its lease

agreement with Wyman The United States urged the court

to adopt as federal law the doctrine English rule which

requires that the landlord deliver actual possession of

the premises at the beginning of the term The court

observing that lease is property interest but also

contract and choosing the best in modern decision and

discussion adopted the English rule as the uniform federal

standard applicable to government leases in all jurisdictions

Finally since under the agreement Wyman was not

obligated to Keydata until it received the $39000 from

the Government the court analogized the situation to that

of the Severin doctrine holding that prime contractor

cannot sue for damage suffered by its subcontractor yet

found that this case fell within an exception in that

Wyman was not absolved of all responsibility or lia

bility by its agreement with Keydata and therefore Wyman
has suffered enough legal injury to bring suit and

Keydata its assignee may do so in its stead
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The court remanded the case to the Trial Division

to determine whether the conduct of the Governments agents

constitutes the basis for application of the doctrine of

estoppel

Staff John Lindskold Land and Natural

Resources Division


