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RE4E

REXX1NDEJ USE OF APPEDD FR RESENCH PURPOSES

In order to facilitate use of the Appendix for research purposes

the following procedure is recarniended

For each set obtain at least three threering 11 1/2 by 10 1/2 by

binders

Label each binder Federal Rules of Criitinal Procedure Rules

Make dividers for each rule as 11 as each section and subsection

thersof

File each page in the binder marked for the rule or rule and section

which is underlined in the haiiing or for preMay 1975 syllabi the

lowest-numbered rule in the heading which appears at the top

Each page sheuld be filed in front of preceding pages under the sama

rule or section or subsection so that researcher will read the xrDst

recent first

Please note the following in your use of the set

Sa headings contain itore than one rule in order to put the reader on

notice that nore than one rule is discussed in the syllabus

If syllabus discusses nre than one rule the reader is cross

refencdfrcin the higher-numbered rules to the lowest-numbered rule

For exarple if one syllabus involves Rule 6e and Rule 16b page

with the heading Rule 16 bwill refer the reader toRi1e el

researcher may proceed fran the nore general to the itore specific or

vice versa Thus researcher desiring to read syllabi interpreting

Rule 12b may consult Rule 12b2 Rule 12b then Rule

12 or vice versa

N.B Sthen the rules are attended the pages in the binders are NGT

rearranged or relabelled to reflect the amanditents Exaitqles

Rule 41f is derived fran old Rule 41e Thus researcher

vxuld read first syllabi discussing the foritr He/she uld have
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to know frcxn an independent source to look next at Rule 41e
The oourts have not always ifferentiat the subsections

and of Rule 16a Thus researcher wishing to look at
syllabi on Rule 16a u1d have to look at Rule 16a Zbreover
prior to the 1966 airencrents to Rule 16 there sre no sections

etc.

PIEPJSE PLA THIS PA IN FT ThE FIRST BINDER

Criininal Division
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PcsTBr ABUSES IN FEDERAL REVENUE SHARING PIJGRAM

Reference is made to the itn appearing in Vol 21 Ntflber 16
dated August 1973 at page 639 discussing the Federal interest and
thecries of prosecution in the captioned ratter

In the interim have had occasion to ccnsult with the Office of
Federal Revenue Sharing on the general responsibility to refer instances of
program irregularity for prosecutive evaluation Fo1king is portion of
the text of selfexplanatory letter recently addressed to that office by
the Fraud Section on the question of prosecutive jurisdiction

As practical matter there are several
Federally-financed programs in which ocncurrent
Federal-state jurisdiction exists and very few
jurisdictional problns arise Generally in

cases developed and pursued by state and local
authorities United States Attorneys take no
action except perhaps to keep advised as to

progress and disposition Ci the other hand
violations developed by Federal authorities

usually are referred to United States Attorneys
who may then decide to defer to state or local

disposition

This standard approach sns appropriate in

your case In our view United States Attorneys
should be advised of all instances involving misuse
of Federal revenue sharing funds As needed early
ccnsultation should resolve any problns of juris
diction

The United States Attorneys have been inforn1
that they may expect such referrals

Any problns enocuntered should be discussed with the Fraud Section
of the Criminal Division

Criminal Division
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SPECThL NRITfl AND LERRITORThL JURISDICTI

Freqtiently United States Attorneys Offices receive information
that crise has just been cztinitted on or in property owned or controlled
by the Federal goverrirrnt such as military base post office or Veterans
Mministration Hospital question of whether Federal criminal jurisdiction
exists Imjst be quickly ansred

Unless the crin reported is Federal offense regardless of where
cxitrnitted such as assault on Federal officer or possession of narcotics
the United States has jurisdiction only if the land or building is within
the special marit1n and territorial jurisdiction of the United States as
defined in 18 U.S.C 73 In determining whether the sites of the offense
is within the special marithe and territorial jurisdiction the date of the
lands auisition is of central importance For land acxuired prior to
February 1940 acceptance of jurisdiction by the United States was pre
sizr in the absence of evidence of contrary intent on the part of the
airing agency or Congress Since February 1940 the United States
acxuires no jurisdiction over Federal lands in state until the head or
other autI-rized offi.cer of the departhent or agency which has custody of the

fr land formally accepts jurisdiction for the United States 40 U.S.C 255

convenient netid of determining the jurisdictional states is to
contact an appropriate attorney with the agency having custody of the land
If the land is other than military base the fastest procedure frequently
is to call the Igiona1 Counsel Office of the General Services
Mministration This office usually has car1ete roster of all Federal
lands and buildings in its region and can frequently provide definitive

as to jurisdiction

If the land in question is part of military base contact with
the Base Staff Jtxlge Advocate may be helpful If military personnel in the
field are not familiar with the issue of state Federal jurisdiction or
in any case where field attorneys of the agency having responsibility for the
land are unable to render assistance the General Criiies Section of the
Criminal Division s1uld be called on FlS 202-739-2745

Criminal Division
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XNNITICI F1CILITIE PIrEXTIClsT OF

mared Guidelines for Investigation and Prosecution
of Violations of Sec 1362 of Title 18 U.S.C in Connection
With Broadcasting Stations Participating in the tergency
Broadcast Systn

In Vo1un 19 tjnited States Bulletin pages 453-454 Septaiiber
1971 investigative and prosecutive guidelines ware published detailing
those nditions under which Federal jurisdiction should be asserted for
violations of Section 1362 of Title 18 United States Code Such guidance
was prcxmilgated as result of Congressional aIterxnent to Section 1362

designed to extend its protection against acts of willful and malicious
destruction to all cxmxtunications facilities used or intended to be used for

military or civil defense functions of the United States The Departhnt
policy as then published limited the circumstances under which Federal
jurisdiction was to be asserted to those acts perpetrated against nuther
stations of the Biergency Broadcast Systn EBS within the flergency action
tification Systn EANS Protection was afforded to these stations inas
much as they provided the President and the Federal Gbven-mant as wall as
state and local goverrment with an expeditious ireans of cxmminicating with
the general public during an etergency action ocndition The EBS therefore
functioned in way similar to its predecessor the ELRAD Syst which was
in existence at the thre of the 1961 airendrrent The Departhent limitation
of Federal jurisdiction to offenses against EBS stations was predicated upon
the intent of Congress that section 1362 was nct intended to ocver all
mimications and broadcast facilities within the EANS bit rather only those
portions of the facilities which ware deared vital and necessary for military
and civil defense functions

In early 1972 the Federal Camninications azrrnission reorganized
and significantly expanded the EBS by issuing EBS authorizations to nearly
all existhg broadcast stations This resulted in an increase in active
station participation in the EBS frau 40% to over 95% of the total broadcast
stations in the United States In so reorganizing the EBS little if any
resalance ranains to the previous CELRAD or EBS programs and under
existing Departmental investigative and prosecutive guidelines nore than 800
stations uld iu be afforded the protection of section 1362 by virtue of
their EBS designations In point of hver the vast majority of
these stations serve no vital or Iessary military or civil defense function

Further stndy of the new EBS program disclosed that within that
systn there are 490 operational areas Within each operational area there
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is key station known as nunber Carnon Program Control Station CPCS-1
The function of CPCSl stations parallels that of those stations operating
within the earlier EBS There are also sa 600 broadcast stations which

participate in the EBS Protected Station Program 400 of which are also

CPCS-l stations Such protected stations are considered vital to EBS inas
rrach as they maintain governrrent owned etergency juixint in fallout pro
tected environirnt Within the reorganized EBS there are approximately
690 broadcast stations which either by virtue of their CPCS-l designation
or participation in the EBS Protected Station Program serve function which

can be described as vital and necessary to the military or civil defense

functions of the United States Therefore in order to continue to effec
thate Congressionally enacted policy and to achieve uniform application of

this statute in all judicial districts only these broadcast facilities shall

rx be afforded protection under section 1362 of Title 18 United States Cods

Upon receipt of information that broadcast facility has been

the victim of willful or malicious destruction of its property initial

inquiries should be directed toward ascertaining whether the facility is

nwer of EBS and if so its exact EBS designation Absent an assigned
F.C.C designation as CPCS-l or protected station section 1362 should

rot be used as the basis for institution of any investigation by the FBI

In many cases the victim facility may be in position to provide

initial information as to its EBS status Such information hover should

rot be relied upon in making determination as to whether Federal jurisdic
tion will be asserted Such determination should be made only after

ascertaining fran the regional office of the F.C.C whether the victim

facility is CPCS-1 or protected station within the EBS

Any questions regarding the above are properly routed to the

attorneys the General CriTres Section Criminal Division on telephone

extensions 4512 4513 and 4514

Criminal Division

BN1I DCIORPICPOLICY

Earlier itns in the United States Attorneys Bulletin have

discussed the applicability of the bbbs Act 18 U.S.C 1951 to extortions

directed at banks and financial institutions See Vol 17 No 19 Sept 17
1971 at 742 and Vol 22 No 20 Oct 974 713
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Despite the recent bolding of the Sixth Circuit in United States

Beck C.A No 741704 March 11 1975 it ntinues to be the policy
of the Criminal Division to prosecute under both the bbbs Act 18 U.s.c
1951 and the Bank Larceny Statute 18 U.s .C 2113 in cases where an
extortionate danand is made upon bank and the rtoney is actually picked up
at the drop-site In Beck the defendant telepboned bank manager told him
his family was being held bostage and dnanded $50 000 Altbough the family
w.s not in fact being held bank noney was left at the drop-site where the
defendant picked it up He was nvicted on both the bbs Act and bank

larceny unts and sentenced to ncurrent terms of twanty and ten years
respectively

Sixth Circuit vacated the bbbs Act anviction as being
iiroper because 18 U.S.C 2113 was itprehensive schie for prosecuting
and pmishing persons wbo rob Federally insured banks and was intended
to exclusively proscribe cxnduct within its cxverage Slip op The
dicta that the urt was unpersuaded that the kibbs Act was designed to

reach or reaches the extortion of bank assets having been designed to
curb labor racketeering slip op u1d cause problens in prosecuting
bank extortions under the Ibbbs Act where the noney is not picked up

Nevertheless the Solicitor General has decided to wait and see if

any other Circuits foll the Sixth before pressing the argunnt that 18

U.S.C 2113 is not the only applicable statute when the extortionist picks
up the honey Consequently in all circuits hitthe Sixth violation of both
18 U.S.C 2113 and 18 U.s.c 1951 sbould be charged when an extortionist

picks up the bank noney In all circuits inch1ing the Sixth violation
of the Nobbs Act sbould be charged in cases where the noney is not picked up

Criminal Division
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ANTITRUST DIVISION
Assistant Attorney General Thomas Kauper

DISTRICT COURT

SHERMAN ACT

COURT DENIES MOTIONS OF PRIVATE PLAINTIFFS TO FILE
AMICUS CURIAE BRIEF ACCESS TO GRAND JURY DOCUMENTS AND
WITNESS LIST IN CRIMINAL CASE

United States Saks Co et al 74 CR 940
February 24 1975 DJ 6014892

motion to file an amicus curiae brief by plaintiffs
in three treble damage class actions based on the charges
in the Governments indictment was denied by Judge Henry

Werker on February 24 1975 In the amicus brief ten
dered to the Court the private plaintiffs sought to oppose
motions of the three indicted corporate defendants to en
ter pleas of nob contendere They also sought access to
the grand jury documents and witness list and requested
impoundment of the grand jury documents and transcripts

The Government did not oppose the private plaintiffs
attempt to appear as amicus on the nob question How
ever we argued that in requesting orders for discovery
and impoundment the private plaintiffs were seeking to
intervene in the Governments criminal case We also
urged that granting the private plaintiffs access to the
grand jury documents and to grand jury witness list
would violate the Rule 6e requirements regarding grand
jury secrecy and would hamper the Government in the prep
aration of its case

Without reaching these latter issues Judge Werker
denied the private plaintiffs motion to appear as amicus
In holding that acceptance of their amicus brief would
constitute impermissible intervention in criminal pros
ecution he stated

The applications of the individual plain
tiffs to appear amicus curiae is denied Eth



318

ical considerations place them in the posi
tion of interested parties and consequently
their participation here would be tantamount
to intervention The intervention of individual
plaintiffs in government antitrust proceedings
is clearly proscribed

While impounding the documents sua sponte after noting
that the Government had no objeton to the entry of such
an order Judge Werker denied the private plaintiffs mo
tion in all other respects

We believe this is the first written opinion in the
context of criminal antitrust prosecution which denies
private plaintiffs the right to appear as amicus either
to oppose nob pleas or to seek affirmative relief such as

discovery or impoundment

Staff Anthony Nanni Washington Judith Ziss
Melvin Lublinski and Edward Corcoran
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CIVIL DIVISION
Acting Assistant Attorney General Irving Jaffe

COURT OF APPEALS

COMPTROLLER OF THE CURRENCY AND BANK HOLDING CO ACT

TENTH CIRCUIT HOLDS THAT THERE IS NO DISTRICT COURT REVIEW
OF THE COMPTROLLER OF THE CURRENCYS DECISION WHEN THAT DECISION
IS REVIEWED BY THE FEDERAL RESERVE BOARD MOREOVER FEDERAL
REGISTER NOTICE WAS ADEQUATE TO APPRISE NON-PARTIES OF AGENCY
PROCEEDING

Bank of Commerce Smith C.A 10 No 74-1185 decided
March 21 1975 D.J 145-31334 Bank of Conunerce Board of
Governors of the Federal Reserve System C.A 10 No 74-1264
decided March 21 1975 D.J 145105102

The organizers of new bank which after organization
is going to be acquired by bank holding company must first
apply to the Comptroller of the Currency for charter approval
Then the holding company that wishes to acquire the new bank
must apply to the Federal Reserve Board for approval of the
acquisition Here after the Comptroller of the Currency had
granted such bank preliminary approval of its charter but
before the holding company applied to the Board for approval
of the acquisition competitors of the proposed bank sued the
Comptroller in district court The government moved to dismiss
contending that under the two-tiered administrative scheme
i.e first approval by the Comptroller and then approval by
the Board there was only judicial review of the Boards
decision The district court dismissed for lack of juris
diction On appeal in No 74-1185 the Tenth Circuit affirmed
and also accepted the governments position that there is no
review of the Comptrollers decision when that decision is
later reviewed by the Board The Court followed the SupremeCourts decision in Whitney Bank Bank of New Orleans 379 U.S
411 1965 holding that there is only direct judicial review of
the Boards decision in the court of appeals

After the district court decision in the case against the
Comptroller the Board approved the acquisition of the bank by
the holding company Despite Federal Register notice of the
Boards consideration of the holding companys application the
competitors of the bank did not participate in the proceedings
at the Board level The competitors nonetheless sued the Board
in the court of appeals The government contended that because
competitors had not challenged the acquisition at the adminis
trative level they had not exhausted their administrative
remedies and they were accordingly also not parties aggrieved
within the holding company act Under 12 U.S.C 1848 only
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such parties are given the right to judicial review The

competitors also argued that Federal Register notice was in
adequate The Tenth Circuit affirmed the Boards decision and
held that the competitors had adequate notice in this case
and that their substantive contentions were without merit

Staff Donald Etra Civil Division
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FIRST CIRCUIT HOLDS THAT DECISION OF SECRETARY NOT TO RE
OPEN PRIOR DISABILITY APPLICATION IS SUBJECT TO JUDICIAL REVIEW

Enrigue Ruiz-Olan Secretary of Health Education and
Welfare C.A No 741209 decided March 12 1975 D.J 137
65539

Claimant filed an application for Social Security benefits
in 1968 which was denied following hearing before an admin
istrative law judge He did not file timely petition for
judicial review of this decision In 1971 claimant filed
second application for disability benefits for the same period
of alleged disability and proffered substantially the same
evidence profferred in suppport of his first application This
application was denied and the administrative law judge dis
missed request for rehearing on the ground of res judicata

Claimant sought judicial review under 405g of the Social
Security Act alleging that the Secretarys refusal to reopen
his case was arbitrary and capricious The district court
reversed the Secretary and proceeded to grant disability bene
fits to the claimant

On the Governments appeal the First Circuit reversed
The court held that the second application was properly dis
missed on res judicata grounds and that the Secretarys refusal
to reopen his prior decision was not arbitrary capricious or
an abuse of his discretion

Although the Government argued that when second applica
tion is administratively dismissed without hearing on the
ground of res judicata there is no final order of the Sec
retary made after hearing and hence no jurisdiction for
judicial review under Section 405g of the Social Security Act
the First Circuit held that it had jurisdiction under Section
701 of the Administrative Procedure Act to review whether the
Secretarys refusal to reopen was arbitrary capricious or anabuse of discretion

The First Circuit decision on the jurisdictional questionis consistent with decisions of the Second Third and Sixth
Circuits Cappadora Celebrezze 356 F.2d C.A1966 Davis Richardson 460 F.2d 772 C.A 1972 and
Maddox Richardson 464F.2d 614 C.A 1972 but contraryto decisions of the Ninth Circuit and Tenth Circuit Stuckey

Weinberger 488 F.2d 904 en banc 1973 NeighborsSecy HEW No 741134 decided August 1974

Staff Judith Norris Civil Division
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TENTH CIRCUIT ADOPTS NARROWER APPELLATE REVIEW IN SOCIALSECURITY CASES

Daniel Mandrell Caspar Weinberger Secretary ofHealth Education and Welfare C.A 10 No 74-1398 decidedMarch 1975 D.J 13760148

Plaintiff Daniel Mandrell filed an application for
disability benefits under the Social Security Act 42 U.S.C301 et claiming he was disabled due to emphysemathrom5phlebjtjs and heart condition The Secretary foundthat plaintiff was not disabled under the applicable statutes42 U.S.C 423d and 423d and the districtcourt pursuant to 42 U.S.C 405g held that there was substantial evidence to support the Secretarys final decisiondenying benefits

In defending the appeal we argued that the Tenth Circuitsrecent decisions of Nickol United States 501 F.2d 1389C.A 10 1974 and HebeVa11ey Milk Co Butz 503 F.2d 96C.A 10 1974 called for narrower scpe of appellatereview in Social Security cases than substantial evidenceIn affirming the district court the Tenth Circuit partiallyagreed with our position Instead of applying the substantialevidence standard applied by all circuits and previously bythe Tenth Circuit the court ruled that it need not conductcomplete repetition of the trial courts action and that thedistrict court did not err in holding that the decision of theSecretary is supported by substantial evidence in theadministrative record

Staff Larry ONeal Civil Division
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CRIMINAL DIVISION

Acting Assistant Attorney General John Keeney

DISTRICT CXUffl

PENSION REFORM ACT OF 1974

STIWTIONALITY CF BAR AGAINST iAIN PERSONS SERVI IN
PENSION FUNDS UPHELD

lu Presser Peter Brennan FLlward Levi and Central States
Southeast and Southwast Areas Pension Fund N.D Ohio No C-75-83
IXT No 15658129 filed February 21 1975

Plaintiff brought declaratory judgnEnt action charging that
Section 411 of the fliployees Petirarent Inre Security Act of 1974 Pension
Reform Act was uncxnstitutjonal He was acting as trustee for The Central
States Pension Fund which serves the International BrotherIod of Iamsters
it is the largest private pension fund in the r1d

The provision under attack bars individuals convicted of certain
crhres fran serving on pension or walfare funds for period of five years
after cxnviction or incarceration but also permits such persons to obtain

certificate of exEuption frau the United States Board of Parole Presser
argued that he was entitled to antinue to serve as trustee on the Central
States Fund during the perx3ency of his extion application before the
Board of Parole The Fund sided with the plaintiff

On February 21 1975 United States District Judge William Thxnas
issued an order dinissing plaintiff suit In 15-page opinion filed
February 27 1975 the aurt held that Congress had riot intended such result

result and that Presser had no nstitutiona.1 right to rauain on the job
After reviewing recent Suprie Court due process decisions the urt an
cluded that assuming Presser had liberty interest in ranaining on the
job Congress enacthnt of wide-reaching disqualification standard uld
riot deny him due process as long as it is applied uniformly Arnett
Kennedy 416 U.S 134 1974 cf Goldberg Kelly 397 US 254 1970
This includes the right of Congress to apply certain prohibitions retro
actively DeVeau Braisted 363 U.S 144 1960

Staff Cass Weiland and
Mitchell Dubick

Special Litigation Section
Criminal Division
Leonard Sands
Cleveland Strike Force
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace Johnson

SUPREME COURT

INDIANS

RESERVATION HELD TO HAVE BEEN ABOLISHED BY
CONGRESS

DeCoteau District County Court S.Ct Nos
73-1148 73-1500 decided March 1975 D.J 90-2-0-761

The conon issue in these two consolidated caseswas whether the Lake Traverse Reservation South Dakotacreated by an 1867 treaty had been terminated by an1891 Act ratifying an agreement between the Lake Traverse
Sioux Tribe and Congress resulting in the South Dakota
courts having civil and criminal jurisdiction over tribalmembers conduct on the non-Indian unallotted lands
within the 1867 reservation borders One case involveddomestic relations acts of child dependency and neglectthe other violation of state penal laws The majorityheld that the reservation had been disestablished rely
ing on the facts surrounding the 1891 Act and the factthat the tribe negotiated the cession of land unlikeMattz Arnett 412 U.S 481 1973 and Seymour
Superintendent 368 351 1962 which involved
unilateral actions by the Government opening the reservations to settlement The Court also relied on the factthat under the agreement the Indians received sumcertain for the land sold unlike Mattz and Seymourwhere the Indians obtained payment only as the land wassettled by non-Indians Justices Douglas Marshall and
Stewart dissented

Staff Harry Sachse Assistant to the
Solicitor General and Edward
Shawaker Land and Natural
Resources Division
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SUPREME COURT

INDIANS

TRIBAL AGREEMENT WITH UNITED STATES FOUND TO
PROTECT INDIAN HUNTING RIGHTS ON FORMER RESERVATION

Antoine et ux Washington S.Ct No 73-717
decided February 19 1975 D.J 90-2-0-756

Antoine an enrolled member of the Confederated
Tribes of the Colville Indian Reservation Washington
shot and killed deer on non-Indian land which had once
been part of the Colville Reservation reservation
established by Executive Order He and his wife who
helped him were charged with violation of state hunt
ing laws Their conviction was affirmed by the Washington
Supreme Court The land in question had been ceded to
the United States by the Tribes under an agreement dated
May 19 1891 Article of that agreement stated that
the right to hunt and fish in coumion with all other
persons on lands not allotted to said Indians shall not
be taken away or in anywise abridged In 1892 Congress
accepted the land but expressly declined to ratify the
agreement depriving the Indians of payment In 1906
however Congress passed statute to carry into effect
the Agreement and which authorized the appropriation of
$1500000 Five subsequent statutes appropriated that
money each referring to the 1906 statute as ratifying
the agreement The Court interpreted the 1906 and
subsequent statutes as ratifying the agreement citing
the many cases holding that statutes involving Indians
should be construed in their favor The Court held that
the agreement gave the Indians the right to hunt on the
land which under the Supremacy Clause could not be
qualified by the State The Court stated that in the
interest of conservation the State might be able to
regulate Indian hunting but the State woul4 have to
show that the application of the regulation to the Indians
is necessary in the interest of conservation The Court
declined to-decide how compelling the StatEs showing must
be because the State made no showing at all in this
case

Staff Harry Sachse Assistant to the
Solicitor General and Edward
Shawaker Land and Natural
Resources Division
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COURT OF APPEALS

PUBLIC HOUSING

NON-OWNER TENANTS IN FEDERALLY INSURED
HOUSING ENTITLED TO DUE PROCESS BEFORE EVICTION AT
GOVERNMENT REQUEST WHEN PREMISES ARE CONVEYED TO THE
GOVERNNENT AS CONDITION TO RECOVERY ON THE INSURANCE
RELOCATION ACT INAPPLICABLE

Caramico The Secretary of HUD C.A Nos
73-2538 and 73-2539 decided December 16 1974 D.J
90-1-10-1026

The court of appeals affirmed the dedsion that
non-owner tenants in housing with federally insured
mortgage were entitled to input in the decision-making
process to decide whether to evict them where the mort
gagor defaulted and the mortgagee in order to collect
on the mortgage insurance was required to convey the
premises to HUD Government guidelines had indicated
that the housing must be vacant except for certain circum
stances generally for the good of the property when
it could be transferred with tenants The court stated
that the tenants had property interest entitled to due

process under the Fifth Amendment because of their long
tenancy and because the federal regulations did not
make flat rule that the property must always be con
veyed vacant The court also upheld the decision that
the tenants were not entitled to benefits under the
Relocation Act because the housing insurance program
although widespread was not project within the

meaning of the act

Staff Edward Shawaker and Assistant
United States Attorney Cyril
Hyman E.D N.Y.



327

CONDEMNATION

DISTRICT COURT DETERMINATION OF ZONING HELD
CLEARLY ERRONEOUS

United States Certain Parcels of Land in
Monroe County Florida C.A No 74-1059 decided
March14 1975 D.J 33-10-760

The district court determined that the 2.25
acres of land condemned by the United States were zoned
residential rather than commercial as contended by the
landowner and the case was tried to the jury on that
basis The court of appeals while agreeing that the ques
tion of zoning should be decided by the judge rather than
the jury held that the evidence compelled the conclusion
that the property was zoned commercial The main portion
of this evidence was the county zoning record which
consisted of photographic map with crayon markings
indicating that the land was zoned commercial The
district court had rejected this evidence because there
was no testimony as to who put the markings on the map
The court of appeals held that this evidence should have
been admitted

Staff Edward Shawaker and Assistant
United States Attorney Mervyn
Ames S.D Fla.


