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POINTS TO REMEMBER

HUD Cases

The Economic Litigation Section is now handling suits
involving the Department of Housing and Urban Development in
the capacity of plaintiff or defendant which seek monetary,
declaratory and injunctive relief, including those challenging
HUD policies and programs. Also included are suits pertaining
to individual loans and contacts in connection with HUD and FHA.
Excepted from the cases now assigned to Economic Litigation are
those suits handled by the General Claims Section such as fore-
closure suits brought on behalf of the Government and those

handled by the Lands Division such as those involving federally
owned property. :

A copy of all pleadings and correspondence received by
you relative to these HUD cases should be sent to Stanley D.

Rose, Chief, Economic Litigation Section, Room 3744, Department
of Justice, Washington, D.C. 20530.

The General Litigation Section, which formerly handled
these cases, will retain control of HUD Freedom of Information
Act suits and personnel suits.

(Civil Division)
* ‘ * *
Attorney's Fees in Federal Employment Discrimination Cases

The Department has abandoned its position of opposing the
award of attorney's fees in federal employment discrimination

cases brought under the 1972 amendments to the Civil Rights Act
of 1964.

You are therefore requested not to assert such position

in any case properly brought under the 1972 amendments and to

withdraw the position from any such cases now pending. The

allowance of attorneys' fees is expressly made discretionary

with the court, it is not mandatory. 1In appropriate situations,
therefore, you may address yourself to the exercise of that
discretion and to the reasonableness of the size of fees that may
be requested. With respect to any application for fees, the
attorney for the prevailing party should be required to set forth

in detail the services he rendered and the hourly time spent
thereon.
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We should urge upon the court that the professional
services performed in these cases are in the nature of a public
service or those of a private Attorney General and the fees
allowed should be substantially less than those which the
attorney charges his commercial and corporate clients. By ana-
logy, we should suggest to the court that the Congress has, in
the Criminal Justice Act, 18 U.S.C. 83006A, expressed a view of
what constitutes reasonable compensation for attorneys' ser-
vices. We might also suggest that legal services performed in
employee discrimination cases are public interest services and
the rate of compensation which government attorneys receive is
also a fair measure of reasonable compensation.

(Civil Division)
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POINTS TO REMEMBER

WOODSY OWL ACT .

Arrangements have been made with the Federal Bureau of
Investigation and the Department of Agriculture concerning the
handling of matters involving possible violations of 18 U.Ss.cC.
71la. Prior to an investigation or the consideration of
injunctive or prosecutive action, the Department of Agriculture
will endeavor to obtain compliance with standards administra-
tively established and will thereafter refer to the Criminal
Division only those matters which cannot be resolved without
consideration of injunctive or prosecutive action. Those
matters brought to its attention by the Department of Agriculture
which the Criminal Division agrees cannot be resolved without a
resort to injunctive action or criminal prosecution will be
referred by the Criminal Division, as necessary, to the Federal
Bureau of Investigation or to the appropriate United States
Attorney.

Matters initially brought to the attentior .of United
States Attorneys involving possible violations of 18 U.S.C. 71la
should be sent directly to the Criminal Division for review.
Cases which warrant further action will then be referred by the
Criminal Division as above.

(Criminal Division)

* * * * *

RETENTION OF EVIDENCE IN REGARDS TO STOCKS AND BONDS

Although the problem of depriving a victim or innocent
citizen of his property, when the property is evidence in a
criminal proceeding, has as many aspects as there are kinds of
property or goods and merchandise, this Bulletin item will be
limited to stocks and bonds only.

Regarding stocks and bonds, the problem exists for any
type of security, but it is most severe for bonds bearing
interest coupons or pPossibly convertible debentures because the
true owners want their property back and the Government needs to
retain the evidence in an unaltered fashion and avoid any "best
evidence" problem. Currently there is no appropriate statutory
authority specifically dealing with the disposition of such
seized property which would allow the victims of such thefts to
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avert losses because of the retention of interest bearing cou-
pons on bonds. In the past, it has been the position of the
Criminal Division when dealing with impounded bonds bearing
interest coupons that the coupons should not be detached until
the bonds, as stolen, have served their usefulness as evidence
in the same condition as stolen. The obvious reason for this
position is to preclude objections to the introduction of
altered evidence.

However, it is suggested that the following practical
solutions be recommended depending on the stage of the individ-
ual investigation or prosecution:

1. In circumstances where all defendants have been
apprehended, the problem might be solved by securing stipulations
from all defense counsels that certified photostatic copies of
the securities will be admissible as to all aspects in any
judicial proceedings. If such stipulations are obtained, the
securities can be released to the true owner.

2. If stocks and bonds have been seized as evidence and
charges have not been made or if one or more defendants do not
agree to necessary stipulations, the United States Attorney
should seek an appropriate court order which directs that the
securities be returned by the Federal investigative agency to
the transfer agent (stocks) or paying agent (bonds) for cancel-
lation and re-issue. Certified copies should be made of both
sides before and after cancellation. After the cancellation,
the cancelled certificates are returned to the Government for
use and the true owner receives his property in a "new" form.

A Federal investigative agency should maintain control of the
securities during the cancellation process and this can be
included within the court order. This procedure should take
care of the authenticity, altered evidence, best evidence, and
chain of custody arguments when charges are brought. Of course,
any fingerprint and/or handwriting analysis should be made by
the Federal law enforcement agency before copies are prepared
and the stocks and/or bonds are cancelled. In addition, the
true owner must agree to pay for the actual costs of any such
re-issuance charged by the transfer or paying agent.

3. Rule 1003 of the Federal Rules of Evidence, which
will be effective July 1, 1975, provides that:

. }
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A duplicate is admissible to the same extent
as an original unless (1) a genuine question is
raised as to the authenticity of the original or
(2) in the circumstances it would be unfair to
admit the duplicate in lieu of the original.

This rule should relax the rigors of the "best evidence" rule to

thé extent that hardships may be endured by the innocent victim
by holding the evidence.

4. Notwithstanding new Rule 1003, documentary evidence
in the form of bearer instruments which cannot be re-issued as
described in paragraph 2 above, should not be released to the
owner if the defendant(s) will not stipulate to the admissi-
bility of certified copies since the release of such makes them
effectively non-retrieveable. Therefore, a party who would
challenge the authenticity of such instruments when only
photostatic copies are available would be somewhat compromised
by the impossibility of inspecting the original. For this reason
in this situation, we recommend that a pre-trial conference be
requested pursuant to Rule 17.1, F.R. Craim. P., for the purpose
of determining the genuineness of the bearer instruments in
question. If defense counsel is willing to agree in writing
that the bearer instruments are genuine and that photostatic

copies are accurate representations of them, then the bonds may
be released to the owner at that time.

Finally, when circumstances arise wherein a victim of
theft stands to suffer great hardships by Governmental retention
of the res of the crime, the United States Attorney should con-
sult the Criminal Division, General Crimes Section, FTS 202-
739-2670/2723 to determine the best method of ensuring both
prosecution and minimal loss to the victim.

(Criminal Division)

* * * * * * *
BRIBERY
FEDERAL PUBLIC OFFICIAL WITHIN MEANING OF §201.

"To the extent that the 2d Circuit panel's decision
in Del Toro and Kaufman may impede the further development of
this important line of cases in which federal jurisdiction is
asserted to safeguard the integrity of federally funded and
supervised programs, its negative effect on federal law
enforcement may be significant. Although the Department will
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not attempt to obtain Su
this time, it is envisio
the Circuit Courts of Ap
the high court. Until t
Criminal Division that i
with their employment in federall
administered by state or local
instances, by public or
subject to the stat

preme Court review of this decision at
ned that conflicting decisions within
peals will ultimately be resolved by
hat time it remains the position of the

Y funded and supervised programs
governments (or, in some

private nongovernmental corporations) are
utory proscriptions of 18 uUsc 201.

"General or specific inquiri
the Del Toro and Kaufman case or the federal bribery statute
should be directed to attorneys of this Division's General Crimes
Section, who may be contacted at (202) 739-2346."

es and comments concerning

See United States v. William Del Toro and William
Kaufman, F.2d » (2d Circuit, Nos. 74-2021, 74-2035,

Decided February 27, 1975, discuss this issue of Bulletin.

(Criminal Division)

. ‘
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ANTITRUST DIVISION
Assistant Attorney General Thomas E. Kauper

DISTRICT COURT
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SHERMAN ACT

FINES AND JAIL SENTENCES IMPOSED ON THREE DEFENDANTS.
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United States v. Clovis Retail Liquor Dealers Trade

Association, et al., (Cr. 74-273; April 14, 1975; DJ
60-257-60)

On April 14, 1975 Judge E.L. Mechem imposed sentences
on 15 of the defendants in the case who had earlier entered
pleas of nolo contendere including one trade association,
four corporations, and ten individuals. 1In each instance
the defendant was assessed a fine in the amount of $50,000
and each individual was committed to the custody of the
attorney general for imprisonment for ap
The execution of the sentences as to both
onment was suspended except as to three de
E. Wolf, Johnnie Mack Goodman, and Kit Pettigrew, who were
ordered to serve the first six months in jail or treatment

type institution, the remainder of the prison sentence to
be suspended.

e RSt P

eriod of one year.
fine and impris-
fendants, Thomas

AR e A G e

Aside from the commitment
in the conditions of probation.
unique approach to sentencing and
the punishment to the crime.

order the court's sting came
These conditions present a
to the concept of fitting

o
Troaeter

Judge Mechem placed each defendant on five years pro-
bation from the date of sentence upon the usual conditions
P but with a special condition obligating each defendant to
¥ make restitution and to Pay reparations to the community
at large through payments ranging from $50,000 to $5,000
to the Curry-Roosevelt County Council on Alcoholism, Inc.,
a non-profit organization to be utilized for treatment and
community education regarding alcohol related problems.

The court ordered that the amount specified for each

defendant be paid in regular monthly installments beginning
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June 1, 1975 under the direction of the probation officer
of the court and to be fully paid within the probation
period.

The reparations to be paid total $233,500 with the
following breakdown as to each defendant: :

Clovis Retail Liquor $ 1,000
Dealers Trade Association
Tower Corporation 50,000
Thomas E. Wolf 10,000
Kit Pettigrew 25,000
Johnnie Mack Goodman 25,000
Aztec Bowling Corporation 25,000
Frank A. Murray 10,000
Chaparral Liquors 5,000
J. Michael Johnson 5,000
Gold Lantern Lounge and 10,000
Package Store, Inc.
William C. Crawford 10,000
Eddie P. Watson 15,000
James E. Foster 20,000
Lindsay L. Brown 7,500
Fred Johnston 15,000

The whole novel approach to sentencing involved the
court working through the probation office which had care-
fully investigated the matter. The probation office ac-
cumulated extensive facts and statistics bearing on the
high degree of alcoholism and related social problems in
Curry and Roosevelt counties. The investigation by the
probation office extended to both local and State agencies
concerned with the problem of alcoholism. It was determined
that available agencies were underfunded, that the need was
acute, and that much could be accomplished in educational
and rehabilitation programs. Information was received as
to model and successful programs in Toronto, Canada, and
in the San Francisco, California area.

After considerable investigation it was concluded that
the Curry-Roosevelt County Council on Alcoholism, Inc. was
the most appropriate vehicle to handle restitution and rep-
arations and to make the benefits available to the communi-
ty affected by the price fix. Very strict accounting pro-
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cedures are to be established to assure that the purpose
desired is achieved. The court imposed a further condition
in the commitment and sentencing order that should the
Council fail to utilize the funds ordered to the satisfac-
tion of the court, or for any reason become non-existent,
future payments would be made to the New Mexico Commission
on Alcoholism. The local Council had been preferred in the
first instance because it was best equipped to apply the

reparations to the local community affected by the price
fixing conspiracy.

While the sentencing involved a novel application of
terms of probation, it was felt that there was no bar to
a new and meaningful approach to sentencing and probation
within the meaning of 18 U.S.C. Sec. 3651. It was con-
cluded by the probation office and the court that the pro-
posed approach did not impose unreasonable conditions of
probation in excess of the court's authority as were found
in United States v. Atlantic Richfield Company, 465 F 24 58
(7th Cir. 1972). The probationer is able to know when the
terms of the probation are satisfied and the reparations
do not exceed the amount to be paid if the conditions of
probation are not satisfied. The sentencing of the remain-
ing defendant, Dan B. Buzzard, an attorney who was con-
victed after a five day jury trial, was on April 21, 1975.

He was fined $5,000. All defendants except Eddie P. Watson
have»appealed.

Staff: Lawrence W. Somerville, Crossan R. Andersen,

Lawrence J. Slade, Dennis W. Leski and Polly
L. Frenkel ’

7’



< AARAR -?M?&C';«;r;z'ww‘w‘

TiEnts figh

i

e N

Looe W
T T

A ST T

414

CRIMINAL DIVISION
Acting Assistant Attorney General John C. Keeney

COURT OF APPEALS

ASSISTANT ADMINISTRATOR OF A MODEL CITIES PROGRAM, A
FEDERALLY FUNDED AND SUPERVISED PROGRAM OF THE U.S. DEPARTMENT
OF HOUSING AND URBAN DEVELOPMENT, HELD NOT TO BE A "PUBLIC
OFFICIAL" UNDER THE FEDERAL BRIBERY STATUTE

United States v. William Del Toro and William

Kaufman, F.2d + (2d Circuit, Nos. 74-2021, 74-2035,
Decided February 27, 1975).

William Del Toro and William Kaufman were convicted
of conspiracy, bribery and perjury after a two week trial in
the Southern District of New York. The indictment charged
appellants and a third defendant, who pleaded guilty to the
conspiracy count and testified for the government, with
conspiracy to defraud the United States in violation of 18 uUsC
371, and with bribing a public official in violation of 18 USC
201(b) and 2. 1In addition, each individual defendant was charged
with several counts of perjury in violation of 18 USC 1623.

Evidence introduced by the Government allowed the
jury to find that Del Toro and Kaufman had conspired to bribe
Pedro Morales, Assistant Administrator of the Harlem-East Harlem
Model Cities Program. Kaufman, a lawyer and real estate broker,
bribed Morales to use his official position to secure for Kaufman
a lease by Model Cities of office space in one of the buildings
for which Kaufman was the renting agent. The benefit to Kaufman
was to have been a lucrative commission. Del Toro, the Executive
Director of an East Harlem anti-poverty agency, acted as middle-
man in the transaction. The jury found Kaufman guilty of
conspiracy, bribery and on three counts of perjury. He was
sentenced by District Judge Whitman Knapp to concurrent terms
of four years on each count. Del Toro was found guilty to
conspiracy, bribery and on five counts of perjury. He was

sentenced to concurrent terms of a year and one day on each
count.

The Court of Appeals, per Gurfein, J., Judges Friendly
and Feinberg joining in the opinion, reversed the canvi~tinnc
of Xaufman and Dei Toro on tne supstantive bribery counts on
the ground that the person bribed, Morales, was an employee of

New York City and not a federal "public official" within the
meaning of 18 USC 201.
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The 2nd Circuit panel's opinion notes that the jury
was permitted to convict on the bribery counts on the theory
that, although Morales was a city employee, he could be found
to be a federal "public official" because the federal government
financed Model Cities by paying 100% of its program cost and
80% of its employees' salaries through grants to New York City,
and because HUD exercised some degree of supervision and control
over Model Cities' activities. Pointing to "the enormous amount
of funding by the Federal Government on a broad spectrum which
includes welfare, housing and health," the Court stated it felt
"constrained to take a close look at the determination below and
the effect of bringing clearly illegal conduct under state law
within the ambit of the federal jurisdiction." After passing
references to the federal system of divided powers and the
doctrine that "ambiguity concerning the ambit of criminal
statutes should be resolved in favor of lenity," Rewis v.
United States, 401 U.S. 808, 812 (1971), the opinion states that,
in discerning Congressional intent, the Court could "consider
whether an expansive interpretation of the statute 'would alter
sensitive federal-state relationships (and) could overextend
limited federal police resources.'" (citing Rewis, supra).

A "public official," as defined by the bribery
statute, is any: ". . . person acting for or on behalf of the
United States, or any department, agency or branch of
Government thereof . . . in any official function, under or
by authority of any such department, agency or branch of
Government . . ." (18 USC 201(a)). 1In United States v. Loschia-
vo, 493 F.2d 1399 (2d cir., 1974), cert. denied 43 U.S.L.W. 3212
(Oct. 15, 1974), the 2d Circuit affirmed, without opinion,
defendant's conviction for bribery and perjury after a five day
jury trial in the Southern District of New York. 1In that case,
the defendant paid $20,000 in bribes to three Model Cities Ad-
ministration officials in order to obtain from Model Cities a
very lucrative lease for a building that he owned. Interestingly,
one of the three officials was none other than Pedro Morales,
the individual the 24 Circuit panel in Del Toro and Kaufman
now says is not a person acting for or on behalf of the United
States. The other two individuals to whom Loschiavo paid the
bribes in that case were the Acting Director of the Model Cities
Program (Morales' immediate superior) and another Model Cities
employee whose position was somewhat lower than Morales' in the
agency's administrative hierarchy. By its failure to mention
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the Loschiavo case in its Del Toro and Kaufman opinion, the 24
Circuit is now in the anomalous position of having approved a
conviction under 18 USC 201 for bribing Morales in one case and
having disapproved another such conviction on the ground that
Morales is not a public official as defined in that statute.

In United States v. Levine, 129 F.2d 745 (24 Cir.,
1942), it was held that an employee of the Market Administrator
for the New York Metropolitan Milk Marketing Area was a public
official within the meaning of the federal bribery statute
despite the fact that he was also an agent of the State of
New York and was paid for his services by funds taxed directly
to the milk handlers in the area. United States ex rel. Marcus
V. Hess, 317 U.S. 537 (1943) seems indistinguishable, in
principle, from Del Toro and Kaufman. In that case, the Supreme
Court held a statute proscribing the making of false claims for
payment against the federal government applicable to certain
individuals who had presented false claims to local municipal-
ities funded under the federal Public Works Administration.
United States v. Candella, 487 F.2d 1223 (2d Cir., 1973), cert.
denied, 415 U.S. 977 (1974), is to the same effect.

Federal courts have grappled for many years with
problems of determining when and under what circumstances
individuals may be deemed to have acted for on on behalf of
the United States, thereby bringing themselves within the
ambit of the federal bribery statute. Generally, doubts
have been resolved in favor of an expansive reading of the
pertinent statutory language; Harlow v. United States, 301
F.2d 361 (5th Cir., 1962) (despite provisions of their
employment contracts which stated that they were not considered
to be federal employees, European Exchange System employees
were held to be persons acting for or on behalf of the United
States); Kemler v. United States, 133 F.2d 235 (lst Cir., 1942)
(Physicial chosen to examine registrants for selective service
held subject to the federal bribery statute); Sears v. United
States, 264 F. 257 (lst Cir., 1920) (inspectors in a plant
manufacturing footgear for the army); Whitney v. United States,
99 F.24 327 (10th Cir., 1938) (Indian agency clerk); United
States v. Raff, 161 F. Supp. 276 (M.D. Pa., 1958) (partner in
private architectural firm under contract with the Department

of the Army); See also United States v. Laurelli, 187 F. Supp.
30, 32-34 (M.D. Pa., 1960).
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To the extent that the 2d Circuit panel's decision
in Del Toro and Kaufman may impede the further development of
this important line of cases in which federal jurisdiction is
asserted to safeguard the integrity of federally funded and
supervised programs, its negative effect on federal law
enforcement may be significant. Although the Department
will not attempt to obtain Supreme Court review of this decision
at this time, it is envisioned that conflicting decisions within
the Circuit Courts of Appeal will ultimately be resolved by
the high court. Until that time, it remains the position of the
Criminal Division that individuals who take bribes in connection
with their employment in federally funded and supervised programs
administered by state or local governments (or, in some
instances, by public or private nongovernmental corporations)
are subject to the statutory proscriptions of 18 USC 201.

General or specific inquiries and comments concerning
the Del Toro and Kaufman case or the federal bribery statute
should be directed to attorneys of this Division's General
Crimes Section, who may be contacted at (202) 739-2346.

Staff: United States Attorney Paul J. Curran
. Assistant United States Attorneys _
Edward J. Kuriansky, John P. Flannery, II,
Lawrence S. Feld, John D. Gordan, III
Southern District of New York
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace H. Johnson

COURTS OF APPEALS

INDIANS

STATUTORY CONSTRUCTION OF GROS VENTRE JUDGMENT
ACT; RIGHTS OF CERTAIN INDIANS TO PARTICIPATE IN AWARD OF
INDIAN CLAIMS COMMISSION; ADJUDICATION OF INTEREST OF INDIANS
WHO ARE NOT PARTIES TO AN ACTION.

Azure, et al. v. Morton, et al. (C.A. 9, No. 74-
2211, Apr. 15, 1975; D.J. 90-2-0-710).

In an action by a group of Indians, who were members
of the Gros Ventre Tribe of the Fort Belknap Indian Community,
claiming to be eligible to participate in distribution under
the Gros Ventre Judgment Act of 1972, the court of appeals,
in affirming in part and reversing in part, held: (1) that
even though the members of this group of Indians possessed
more Assiniboine Indian blood than Gros Ventre Indian blood,
since their names were on the 1937 payment roll under the
terms of Section 2 of that Act, they were entitled to partici-
pate in the Gros Ventre Judgment distribution; (2) that the
blood restriction under Section 2 applies only to descendents
of persons whose names appear on the 1937 roll; (3) that a
mixed-blood Gros Ventre-Assiniboine Indian was not entitled
to participate under both the Gros Ventre and Assiniboine
Judgment Acts of 1972; and (4) that the district court was
in error in determining the rights to distribution of another
group of Indians who were not parties to this action but who
had filed another action in the same district court for a
claim under the same distribution Act.

Staff: Glen R. Goodsell (Land and Natural Resources
Division).

INDIANS
TRIBAL-ATTORNEY ENTITLED TO CONTINGENT FEE.

Littell v. Morton (C.A. 4, No. 74-1709, decided
Apr. 14, 1975; D.J. 90-2-4-136).

The court of appeals, adopting in toto the dis-
trict court's judgment, findings and conclusions, held that
the plaintiff-lawyer for the Navajo Tribe was entitled to a

.
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contlngent fee for his representation of the Tribe in

Healing v. Jones, 210 F.Supp. 125 (D. Ariz. 1962), aff'd; 373
U.S. 758, commenced by the Hopi against the Navajo Tribe

and the Attorney General to settle the beneficial ownership

of lands described in an Act of Congress. The court specified
that the fee was not yet quantified, and it reserved rulings
on equitable defenses against the contract.

Staff: Eva R. Datz (Land and Natural Resources
Division).

ATOMIC ENERGY

AEC ENJOINED FROM LICENSING ATOMIC ENERGY PLANT
LOCATED WITHIN TWO MILES OF A POPULATION CENTER WITH MORE
THAN 25,000 RESIDENTS.

Porter County Chapter of the Izaak Walter League
of America, Inc., et al. v. The Atomic Energy Commission,
et al. (C.A. 7, No. 74-1751, Apr. 1, 1975; D.J. 90-1-4-1049).

The court set aside an order of the Atomic Energy
Commission authorizing construction of a nuclear energy plant
in northern Indiana on the grounds that AEC failed to adhere
to its own regulation precluding the location of an atomic
energy plant within two miles from a population center con-
taining more than 25,000 residents. Construction was
permanently enjoined and the Northern Indiana Public Service
Company was directed to fill in the substantial excavations
and dikings it had already accomplished. The dispute was
as to the meaning of "center," the court taking the literal
view that no encroachment on the political boundary was
permitted in the two-mile radius from the plant.

Staff: Ray Zimmet (Atomic Energy Commission).
NEPA

SCOPE OF REVIEW, LOGICAL TERMINI, ALTERNATIVES,

COST-BENEFIT ANALYSIS.

George and Mary Daly, et al. v. John A. Volpe,
et al. (C.A. 9, No. 74-2566, Mar. 20, 1975; D.J. 90-1-4-283).

Plaintiffs, in their third trip to the Ninth
Circuit, appealed the district court's dissolution of an
injunction which had suspended construction of a segment
of Interstate 90 between Seattle and Snogualmie Summit in
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: the State of Washington. The challenged segment was a seven-
mile bypass of the Town of North Bend which contained the
only stop light between Seattle and Boston.

In affirming the district court order, the court
of appeals held that NEPA is essentially a procedural
statute and court review is very limited. Courts cannot
substitute their judgment for that of the agency as to the
project's necessity or desirability nor can it balance the
benefits against its adverse effects on the environment.
Unless the agency decision was found to be so arbitrary
and capricious as to amount to bad faith, the court cannot
review the substantive decision of the agency. The review
by the court is limited to the question of whether the
agency action, findings, and conclusions are without
observance of procedure required by law.
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The court of appeals concluded that it was bound
3 by the facts as found by the district court, there being
£ no showing that they were clearly erroneous. The segmentation
of the highway was found to be proper, being of independent
utility and sufficiently long to permit adequate consideration
of alternatives.

o WNRL N

With respect to consideration of alternatives, the
court found that a presumption of regularity must be given
administrative decisions and there had been no showing of
bad faith in this instance. With respect to cost-benefits
analysis, the court concluded that a formal and mathematically
expressed cost-benefit analysis is not presently required
by NEPA and the key quantifiable effects were included in
the statement.

B Rt
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Staff: George R. Hyde (Land and Natural Resources
Division).

INDIANS

STATE STATUTE OF LIMITATIONS INAPPLICABLE TO
INDIANS' SUIT TO PROTECT THEIR TRUST LANDS.

Capitan Grande Band of Mission Indians v. Helix
Irrigation District (C.A. 9, No. 73-2956, decided Mar. 14,
1975; D.J. 90-2-11-6998).

The Capitan Grande Band of Mission Indians sued ..‘
in 1972 for money damages in trespass r alleged wrongs *
committed by Helix and its predecessors between 1885 and
1935 in the construction and maintenance of a waterworks
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facility on the Capitan Grande Indian Reservation. The sub-
ject land was held in trust by the United States until

1934 when it was conveyed to the City of San Diego in fee.
The district court issued an interlocutory order denying
the motion of Helix to dismiss the complaint on the ground
that the Band's suit was barred by the California statute
of limitations.

The court of appeals held: (1) although Cali-
fornia is a Public Law 280 (28 U.S.C. sec. 1360) State, .
its statute of limitations does not apply to suits brought
by Indian Bands to protect their interests regarding trust
lands; (2) the federal statute of limitation period, 28
U.S5.C. sec. 2415, applies to these Indians, since the Band
comes under the federal instrumentality doctrine; and (3)
the legislative history of 28 U.S.C. sec. 1362 should not
be read into Public Law 280 to expand the scope of the
latter. '

Staff: Glen R. Goodsell (Land and Natural Re-
sources Division).

INDIANS

LAND EXCHANGES; STATUTE OF LIMITATIONS APPLY AFTER
FEDERAL APPROVAL OF LAND EXCHANGE WITH NON-INDIANS.

Naghlenethdespah Jake v. D. J. Elkins (C.A. 10,
No. 74-1180, decided Mar. 21, 1975; D.J. 90-1-23-1790).

This was an action by an Indian to set aside a
land exchange involving restricted trust lands. While the
Indian plaintiff alleged that she was fraudulently induced
to agree to the exchange, the district court found that she
had voluntarily entered into the transaction. The court of
appeals held that, under these circumstances, the federal
approval of the exchange ®moved all restrictions on aliena-
tion and thereafter state laws including statutes of limi-
tations would apply in suits involving the lands conveyed
to the non-Indian party to the exchange.

Staff: Assistant United States Attorney Ruth C.
Streeter (D. N.M.); Eva R. Datz (Land
and Natural Resources Division).
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‘DISTRICT COURTS

INDIANS

ALASKA NATIVE CLAIMS SETTLEMENT ACT; WITHDRAWALS
OF PUBLIC LAND FOR NATIVE DEFICIENCY PURPOSES ARE SUBJECT
TO BROAD DISCRETION OF THE SECRETARY OF THE INTERIOR WHO

MUST CONSIDER ECONOMIC POTENTIAL AS WELL AS ALL RESOURCE
VALUES.

Cook Inlet Region, Inc., et al. v. Morton (D.
Alaska, Civil Action No. A-40-73;: D.J. 90-2-4-297).

Plaintiffs filed this action seeking to have
the Secretary of the Interior's decisions concerning lands
withdrawn under Section 11(a) (3) of the Alaska Native
Claims Settlement Act ("ANSCA"), 43 U.S.C. sec. 1610(a) (3),
declared invalid. Plaintiffs contended that the statute
required that lands of "similar character" be withdrawn;
that this statutory language limited the Secretary's
decision to lands that "looked alike" and that other
resource values, notably subsurface characteristics and
economic potential, were not proper statutory criteria;
that ANSCA created a priority for Native deficiency
withdrawals over other land withdrawals: and that the

Secretary owed them fiduciary obligations as Alaskan
Natives.

The administrative showed that, in making the
withdrawals, the Secretary relied on various requests of
plaintiffs which indicated their preferences and that
Plaintiffs changed their expressed preferences from
time to time. In making the actual withdrawals, the
Secretary was also obligated to withdraw lands for
state selection under the Alaska Statehood Act and for
possible inclusion in new national parks, forests, wild-
life refuges and wild and scenic rivers (ANSCA, Section
17(d) (2)), and for the general protection of the public
interest (Section 17(d) (1)). Although the withdrawals
were modified from time to time, the present withdrawals
were made after detailed consideration of the requests
of plaintiffs and after consideration of all of the

resources and values or the land, including the subsurface
values and economic potential.

The court upheld the action of the Secretary by
finding upon a review of the administrative record that the



-~

7 AT B RN NS v ] e T 8

A e

A TR R AP

A T

P R

423

* decision was not arbitrary, capricious, an abuse of dis-

cretion or otherwise unlawful. The court did not reach the
question of whether the Secretary owed a fiduciary relation-
ship to the Alaskan Native corporations, which were
established as profit-making organizations, but noted

that in interpreting the statute to require the considera-
tion of subsurface values and economic potential, the

court was construing ANSCA in a manner to favor the

Native interests. Although the court premised its de-
cision on the arbitrary and capricious standard, the court
indicated that an estoppel might be appropriate because

the Secretary relied on requests of plaintiffs which

were changed and different from their ultimate position

in the litigation. See Hecht v. Harris, Upham & Co.,

430 F.2d 1202, 1208 (C.A. 9, 1970).

Staff: L. Mark Wine (Land and Natural Re-
sources Division).

PUBLIC LANDS

VIRGIN ISLANDS BEACHES OPEN TO THE PUBLIC.

United States and Government of the Virgin
Islands v. St. Thomas Beach Resorts, Inc. (D. Virgin
Islands, No. 74-339, Dec. 13, 1974; D.J. 90-1-10-1128).

St. Thomas Beach Resorts is the owner of a beach
and tennis club on the island of St. Thomas, Virgin
Islands. In March 1974, it erected a fence which
extended into the ocean and effectively stopped the
public from using the beach on which the resort develop-
ment. fronted. The defendant had a deed to the fast
land to the high water mark. The Virgin Islands Code,
Title 12, chapter 10, generally prohibits anyone from
placing an obstruction on the shores of the islands
which would interfere with the right of the public to
use them. The United States and the Government of the
Virgin Islands brought this action to compel the removal
of the fence and relied upon this code section and
principles of property law unique to the Virgin Islands.

The Honorable Almeric L. Christian held the
code section to be constitutional and a recognition and
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codification of a long-standing custom in the Virgin
Islands not only during the recent past but also during
the time Denmark controlled the islands. Supportive of
its decision, the court cited State ex rel Thornton v.
Hay, 462 P.2d 671 (S.Ct. Ore. 1969), noted that even

if a custom had not long existed the past conduct

of the owners of this beach had resulted in an implied
dedication to the public of the use of the beach area
and cited Gion v. City of Santa Cruz, 465 P.2d 50
(S.Ct. Ccal. 1970).

Staff: United States Attorney Julio A. Brady;
Assistant United States Attorney
Ishmael A. Meyers (D. Virgin Islands);
David W. Miller (Land and Natural
Resources Division).
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