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COMMENDATIONS

United States Attorney William Burkett Western

District of Oklahoma has been commended by Robert Creson

Director of the Transportation Safety Institute Office

of the Secretary of TranSPortat.o1 for his excellent Sup

port of the Institute Mr Burkett and his staff have con

ducted training sessions for Federal Aviation Administration

inspectors to instruct them on potential litigation resulting

from aircraft accident investigations

united States Attorney Allen DonielSofl and Assist

ant United States Attorney Keith Uhi Southern District of

Iowa have been commended by Paul Fasser Jr Assistant

Secretary of Labor for their Excellent work on behalf of thir

teen veterans in their suits for settlement against the

Meredith Corporation under the veterans reemployment rights

statute

Assistant United States Attorney Ronald Hodges Wes

tern District of Virginia has been commended by John

Olszewski Director of the intelligence Division of the Inter

nal Revenue Service for his effort and cooperation in the

jnvestigation and prosecution of three individuals charged with

Title 26 violations
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POINTS TO REMEMBER

CIVIL FORFEITURES COMMENCEMENT OF ACTION

This notice supplements similar one published in the

United States Attorneys Bulletin of December 11 1973 and is

being published because of increased attacks upon civil for

feiture proceedings based upon delay in instituting suit

Illustrative decisions are

United States Thirty-Seven 37 Photographs

42 U.S 363 1971

Sarkisian United States 472 F.2d 468 10th Cir

1973 Cert Denied

United States One 1971 Opel 360 F.Supp 638

C.D Calif 1973

The above cases indicate that cumulative delay between

the date of seizure and the date of initiation of legal action

may defeat an otherwise valid forfeiture Although the delay

in the two latter cases in which forfeiture was denied was not

attributable to elapsed time after the cases were referred to

the United States Attorney he should commence legal action as

promptly as possible or decline to start legal proceedings in

the proper case In those districts within the Tenth Circuit

action should be taken within the time limits set forth in

United States Thirty-SeVen 37 Photographs supra

Attacks are not limited to the 9th and 10th Circuits

however Prompt action in starting legal action is therefore

desirable in all Circuits
Criminal Division

BANK ROBBERY-STATE PROSECUTION

In February 1975 the FBI reported that the bank rob

bery rate rose more than 50% in the last half of 1974 It

appears that this trend is continuing Because bank robberies

are matters of great local concern in many instances local law

enforcement systems may provide the most appropriate response
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Efforts are presently being made through LEAA the united States

Marshals Service and the bank supervisory agencies to deter bank

robberies and apprehend those who COmmit them The merits of

quick local prosecutive action as complement to these

activities should not be overlooked

In letter of April 23 1974 to all United States

torfleyS oncerniflg Federal_State Law Enforcement Committees

former Attorney General Saxbe noted that cooperation between

Federal and state law enforcement authorities should be pre

dicated on Federal efforts encoUraging local proseCUtiofl not

only of those cases with minimal Federal interest but of all

cases with strong state or local interest onSeqUentlY

although there is always some Federal interest in every bank

robbery the interests of both the state and the Federal Govern

ment should be carefully weighed in termifliflg whether par

ticular bank robbery case should be prosecuted locally or

Federally The Criminal Division will support efforts of United

States Attorneys to encourage state prosecution of bank rob

beries when in the judgment of the United States AttorneY the

case could more appropriatelY be handled in state court

Criminal Division

SOCIAL SECURITY VIOLATIONS

Some United States Attorneys have received from the

Social Security Administration SSA for consideration of pro

secution matters involving violations of the penal provisions

of title XVI of the Social security Act 42 U.S.C 1381 et seq

The Title in point concerns applications for and payment

of general revenue funds as aid to aged blind or disabled

individuals Federal administration of such payments was assumed

by SSA from the States on January 1974 Over $5 billion in

Federal funds will be paid in fiscal 1975 under this program

Attempts to defraud occur in connection with applica

tions claims for aid and documents submitted in support there

of The most common violations involve false statements about

or concealment of--an individuals financial condition There

are specific misdemeanor statutes covering such violationS 42

U.S.C 1383a1 and There is also statute overiflg
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the conversion of such payments by representative payee 42

U.S.C 1383a4 and statute covering the unauthorized

charging of fee for services in connection with claim under

the title 42 U.S.C 1383 Of course felony statutes

such as is u.s.c 287 371 and 1001 are also applicable

SSA acknowledges that many apparent violations of title

XVI have little prosecutiVe appeal because of such factors as

the advanced age or illness of the prospective defendants

coupled frequently with relatively low amount of improper pay

ment Such matters are referred to United States Attorneys

with recommendation against pursuit of the criminal aspects

However matters in which the factors cited above are either

not present or not compelling are referred with recommendation

for prosecution

Each referral with recommendation for prosecution con

tains the name and telephone number of the SSA program integrity

specialist familiar with the facts of the case You are invited

to contact that individual for discussion or additional inves

tigation Requests for FBI assistance in these welfare fraud

prosecutions should be forwarded to the Criminal Division Fraud

Section for review The Bureau will supply investigative

resources in appropriate matters but only on request of the

Department Requests for Bureau assistance should not be direc

ted to FBI field offices

AREA
CONTACT

Northeastern
Mr Herbert AronoWitZ

Connecticut Maine Massachusetts ssi Program Integrity

New Hampshire New York Rhode Officer

Island Vermont
P.O Box 7385

CoronaElmhurst New York

11373

Phone 2126992093

Middle Atlantic
Mr Joseph Fassano

Delaware District of Columbia ssi Program Integrity

Maryland New Jersey Pennsylvania Officer

West Virginia
P.O Box 12808

Philadelphia Pennsylvania

19108

Phone 2155979608
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Southeastern Mr William White III

SSI Program Integrity Officer

Alabama Florida Georgia P.O Box 662

Kentucky Mississippi North Birmingham Alabama 35201

Carolina South Carolina Phone 205-325-6301

Tennessee Virginia

Great Lakes Mr John Budke
SSI Program Integrity Officer

Illinois Michigan Ohio P.O Box 7535

Wisconsin Chicago Illinois 60680

Phone 3123588354

Mid- America Mr Gary McRill
SSI Program Integrity Officer

Arkansas Indiana Iowa P.O Box 15568

Kansas Louisiana Minnesota Kansas City Missouri 64106

Missouri Nebraska New Mexico Phone 816-3745681

Oklahoma Texas

Western Mr Charles Laird

SSI Program Integrity Officer

Alaska Arizona California P.O Box 42516

Colorado Hawaii Idaho San Francisco California 95101

Montana Nevada North Phone 415-556-6521

Dakota Oregon South Dakota
Utah Washington Wyoming

Criminal Division

QUESTIONS ON THE USE OR INTERPRETATION OF SECTION

215 OF TITLE 18 UNITED STATES CODE

Volume 23 No of this Bulletin dated March 21 l97

contains discussion captioned TRIWEL ACT USE OF COMMERCIAL

BRIBERY UPHELD In order to avoid any misunderstanding that may

occur in connection with the last paragraph of that discussion

this is reminder that questions on the use of interpretation

of Section 215 of Title 18 United States Code should be direc

ted to attorneys in the General Crimes Section Criminal Divisial

Phone 202/7392346
Criminal Division
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____ANTITRUST DIVISION
Assistant Attorney General Thomas Kauper

DISTRICT COURT

CLAYTON ACT

FIRST ANTITRUST CONSENT JUDGMENT ENTERED UNDER

ANTITRUST PROCEDURES AND PENALTIES ACT

United States Norris Industries Inc
Civ 731036WPG May 1975 DJ 60860372

On June 12 1974 plaintiff United States of America

filed complaint as amended against Norris Industries

Inc Los Angeles California On February 18 1975

stipulation proposed final judgment competitive impact

statement and Federal Register notices required by the

Antitrust Procedures and Penalties Act were filed with

Judge William Gray United States District Judge for the

Central District of California in Los Angeles The

complaint charged that Norris acquisition of Pressed Steel

Tank Company PST on December 1970 violated Section

of the Clayton Act

Norris is one of the leading manufacturers of

acetylene cylinder shells acetylene cylinders high

pressure compressed gas cylinders and accumulator shells

Compressed gas cylinders are metal containers used to store

and transport compressed and liquifiable gases such as ox

ygen argon nitrogen carbon dioxide acetylene and medi

cal and refrigerant gases PST at the time of the acqui
sition produced high-pressure compressed gas cylinders

acetylene cylinder shells and accumulator shells Prior

to the acquisition Norris and PST engaged in substantial

competition in the manufacture and sale of highpressure

compressed gas cylinders

The Final Judgment entered by the Court on May
1975 orders Norris to divest within 18 months from the

date of the Judgment all of its interest in PST Plant

if not then it must divest all of PST within three years
For purposes of the divestiture PST Plant means all real
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and personal property and business located at South 66th
Street Milwaukee Wisconsin and all technical data owned
or controlled by PST relating to the manufacture and sale
of any product manufactured by PST Plant on the date of
completion of divestiture ordered by the Judgment togetherwith the names Pressed Steel Tank Company Inc PST and
all other trade names trade marks owned or controlled byPST with certain exceptions

The divestiture ordered shall be of single viable
going business Norris is required to submit completedetails of any proposed divestiture plan to us prior to
such proposed divestiture In the event Norris should
reacquire any of the assets divested pursuant to the
Judgment it must re-divest such assets within one yearfrom the date of such reacquisition

If divestiture has not been completed within the
three year period the Court upon our application shall
appoint trustee who shall have full authority to manageand dispose of PST

In the event PST Plant is divested the purchaser
thereof at any time within months from the date of the
completion of such divestiture may request and Norris
shall furnish ST technical data relating to the manu
facture of industrial cylinders by PST other than at
Plant If PST Plant is divested Norris may retain
non-exclusive royaltyfree licenses under any patent or
patent applications of PST relating to the manufacture of
any product produced by PST other than at Plant togetherwith all related technical data

No officer director agent or employee of Norris
shall also be an officer director or employee of the
purchaser of any of the divested assets The Judgmentalso enjoins Norris for 10 years from acquiring without
our prior consent any interest in any company engaged in
the manufacture of high pressure compressed gas cylinders
acetylene cylinders acetylene cylinders shells or
accumulator shells or any of the capital assets of anysuch company that are or have been used in the manufac
ture of such products
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Norris is further ordered to furnish every months

until completion of the divestiture ordered or until the

appointment of trustee written report to the plain

tiff setting forth the steps taken to accomplish the di

vestiture ordered by the Final Judgment

Staff Robert Ludwig Judgment Section Frank

BentkoVer and Ronald Silverman Special Trial

and Jonathan Gordon Los Angeles Office
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Norris is further ordered to furnish every months
until completion of the divestiture ordered or until the
appointment of trustee written report to the plain
tiff setting forth the steps taken to accomplish the di
vestiture ordered by the Final Judgment

Staff Robert Ludwig Judgment Section Frank
Bentkover and Ronald Silverman Special Trial
and Jonathan Gordon Los Angeles Office
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COURT OF APPEALS

NARCOTICS DISTRIBUTION OF CONTROLLED SUBSTANCE

CONTROLLED SUBSTANCES ACT INCLUDING 21 U.S.C 841
HELD TO APPLY TO REGISTERED DOCTORS ACTING OUTSIDE THE COURSE

OF PROFESSIONAL PRACTICE

Dr Rosenberg was visited during 1973 by five under
cover police agents from the State of California and the

Department of Justice The agents would arrive at the doctors
office and pay fee of $15 for the first visit and $8 for

subsequent visits Dr Rosenberg did not give any of the agents

physical examination The agents never voluntarily indicated

that they had any medical problem for which they needed

medication The agents simply told Dr Rosenberg what pills

they wanted and the doctor then wrote them out prescriptions
Following jury trial Dr Rosenberwas found guilty of 27

counts of distributing controlled substance in violation of 21

U.S.C 841a

On appeal Dr Rosenberg contended that the statute

under which he was convicted was unconstitutional that the

statute did not cover registered doctors that there was

insufficient evidence to convict him and that his right

against self incrimination was violated

The Ninth Circuit Court of Appeals held that Controlled

Substances Act including 21 U.S.C 841 on its face can be

applied to registered doctors and that doctor who acts

other than in the course of professional practice is not

practitioner under the Act and is therefore not authorized to

prescribe controlled substances Such physician is therefore

subject to the criminal provisions of the Act contained in

section 841a

Dr Rosenberg next argued that in the course of pro
fessional practice is so vague that it violates the due process

clause of the Fifth Amendment The Court disagreed and stated

the language clearly means that doctor is not exempt from

the statute when he takes actions that he does not in good faith

believe are for legitimate medical purposes
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Dr Rosenberg next argued that the determination of

whether or not he was acting within the scope of his profes
sional practice must be made by the state of California because

under the Tenth Amendment direct control of medical practice

in the States is beyond the power of the Federal Government

and therefore the federal drug laws violate the Constitution

The Court found the argument unpersuasive and held that under

the Commerce Clause Congress has the power to regulate drugs

Next Dr Rosenberg argued that the statute in question

established presumption of guilt and therefore violates due

process The Court was unpersuaded and found that the statute

does not shift the burden of proof but that once defendant

presents claim that he falls within the exemption the govern
ment must prove beyond reasonable doubt that the accused does

not fall within it

Dr Rosenberg next argued that his Fifth Amendment

right against self incrimination was violated when his medical

files were used against him The Court cited Shapiro United

States 335 U.S 1948 and held that the records were re
quired to be maintained by law and that the privilege did not

apply

Judge Ely dissented citing United States Moore 505

F.2d 426 D.C Cir 1974 similar case with the opposite

holding Certiorari has been granted in Moore U.S ____
43 U.S.L.W 3445 U.S February 181975

United States Maurice Rosenberg M.D F.2d

9th Cir 1975

Staff United States Attorney
William Keller

Central District of California
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Wallace Johnson

SUPREME COURT

MARINE RESOURCES

TIDELANDS LITIGATION EXTENT OF ATLANTIC STATES

OFFSHORE JURISDICTION

United States Maine et al S.Ct No 35

Original Mar 17 1975 D.J 9042

On March 17 1975 the Supreme Court handed down its

decision in this case which involved dispute between the

Federal Government and all but one of the States which

border on the Atlantic Ocean over rights tb the natural re
sources of the Atlantic continental shelf Although neither

the United States nor international law has specifically de
fined the outer limits of the continental shelf it is

clear that under present law it extends at least to depth
of 200 meters Notably off some parts of our Atlantic

coastline this depth is not reached until well beyond 100

miles Florida is the one State bordering on the Atlantic

Ocean which is not party to this litigation Although
Florida was originally party it was severed from these

proceedings because its claims were of different nature

than those of the other Atlantic States Upon severance

separate case was instituted against Florida to determine

its rights to the natural resources in the seabed of both

the Atlantic Ocean and the Gulf of Mexico

The litigation against the Atlantic States was in
stituted in 1969 The Atlantic States asserted title to

these resources on the basis of provisions contained in

their colonial charters The principal argument upon which

the Atlantic States based their claims is that they as

successors to grantees of the British Crown have held and

still retained rights in the continental shelf both with
in the three-mile belt and beyond since before the for
mation of the Union or their admission to it The United

States maintained that this contention was effectively
foreclosed by the decision of the Supreme Court in the

original California case However at the request of the

States the matter was referred by the Supreme Court to

Special Master to take evidence and make findings of fact

and conclusions of law
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Each of these issues is likely to arise in litiga
tion with other coastal States As more mineral resources
are discovered and exploited on our continental shelves
it will become increasingly important for the States to
assure the maximum reach of their Submerged Lands Act grants

Staff Louis Claiborne Special Assistant to
the Solicitor General Michael Reed
Land and Natural Resources Division

MARINE RESOURCES

TIDELANDS LITIGATION THE EXTENT OF FLORIDAS
OFFSHORE JURISDICTION

United States Florida No 52 Original Mar 17
1975 D.J 90411

On the same day that the Supreme Court handed down
its long-awaited decision in United States Louisiana
it ruled on similar original action between the United
States and the State of Florida This case involved the
location and legal significance of the boundary described
in Floridas Constitution at the time that State re-entered
the Union following the Civil War According to the Federal
Government Floridas 1868 Constitution described boundary
running along the Atlantic coastline until it reached the
Florida reef submerged formation which begins just south-
east of Miami and then parallels the Keys at distance of
three to five miles offshore The boundary then followed
the seaward edge of the reef out and around the most westerly
Keys the Dry Tortugas and then followed the northern side
of the Keys back to the mainland ultimately paralleling
the entire mainland Gulf coast of the State nine miles
offshore

Florida agreed with this boundary to the Tortugas
but then contended that it took off at 45 degree angle
across more than 100 miles of open water to the mainland
This interpretation would have placed vast area of open
sea within the boundaries of the State Florida contended
that this entire area had been granted to the State as an
incident to its readmission to the Union in 1868 The State
also contended that the United States and Florida had
asserted jurisdiction over this area to the extent that it

qualified as an historic bay under principles of international
law and would therefore be considered part of the State The
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MARINE RESOURCES

TIDELANDS LITIGATION DETERMINATION OF THE BASELINE
FROM WHICH THE STATE OF LOUISIANA MEASURES ITS SUBMERGED
LANDS ACT GRANT TO OFFSHORE RESOURCES

United States Louisiana S.Ct No Original
Mar 17 1975 D.J 0ll8260

On March 17 1975 the Supreme Court accepted
the report of its Special Master hopefully concluding the
final chapter of this epic chronicle For more than 20

years Louisiana and the Federal Government have been
unable to agree on the principles to be applied in locating
the seaward limit of the States jurisdiction over the in-

valuable petroleum resources of the Gulf of Mexico In

1953 Congress through the Submerged Lands Act granted
coastal States all such rights within three miles of the
coastline Then began the controversy over how to locate
that coastline The parties have been back to the Court

number of times in the ensuing two decades each time

narrowing the issues little more

Most of the issues before the Master in this

latest proceeding involved the application of international
law on such matters as the proper construction of closing
lines across bays to the highly irregular coastline of the

Mississippi River Delta He was also asked to determine
whether certain areas qualified as historic bays under
international law even though they failed to meet the

geographic definition of bay Previously unlitigated
questions on whether land formations which meet the defini
tion of islands under international law should in fact

be considered part of the mainland had to be considered
because an affirmative finding would have greatly extended
the States mineral rights Following weeks of hearings
before the Master in which each side offered dozens of

witnesses and hundreds of exhibits and years of post-
trial briefing and argument the Special Master made his

findings and recommendations On large majority of the

issues he found for the United States The Supreme Courts
acceptance of the Special Masters findings in this case
enables the parties to apportion the more than $1 billion
from bonuses and royalties in disputed areas which has

accumulated in an escrow account pending the conclusion of

this litigation
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The proceedings in this case raised such questions
as whether English law during the 17th and 18th centuries

recognized right in the Crown to the natural resources of

the seabed and subsoil of the adjacent seas whether England
in fact claimed or exercised such rights either off England
or more particularly off the coast.of the American cob
nies whether if such rights had existed and were claimed
those rights passed to the States or the Federal Government

upon independence In our view these proceedings have also
raised number of constitutional questions such as If

the Atlantic States upon independence succeeded to exclusive

rights to the natural resources of the Atlantic continental
shelf whether those rights survived the evolution of the

concept of the threemile territorial sea under international

law and particularly United States law and policy in the
19th century if the rights in question came into existence

only in the latter half of the 20th century whether they
belonged to the Atlantic States as matter of constitutional

law and finally if the Atlantic States did not otherwise

possess those rights whether they were entitled to those

rights out to three leagues under the Submerged Lands Act
43 U.S.C sec 1301

In August 1974 the Special Master submitted his

report to the Supreme Court Although the Special Master
concluded along with the United States that the contentions
of the States were effectively foreclosed by the decision
of the Court in the original California case the Master

proceeded to make extensive recommended findings of fact
and conclusions of law relating to these questions The

findings and conclusions recommended by the Master were almost

entirely consistent with the positions advocated by the

United States

The matter came for decision by the Supreme Court

upon the exceptions of the Atlantic States and the reply of
the United States to those exceptions The Supreme Court
held that the natural resources of the Atlantic continental
shelf belonged to the United States The Court relied upon
the principle of stare decisis and affirmed the original
California decision as it relates to the Atlantic States
historical claim

Staff Solicitor General Robert Bork Bruce
Rashkow Land and Natural Resources
Division
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United States urged that approval of the boundary gave the

State no offshore rights that the States offshore rights

were based solely on the Submerged Lands Act and that its

1868 constitutional boundary merely provided the seaward

limit of that grant in the Gulf which was limited by the

Act to three marine leagues and that there are no historic

waters off the coast of Florida

For the State the interest goes beyond any poten

tian value of minerals beneath the sea For many years

Florida fishermen have harvested shrimp which spawn near

her Gulf coast and migrate some distances to sea In

order to protect this fishery from over-exploitation the

State has attempted to regulate shrimping in areas which

the Federal Government considers to be high seas and there

fore beyond the reach of state jurisdiction except as

concerns its own citizens In addition the State has

sought to protect the coral reef seaward of the Keys

portions of which are more than three miles from shore

Finally the State seeks to regulate the exploration for

treasure ships which sank near shore on their way back

to Europe on voyages of plunder to the new world Many

such galleons are known to lie on the reef and few

are presently being salvaged The State claims right

to control such activities on its submerged lands and

extracts 25 percent of the recovered booty

The Special Master found for the United States

on each of these major issues and his findings were adopted

by the Supreme Court The United States took exception

to two other determinations made sua sponte by the

Special Master which are inconsistent with our interpretations

of the international law of the sea Those issues have

been referred to the Master for further consideration

Staff Keith Jones Assistant to the Solicitor

General Michael Reed Land and

Natural Resources Division

COURTS OF APPEALS

PUBLIC LAND ESTOPPEL

INELIGIBILITY OF PUBLIC-LAND OCCUPANT FOR COLOR

OF-TITLE PATENT 43 U.S.C SEC 1068 KNOWLEDGE OF FEDERAL

OWNERSHIP THROUGHOUT OCCUPANCY DISQUALIFIES OCCUPANT FROM

ELIGIBILITY ESTOPPEL BY STATEMENTS OF B.L.M EMPLOYEES

.--
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FAILURE TO DISCLOSE TO OCCUPANT THAT PUBLIC LAND IS RECLASSIFI
ABLE FOR ENTRY UNTRY UNDER TAYLOR GRAZING ACT 43 U.S.C
SEC 315f B.L.M BOUND TO RECEIVE AND CONSIDER OCCUPANTS
LATE APPLICATION FOR RECLASSIFICATION AND ENTRY AFTER LANDS
PERMANENT SEGREGATION FROM ENTRY UNDER 43 U.S.C SEC 1411

United States et al Wharton et al C.A
Nos 732732 732831 Mar 18 1975 D.J 90110883

40-acre tract of public land in Oregon was
occupied by various members of the Wharton family starting
about 1919 The Interior Department cancelled the Whartons
desert land entry in 1930 but they remained squatters
until 1970 when the Government brought this trespass and
ejectment suit against them The district court held the

Governments suit in abeyance to enable the Whartons to

apply under the Colorof-Title Act 43 U.S.C secs 1068
1068a for patent to the 40-acre tract The Interior
Department which refused patent ruled that the Whartons
lacked the requisite good faith to qualify for colorof-
title patent because they always were aware of paramount
federal ownership and never claimed title under written
instrument from any nonfederal source Minnie Wharton
et al IBLA 287 1972 The district court set this
decision aside and ordered the Secretary of the Interior
to grant the Whartons color-of-title patent upon their
payment of $1300 as appraised value

On appeal by the Government the court of appeals
reversed holding that the Interior Departments refusal of
patent should remain in effect because the reasons for
refusal withstood the test of the Administrative Procedure
Act and embodied permissible agency interpretation of
the Color-of-Title Act

But on crossappeal by the Whartons the court of

appeals also reversed and remanded It held that the dis
trict court should have estopped the Government from denying
the Whartons an additional opportunity to apply for still
another desert land entry on the 40acre tract

Estoppel arose from affirmative misconduct by
Bureau of Land Management employees directed to the
Whartons on two occasions In 1956 BLM field office gave
erroneous advice that there was no way by which the
Whartons could obtain patent to the 40-acre tract In
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April 1967 BLMs Oregon state director misrepresented
to the Whartons congressman that there are no applicable

laws by which patent could be issued covering the 40
acre tract Neither statement was totally accurate either

in 1956 or 1967

At both times the 40-acre tract remained withdrawn

from entry But the Taylor Grazing Act 43 U.S.C sec
31Sf empowered the Secretary of the Interior to classify

the tract as open to entry and an entry application from

the Whartons at either time would have been treated as

request that he do so

The Whartons inaction by reason of these two

statements hurt them Within month after the April 1967

misrepresentation BLM announced that the 40acre tract

was now temporarily segregated from desertland and other

agricultural entries pending final agency action 32 Fed

Reg 7136 Permanent segregation of the tract from all

such entries was ordered six months later 32 Fed Reg
16108 done pursuant to the Classification and Multiple

.Use Act of 1964 43 U.S.C sec 1411

The court of appeals held that the Secretary was

estopped from relying on the segregation order and must

allow the Whartons an opportunity to apply for desert-land

entry as if the segregation order had not been issued

The application was to be of the type the Whartons could

have filed in 1956 using the standards for classification

of the land which existed at that time slip op 12

Staff Dirk Snel Land and Natural Resources

Division William Borgeson Assistant

United States Attorney Ore.

CONDEMNATION

GOVERNMENTS FAILURE TO FORMALLY JOIN PURPORTED

LANDOWNERS WHO PARTICIPATED IN CONDEMNATION TRIAL DOES NOT

VOID ACTION UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY

ACQUISITION POLICIES ACT OF 1970 CREATES NO RIGHTS ENFORCEABLE

IN CONDEMNATION ACTIONS

United States 416.81 Acres Porter Co md
and Mercantile National Bank of Indiana Tracts 02-135 and

02144 C.A Nos 741307 and 741308 Apr 28 1975

d.j 33153221704

The United States filed condemnation action and

joined as defendants all persons holding record title to
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the subject property Certain persons filed an answer
alleging that they held non-recorded interests in the sub
ject property they were allowed to participate at trial
and the jury returned verdict on their behalf However
on appeal the landowners argued that the verdict should be

vacated because the Government never moved to join the

holders of the unrecorded interests as allegedly required
by Rule 7lAc2 F.R.Civ.P The court of appeals re
jected this argument holding that the error if any was
harmless under the circumstances The court also rejected
the landowners argument that the Governments appraisers
failed to follow the appraisal procedures set forth in the

Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970 42 U.S.C sec 4651 holding that the

Act was merely an exhortatory declaration of policy and

.created no rights enforceable in condemnation actions

Staff Robert Klarquist Land and Natural
Resources Division Assistant United
States Attorney Richard Keiser N.Dmd

CONDEMNATION

DISTRICT COURT PROPERLY STRUCK LANDOWNERS DE
FENSES AND OBJECTIONS TO CONDEMNATION ACTION

United States 416.81 Acres Porter Co md
and Mercantile Bank of Indiana Tract 02-126 C.A
No 732104 Apr 22 1975 D.J 33153221704

The United States filed complaint in condem
nation in order to acquire lands for the Indiana Dunes
National Lakeshore The landowners responded with an

answer contending inter alia that the taking was uncon
stitutional and arbitrary and capricious because certain
landowners whose property was not taken would benefit from
the project The trial court struck the defenses to the

taking sua sponte without hearing The case was tried
to jury and the landowners appealed

The court of appeals affirmed stating that

objections and defenses to taking of property may be

properly stricken by trial court unless those objections
change facts rather than conclusions and such facts must
suggest actual malevolence on behalf of the federal officers
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who authorized the condemnation The court of appeals also

rejected the landowners contention that certain remarks of

the trial judge prejudiced the jury and that the jury verdict

while within the range of the testimony was clearly inadequate

Staff Robert Klarquist Land and Natural

Resources Division Assistant United

States Attorney Richard Keiser N.D
md

CONDEMNATION APPEALS

CONDEMNATION VALUATION DATE TO ASCERTAIN JUST COM

PENSATION DECLARATION OF TAKING ACT 40 U.S.C SEC 258a

VALUATION OF CONDEMNED LAND TO BE MADE AS OF DATE OF TAKING

AND NOT AS OF DATE OF TRIAL THREE YEARS LATER IMMATERIALITY

OF APPRECIATED LAND VALUE DURING INTERIM

United States 161.99 Acres in Collin County

Texas Tract 3501 Wilson C.A No 743245 Apr 28

1975 D.J 3345796883 States 121.69 Acres in

Collin County Texas Ray Tract 3818 No 74-3921 D.J

3345796844 United States 161.99 Acres in Collin

County Texas Jhitse11 Tracts 2927 2927E No 74-3922

D.J 33-45796883 and United States 16.45 Acres in

Collin County Texas Adcock Tracts 4052-1 4052-2

No 744178 D.J 3345796972

The Declaration of Taking Act 40 U.S.C sec 258a

requires that just compensation in federal condemnation

actions embody the value of the property as of the date of

taking and that the property shall be deemed to be con
demned and taken when declaration of taking is filed in

federal district court by the condemnor

Here the United States by filing its declaration

of taking took fee simple title to Tract 3501 for the

LaVon Reservoir Modification Project on the East Fork of

Trinity River authorized by the Flood Control Act of 1962

sec 203 76 Stat 1185 The valuation trial occurred

about three years later and local land values about

doubled during the interim For that reason the landowner

claimed that such special facts justified departure

from the Declaration of Taking Act so as to compel

just compensation to embody valuation as of the date of

the later trial

The district court restricted the valuation date

to the lowervalue time when the declaration of taking was
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filed and the court of appeals affirmed per curiam without
oral argument The court of appeals held that nothing in
the case justified the allowance of any exception even if
available to the valuation-date required by the Declaration
of Taking Act and by court interpretations of both the Act
and Fifth Amendment requirements The court noted that the
landowner did nothing to expedite decision of his case in
the district court or otherwise seek to reduce the delay be
tween taking and trial

On April 29 1974 the court of appeals affirmed
three additional condemnation appeals brought by landowners
whose former land was taken for the same federal project
and who invoked the same issue regarding the timing of
valuation These three affirmances are without opinion
except to adopt the reasoning of the principal decision
and will not be reported

Staff Dirk Snel Land and Natural Resources
Division Assistant United States
Attorney Nancy James E.D Tex.


