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COMMENDATIONS

Assistant United States Attorneys Mr John Berena
and Mr Paul Brickner Northern District of Ohio have been
commended by Clarence Kelley Director Federal Bureau of

Investigation for Lheir outstanding performance and cooperation
in the prosecution for bank robbery of Ernest Smith and six

others

Assistant United States Attorneys Broward Segrest

Jerry Wood and Robert Watson Middle District of Alabama
have been commended by Mr Kater Williams Chief of Police
Dothan1Alabarna and Mr James Bland Regional Director of

the Drug Enforcement Administration Mobile Alabama for their

diligence and professionalism in the successful prosecution of

several major narcotics dealers in Dothan

Mr Joseph Cipollone Assistant United States Attor

ney Northern District of Ohio has been commended by Mr S.F

Perryman District Director and Mr R.E Schoenenberger Re
gional Commissioner Immigration and Naturalization Service

for his exceptional efforts in the case U.S Marie ODonnell

involving circumvention of immigration laws by marriage fraud
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POINTS TO REMEMBER

CIVIL FORFEITURES

In order to expedite the processing of civil forfeiture

matters and reduce potential legal problems the following pro
cedures are suggested with respect to those civil forfeitures

within the jurisdiction of the Special Litigation Section

Petitions for Remission

Before petitions for remission can be acted upon the

following documents must be forwarded to the Attorney General

The petition for remission prepared in accordance with

the provision of 28 CFR 9.5

The investigative report of the seizing agency relating

to the merits of the petition for remission

The recommendation of the United States Attorney as to

whether or not the petition should be granted or denied

In the above connection petitions for remission forwarded

to the Attorney General in some instances do not contain the

allegations required by 28 CFR 9.5 In the event defective

petition is received by the United States Attorney proper

petition should be obtained before it is forwarded to the

Attorney General

It will greatly facilitate the disposal of petitions for

remission if the petition the investigative report and the

recommendation of the United States Attorney are all forwarded

at the same time rather than piecemeal

The heavy case load in the forfeiture area has caused some

delay in processing petitions for remission and cooperation in

the above matters will be most helpful in reducing delay
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Filing the Complaint in the
Forfeiture Proceedings

In prior bulletins attention has been called to the

necessity of starting the legal proceedings by filing the corn

plaint for forfeiture promptly after the case is referred to
the United States Attorney by the seizing agency

It has been noted that in some cases the United States
Attorney delays filing the complaint for forfeiture until after
outstanding petitions for remission are investigated and acted
upon This may cause delay in instituting legal action

In this connection the complaint for forfeiture should be
filed where the evidence is sufficient even though there may
be outstanding petitions for remission

It is essential however that the vehicle or other for
feited property not be sold or turned over to the seizing
agency or otherwise disposed of prior to ruling on all out
standing petitions for remission

Special Litigation Section

As noted in previous United States Attorneys Bulletins
all petitions for remission and other civil forfeiture matters
previously within the jurisdiction of the Narcotics and
Dangerous Drug Section of the Criminal Division are now within
the jurisdiction of the Special Litigation Section of the
Criminal Division and the suggestions outlined in this bulletin
relate only to such civil forfeitures

Stay of Execution in Event
of Adverse Decision

In the event of an adverse decision it is essential that

stay of execution be secured in forfeiture cases If the
vehicle or other property which is subject of forfeiture is

released to the adverse party the court will lose jurisdiction
of the subject matter and right of appeal may be lost As in
other cases of course protective notice of appeal should
also be filed at the proper time pending decision by the
Solicitor General as to whether or not to appeal

Criminal Division
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ANTITRUST DIVISION

Assistant Attorney General Thomas Kauper

DISTRICT COURT

SHERMAN ACT

COURT RULES FOR GOVERNMENT ON TWO QUESTIONS OF

IMMUNITY UNDER 18 U.S.C 60O26003

United States Sangamo Construction Company et al
SCR745 May 15 1975 DJ 6020646

On May 15 1975 trial commenced in springfield

Illinois in the captioned criminal case which involved

an alleged combination and conspiracy to allocate three

highway construction projects in Illinois and to submit

collusive noncompetitive and rigged bids to the State of

Illinois The defendants waived trial by jury to which

the Government gave its consent Defendants were Sangamo

Construction Company of Springfield Illinois and J.L

Simmons Company Inc of Chicago and Decatur Illinois

During the course of the trial two issues involving

immunity arose The first was contention by defendants

that if defendants should seek to call as defense wit

nesses persons called and immunized by the Government as

its witnesses at trial that such immunity extended to

those witnesses as to their testimony as defense witnesses

as well as Government witnesses and not just through

the Governments case alone Judge Harlingtofl Wood Jr
trial judge ruled that immunity in such situations ex
tended throughout the trial Judge Wood ruled that the

Governments application for immunity including the

letter of authorization to the United States Attorney

which is the one used by the Antitrust Division was

sufficiently broad to cover the whole trial He made the

same ruling as to the order granting immunity which was

in the form in normal use by the Antitrust Division

Defendants had sought to have the Government submit

modified or new application for immunity to specifically

cover the defense part of the trial and this was opposed

by the Government
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After the Government had completed its direct case
the defendafits sought through the form of written re
quest to the United States Attorney to obtain authority
from the Attorney General for an application pursuant
to 18 U.S.C 60026003 for immunity for Allan Reyhan
the chief executive officer of the defendant Sangamo
Construction Company The argued basis for this appli
cation was that the Government had caused to be immunized
at trial Lee Sentman former vice president of co
defendant who testified as to his communications with
Reyhan including the communication at meeting at the
St Nicholas Hotel in Springfield Illinois where Sentman
testified the agreement to allocate jobs and put in high
or complementary bids was entered into between the de
fendant companies on the evening before the bid letting
Defendant Sangamo Construction Company contended that if
Reyhan were not immunized from prosecution he would not
testify and defendant would be denied due process of law
Defendants contended that the public interest required
that such testimony as Reyhan had to give was in the
public interest to assure that just verdict be rendered
and to assure defendants of fair and impartial trial
The Government declined to seek immunity for Mr Reyhan
or otherwise to comply with the request made on the
U.S Attorney

The Government filed memorandum in opposition to
defendants request The Governments memo pointed out
that the existing statutory authority for applying for
grant of immunity for trial witness 18 U.S.C 6003
is limited to only handful of highly-ranked designated
Department of Justice officials and that the district
court has no power to grant immunity sua sponte Morrison

United States 365 2d 521 D.C Cir 1966 Earl
United States 361 2d 531 D.C Cir 1966

The Government also included in its memorandum
section arguing that the legislative history of the
Organized Crime Control Act demonstrates that the immunity
statute was not intended to confer any right on defen
dant to obtain immunity for defense witnesses or others

The Government also argued in its memorandum that
the defendants argument was not supported by any decided
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cases and that its argument centered on footnote in

Earl United States supra at 534 where the court

suggested as possible due process problem situation

where the Government secured immunized testimony of an

eyewitness while declining to seek an immunity grant for

another eyewitness on behalf of defendant However

the court in Earl was not faced with that fact situation

and gave no indication how it would rule The Government

cited substantial list of cases where federal appellate

courts have held that the Government need not immunize

defense witnesses although none of these cases involved

situation where the Government had used immunized trial

testimony Among the cases cited are United States

Allstate Mortgage Corp 507 2d 492 Cir 1974
United States Lyon 397 2d 505 Cir 1968
cert den 393 U.S 846 1968 United States Smith

436 2d 787 Cir 1971 cert den 402 U.S 976
Morrison United States 365 2d 521 D.C Cir 1966
Earl United States 361 2d 531 D.C Cir 1966
Cerda United States 488 2d 720 723 Cir 1973

United States Ramsey 503 2d 524 532 Cir 1974
United States Rainirez 294 2d 277 284 Cir

1961 In Re Kilgo 484 2d 1215 1222 Cir 1973

The Governments principal argument in its memorandum

is as follows

Whether or not the Government used immu

nized testimony does not alter the basic due

process argument in Ramirez or in Earl or in any

other such case From defendants standpoint

in either situation the defendant is complaining

about his lack of ability to obtain what he

claims is helpful defense testimony This is

an important analysis which we ask this Court to

carefully consider in assessing the issue here

posed We cannot emphasize it too strongly

For example the proposed testimony of Scott in

Earl was clearly exculpatory yet the Court

upheld the denial of his testimony to the de
fense To say that the situation is different

where the Government has used immunized testi

mony is distinction without any substance
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After receiving memoranda of the Government and de
fendant Sangamo Construction Company and hearing oral
arguments Judge Harlington Wood Jr ruled that there
was not sufficient constitutional question involved to

rule in favor of defendants and he denied the defendants
request for the Government to apply for immunity for

Reyhan and also denied an alternative motion of the de
fendants to strike the testimony of Lee Sentman and other
trial witnesses who had received immunity on application
by the Government

On June 10 1975 after full day of final arguments
on June 1975 Judge Wood made general finding of

guilt as to each of the defendants commenting that the

Government had met its burden of proof

This was the fourth trial of seven bid rigging
Section Sherman Act indictments against highway con
tractors returned by federal grand jury in Springfield
Illinois on January 17 1974 In these trials all de
fendants except one have been found guilty The first
three trials were before juries fifth case has re
suited in guilty pleas of five defendants with the sixth
defendant being dismissed after the Government was unable
to prosecute that defendant due to the severe illness and

subsequent death of the Governments principal witness

Staff Thomas Howard Ailyn Brooks Richard

BraunJames Ritt Michael Kurtz
and Steven Kowal
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CIVIL DIVISION
Assistant Attorney General Rex Lee

SUPREME COURT

FREEDOM OF INFORMATION ACT

SUPREME COURT HOLDS THAT EXEMPTION INCORPORATES ALL

EXISTING NONDISCLOSURE STATUTES

Administrator Robertson Sup Ct No 74-450 decided

June 24 1975 D.J 14518128

Under the Freedom of Information FOl Act the plaintiff

sought from the Federal Aviation Administrator certain reports

relating to investigations of commercial airlines The Air

Transport Association requested the Administrator to withhold

disclosure of the documents pursuant to Section 1104 of the

Federal Aviation Act 49 U.S.C 1504 which authorizes the Ad
ministrator to withhold documents upon request of person when

in the Administrators judgment disclosure will adversely affect

the interest of the requesting party and is not required in the

...
public interest The Administrator determined to withhold the

documents under Section 1104 and advised the plaintiffs that the

matters were therefore exempt from disclosure under the FOI Act

by virtue of exemption which protects matters specifically

exempt from disclosure by statute

In this suit under the Act the district court rejected

our exemption contention and the court of appeals affirmed

holding that Section 1104 of the Act does not come within

exemption because Section 1104 does not refer to specific doc
uments and also because it gives discretion to the Administrator

to determine whether information should be disclosed The Supreme

Court in reversing the court of appeals held that exemption au
thorizes confidential treatment of information protected by all

of approximately 100 special nondisclosure statutes including

those which make nondisclosure discretionary

Staff Thomas Wilson Civil Division
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SOCIAL SECURITY ACT

SUPREME COURT UPHOLDS CONSTITUTIONALITY OF NINE MONTH
DURATION-OF-MARRIAGE REQUIREMENT AND PRECLUDES JUDICIAL REVIEW
OF SOCIAL SECURITY ACT UNDER 28 U.S.C 1331

Weinberger Salfi Sup Ct No 74-214 decided June 26
1975 D.J 13711461

The Supreme Court has upheld the constitutionality of pro-
visions of the Social Security Act that define the terms widow
and child for purposes of entitlement to survivors insurance
benefits under Title II of the Act The particular subsections
involved 42 U.S.C 416c and provide that sur
viving wife and stepchild of deceased wage earner who do meet
other conditions of eligibility may qualify for benefits if
the marriage occurred more than nine months before his death

The plaintiff Concetta Salfi married Londo Salfi fully-
insured wageearner under the Act less than six months before
he died of an unexpected heart attack On behalf of herself and
her daughter by prior marriage she applied for mothers and
childs Social Security Benefits The benefits were denied by
the Secretary because claimants failed to satisfy any of the
statutory conditions of eligibility including the nine-month
duration-of-marriage requirement Plaintiffs then filed this
suit as class action alleging that the ninemonthdurationof
marriage requirement was an unconstitutional conclusive pre
sumption that any marriage entered into within ninemonths of
the wage-earners death was entered into solely for the purpose
of securing benefits Relying upon the Supreme Courts recent
conclusive or irrebutable presumption decisions three
judge court granted plaintiffs motion for summary judgment held
the statute unconstitutional and awarded an estimated $35
million in retroactive benefits to plaintiffs and the class they
represented

With three Justices dissenting the Supreme Court reversed
the district court on the constitutional question and provided
guidance on procedural aspects of Social Security litigation
In an opinion by Mr Justice Rehnquist the Court reaffirmed
Flemming Nestor 363 U.S 603 and Richardson Beicher 404
U.S 78 holding that classifications under the Social Security
Act are constitutional if they are rationally related to
legitimate legislative goal The conclusive presumption
decisions were distinguished on the ground that they involved
statutes which placed heavy burden on specially protected
freedoms Stanley Illinois 405 U.S 645 Cleveland Board
of Education LaFleur 414 U.S 632 precluded the introduc
tion of evidence plainly relevant to the statutory purpose
Vlandis Kline 412 U.S 441 or were irrational U.S Dept
of Agriculture Murray 413 U.S 508 Examining the legis
lative history the Court found that the duration-of-marriage
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requirement was rational legislative response to the possible

abuse of the Act by individuals entering into marriage solely to

claim benefits upon their spouses deaths

The Court also held that 42 U.S.C 405g and precluded

judicial review of the Social Security Act under 28 U.S.C 1331

and ruled that the Secretarys decisions at issue here were

reviewable solely.pursuant to 42 U.S.C 405g Because of its

ruling that 405g constituted the only jurisdictional basis for

this suit the Court held that the district court was without

jurisdiction to consider the claims of the unnamed class members

absent allegations that they had satisfied the jurisdictional

prerequisites for suit under 405g including the requirement

that all claimants exhaust administrative remedies Although

this case presented constitutional challenge to the Act it
self the Court ruled that exhaustion was required since it

was statutory condition precedent to suit under 405g the

futility exception to the exhaustion doctrine was deemed

inapplicable where as here exhaustion was explicitly required

by statute While not reaching the question the Court

expressed its doubts whether court has the power under 42

U.S.C 405g and to enter an injunctive decree whose

operation reaches beyond the particular applicants before the

Court and further suggested that three-judge district court

may not have been required

Staff John Villa Civil Division
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COURT OF APPEALS

FEDERAL TORT CLAIMS ACT

SEVENTH CIRCUIT HOLDS THAT IN THE ABSENCE OF STATUTE THERE
IS NO LEGALLY-ENFORCEABLE DUTY ON THE PART OF THE GOVERNMENT TO
WARN OR TO COMPENSATE VICTIMS OF CRIMINAL ACTIVITY

Thomas Redmond United States of America et al
C.A No 741810 decided June 17 1975 D.J 157265238

Redmond sued the Government for $8 million in damages for
the alleged wrongful conduct of employees of the Securities and
Exchange Commission the Secret Service and the Treasury Dept
ment in permitting Redmond to be defrauded by confidence man
He contended that his complaint was not barred by the misrepre
sentation exception of 28 U.S.C 2680h 1970 to the Federal
Tort Claims Act because the gravamen of his complaint was that
the federal employees breached their duty to warn him that he
was in imminent danger of becoming the victim of the confidence
mans criminal propensities The Seventh Circuit affirmed the
dismissal of the complaint holding inter alia that absent legis
lation the Government has no legallyenforceable duty to warn
or to compensate victims of criminal activity The court also
held that Redmonds complaint was complaint of misrepresen
tation within the meaning of the Federal Tort Claims Act and
therefore barred by 28 U.S.C 2680h because false represen
tations were the sine qua non in the chain of causative
events on which the complaint was founded

Staff Judith Norris Civil Division
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FIRST AMENDMENT

COURT OF APPEALS FINDS NO FIRST AMENDMENT VIOLATION IN

GOVERNMENTS PERMITTING SUBSCRIBERS TO HOOK UP TO GOVERNMENT

WIRE SERVICE EVEN THOUGH THIS MAY DECREASE THE NUMBER OF SUB
SCRIBERS TO PLAINTIFFS PUBLICATION

P.A.M News Corp Butz C.A.D.C No 73-2096 June

1975 D.J 1458602

Plaintiffs are private corporations which disseminate

agricultural marketing news to their subscribers They chal
lenged on statutory and constitutional grounds the Department
of Agricultures direct hookup system whereby subscribers may
hook into the Departments information circulation system to

receive information immediately as it comes over the wire
Plaintiffs main challenge was that this violates plaintiffs
first amendment rights to freedom of the press because the gov
eminents service is in competition with plaintiffs and since

the government can provide the information more cheaply than

private enterprise the government will curtail and perhaps
eventually eliminate all competition The district court denied

relief and the court of appeals affirmed

The appellate court rejected plaintiffs first amendment

argument holding that the governments news service which

actually increases the publics access to information furthers
cornerstone of the first amendment -- the maximum distribution

of information in the marketplace

The court also rejected appellants procedural and statutory
claims The court found ample statutory authority for the gov
ernment system noting that the agency has primary discretion in

implementing its statutory mandates Finally in response to

plaintiffs contention that the agency did not publish an ade
quate general statement to explain its new system as mandated

by U.S.C 553c the court held that the statement was suff

cient since the agency is not required to abide by the same

stringent requirements of fact findings and supporting reasons
which apply to adjudication

Staff Judith Feigin Civil Division
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STANDING

C.A.D.C HOLDS CONGRESSMEN HAVE NO STANDING TO CHALLENGE
EXECUTIVE ACTION WHICH CONGRESSMEN CLAIM USURPS LEGISLATIVE
PREROGATIVES

Public Citizen et al Sampson C.A.D.C No 74-1849
decided June 16 1975 D.J 272805 Public Citizen et al

Sampson C.A.D.C No 741619 decided June 16 1975
D.J 277751

In case No 741849 Public Citizen Inc and seven con
gressmen brought suit seeking declaratory and injunctive relief
that General Services Administration regulation which pre
scribed certain patent rights clauses to be used in federal
agency contracts resulted in the disposition of government
property without congressional authorization and hence violated
Article IV Section Clause of the Constitution Plaintiffs
alleged harm as taxpayers consumers and congressmen The dis
trict court granted the governments motion to dismiss holding
plaintiffs had no standing to sue

On appeal plaintiffs abandoned any claim of taxpayer or
consumer standing and contended the plaintiff congressmen
qua congressmen were injured in fact since the defendants
regulations usurped their right to participate in decisions
guaranteed by Article IV Section Clause The court of
appeals has just affirmed the lower courts decision in brief
per curiam order

In case No 741619 eleven congressmen alleging the same
harm as in case No 741849 attacked another set of GSA regula
tions for licensing governmentowned inventions claiming the
regulations violated Article IV Section Clause In this
case the district court enjoined the operation of the regula
tions Plaintiffs lack of standing was raised by us for the
first time on appeal The court of appeals reversed holding
in second brief order that plaintiffs lacked standing as
congressmen to sue

Staff Thomas Moore Civil Division
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Wallace Johnson

COURTS OF APPEALS

ENVIRONMENT

FEDERAL WATER POLLUTION CONTROL ACT REFUSE ACT

DANGER TO PUBLIC HEALTH JURISDICTION OF FEDERAL COURTS TO

GRANT EQUITABLE RELIEF

Reserve Mining Company United States C.A
No 741291 Apr 1975 D.J 9051137

On April 20 1974 after nine-month trial the

I. United States District Court for the District of Minnesota

found that Reserves discharges into the water and air

substantially endanger public health and ordered Reserve

to halt its discharge into Lake Superior and to halt all

discharges of amphibole fibers into the air above the

level allowed by Minnesota Regulation APC-17 effective

1201 a.m April 21 1974 380 F.Supp 11

Reserve moved the Court of Appeals for the

Eighth Circuit for stay of the district courts order

temporary stay was granted pending hearing on the motion

On June the Eighth Circuit stayed the district courts

order for 70 days on the conditions that Reserve file with

the district court plan for on-land disposal of its

tailings and significant control of its air emissions and

that the district court then recommend whether or not the

stay should be continued 498 F.2d 1073

Sixthy days later the district court found that

Reserves On-Land Tailings Disposal and Air Quality Plan

-ì the Palisade plan was not ecologically reasonable and

recommended that the stay be terminated 380 F.Supp 71

On August 12 and 28 the Eighth Circuit issued further stays

of the district courts order

On March 14 1975 the Eighth Circuit ruled

that Reserves discharges into the air

and water give rise to risk to

public health is of sufficient

gravity to be legally cognizable and

calls for an abatement order on reason
able terms Reserve with its
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parent companies Armco Steel and
Republic Steel is entitled to
reasonable opportunity and reason
able time period to convert its
Minnesota taconite operations to on-
land disposal of taconite tailings and
to restrict air emissions at its Silver
Bay plant or to close its existing
Minnesota taconite-pelletizing operations

The Eighth Circuit upheld the district courts findings that
Reserves discharge into Lake Superior violates the Refuse
Act and the Federal Water Pollution Control Act and upheld
the district courts findings that Reserves discharge into
the air violates certain Minnesota regulations but reversed
findings that Reserves discharge into the air violates
Minnesota regulation APC-17 and the federal common law of
nuisance The case was remanded to the district court for

entry of decree in accordance with the following instruc
tions Reserve must immediately take all steps necessary
to reduce its air discharge sufficiently to meet court
fashioned standard which may exceed the standards of existing
air pollution control regulations excepting APC-l7 the
time given to Reserve to stop its discharge into Lake
Superior must be no less than one year after Minnesotas
final administrative determination that it will offer
Reserve no site acceptable to Reserve for onland disposal
of tailings further the resolution of the controversy
over an onland disposal site does not fall within the

jurisdiction of the federal courts

Staff Daniel Head now with the Nuclear
Regulatory Commission John Hills
now with the Council on Environmental
Quality Bradford Whitman William
Want Thomas Bastow land and Natural
Resources Division

FEDERAL JURISDICTION

FEDERAL TORT CLAIMS ACT--DISCRETIONARY FUNCTION
EXCEPTION TUCKER ACT--$l0 000 LIMITATION

Ness Investment Corporation and Canyon Lake Resorts
Inc United States C.A No 742112 June 10 1975
not to be cited D.J 90-1-23-1853

The Ninth Circuit held that the Court of Claims has
exclusive jurisdiction over complaint under the Tucker Act
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demanding compensation in excess of $10000 for certain

improvements constructed by special use permittee in

national forest and allegedly wrongfully appropriated by

the United States to its own use following the cancellation

of the permit In addition the discretionary function

exception of the Federal Tort Claims Act was held applicable

to an allegedly wrongful decision by the Forest Service con-

cerning the issuance of special use permit to permitteeS

successor in interest and the disposition of improvements

constructed by the special use permittee

Staff Eva Datz land and Natural Resources

Division Assistant United States

Attorney Jos Keilp Ariz.

ENVIRONMENT

NEPA CONSIDERATION bF ALTERNATIVES ADEQUACY OF

ElS ADEQUACY OF 4f DETERMINATION

Brooks et al William Coleman Jr et al

C.A No 743200 June 1975 D.J 9014245

In the third trip to the court of appeals approval

was finally obtained of an Environmental Impact Statement

EIS required by the NationalEnvironmental Policy Act

43 U.S.C sec 4321 et NEPA and construction authorized

on three additional lanes of Interstate 90 over Snoqualmie

Pass east of Seattle

The EIS was found to reasonably comply with the

procedural requirements of NEPA and had set forthalterfla

tives sufficient to permit reasoned choice The court

again refused to fly speck an EIS holding that this was

not permitted in their review The EIS did not become

vulnerable either because it did not consider in detail

each and every variation of possible alternatives

The Section 4f determination was found to have

been based on proper legal standard and to be supported

by factual findings The court concluded it could not

substitute its judgment for the Secretarys finding no

grounds to disturb the factual conclusions of the trial

court or its resulting evaluation of the Secretarys

determination

Staff George Hyde Land and Natural Resources

Division
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ENVIRONMENT

NEPA--POSTAL SERVICE EXEMPTION FROM NEPA UNDER THE
PROVISIONS OF THE POSTAL REORGANIZATION ACT

Chelsea Neighborhood Associations et al United
States Postal Service and Kiassen C.A No 756005
Apr 30 1975 90141040

The Chelsea Neighborhood Association sought to

prevent the construction of United States Postal Service
Vehicle Maintenance Facility in New York City adjacent to

the Morgan Station Mail Processing Center by alleging
failure to fully comply with the requirements of the

National Environmental Policy Act of 1969 by preparing and

filing an inadequate environmental impact statement The
district court found the Postal Services EIS inadequate
for failure to discuss the possible environmental effects
of public housing which might be built above the VMF at
some point in the future by the City of New York The dis
trict court also rejected the Postal Services claim that
the provisions of the Postal Reorganization Act exempted
the Postal Service from compliance with NEPA

On appeal by the Postal Service the court of

appeals ruled as expected that the Postal Service was not

exempted from the requirements of NEPA by the provisions
of the Postal Reorganization Act and that the EIS prepared
by the Postal Service was inadequate The court of appeals
as well as the district court found that the EIS was fatally
defective because it utilized the prospect of the construc
tion of public housing above the VMF as major justifica
tion for the construction of the VMF without studying or

disclosing any possible harmful environmental effects on
that housing As result of these conclusions the court
of appeals affirmed the district courts preliminary in
junction against contracting for or construction of the

Vehicle Maintenance Facility until the Postal Service
complies with the requirements of NEPA

Staff Assistant United States Attorney John
Siffert S.D N.Y Lawrence Shearer
and Gary Randall Land and Natural
Resources Division
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CONDEMNATION

SCOPE OF THE PROJECT

United States 11.74 acres in Douglas County
Nebraska and Walter Harder C.A No 74-1799
May 1975 D.J 33282063

The district court held that the subject tract
was within the probable scope of Project 16 Papillion
Creek and Tributaries Lakes and therefore that enhancement
due to the project could not be considered in valuing
the tract The court of appeals held that this finding
was supported by substantial evidence and affirmed

Staff Assistant United States Attorney Paul
Madgett Neb.

INDIANS

TRIBES TREATY-PROTECTED FISHING RIGHTS PROTECTED
FROM STATE REGULATION

United States State of Washington C.A
Nos 742414 2437 2438 2439 2440 2567 2602 and 2705
June 1975 D.J 9020670

The court upheld district court opinion inter
preting federal treaties concerning salmon fishing in

northwest Washington as guaranteeing tribal Indians fishing
at their traditional grounds and stations off the reser
vations and giving them an opportunity to catch up to 50

percent of the harvestable fish without regard to the
number of fish caught on the reservations or for ceremonial
and subsistence purposes In determining the extent of

the tribes 50 percent share account must be taken of

the fish destined to their usual and accustomed grounds
and stations which are captured downstream or in the ocean

by citizens of the State of Washington

State regulation of Indian treaty right fishing is

permissible in the interest of conservation and then only
if the fish run cannot be preserved by regulation of fishing
activities by non-Indians Tribes may regulate fishing by
their members both on and off reservations at their usual

grounds and stations
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Reef net fishing differs from other treaty right
fishing in that traditionally reef net fishing rights
have been individual instead of commercial The court
found that reef net fishing rights were guaranteed by the

treaty no less than commercial fishing rights Finally
the court held that Interiors non-recognition of tribe
has no impact on vested treaty rights

Staff Harry Sachse Office of the Solicitor
General Eva Datz Land and Natural
Resources Division

ENVIRONMENT

NEPA ADEQUACY OF IMPACT STATEMENT SEVERABILITY
OF RELATED PROJECTS SUMMARY JUDGMENT

Friends of the Earth et al Coleman C.A
No 742755 Mar 10 1975 D.J 9014834

The State of California proposed to construct
segment of federally financed Interstate Highway adjacent
to the right-ofway of planned canal The Environmental
Impact Statement EIS concerning the highway project
stated that the necessary fill material for the highway
would be taken from the canal right-of-way but did not
further discuss the full potential environmental consequences
of the entire canal project The plaintiffs--who stated that
they did not oppose the highway per se but that they opposed
the canal-then filed this action contending that the EIS

failed to adequately consider various alternative borrow
sites for the highway and that no fill material for the

highway could be excavated from the canal right-of-way until
an EIS concerning the entire canal project was prepared
the trial court granted summary judgment in favor of the

defendants

On appeal the court of appeals held that the
district court properly entered summary judgment because
the highway EIS contained discussion of alternative borrow
sites and the plaintiffs failed to come forth with
specific facts to support their allegations that certain
unconsidered alternative sites were viable alternatives
The court also found that no EIS concerning the canal project
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was required at this time because the excavation of the fill

material for the highway did not involve an irreversible and

irretrievable commitment of resources to the canal project

Staff Robert Klarquist Land and Natural

Resources Division Assistant United

States Attorney Francis Boone N.D
Cal.

NEPA

INJUNCTION PENDING APPEAL

Alpine Lakes Protection Society et al
Schlapfer et al C.A No 751651 May 1975
90141094

In an action to enjoin the granting of an easement

over national forest lands to logging company for pur
poses of constructing logging road on motion for injunc
tion pending appeal the court held that although it would

not reach the merits of appellants claim that the Forest

Service failed to prepare full-scale NEPA statement it

observed that the procedures employed by the Service raised

substantial issues on appeal that the record does not show

that the balance of irreparable damage favors the issuance

of an injunction pending appeal and that the public interest

would not be served by aranting the injunction

Staff Assistant United States Attcrney Robert

Sweeney E.D Wash.

CIVIL PROCEDURE

DISMISSAL OF GOVERNMENTS CASE FOR FAILURE TO

PROSECUTE

United States Giffen Inc et al Apr 1975

unpublished C.A No 73889 D.J 33320033

The United States brought an action against corpo
rate defendants alleging that one corporation while indebted

to the United States had transferred all its assets to

second corporation leaving nothing to pay the Jebt The

United States sought to collect the debt from the transferee

on trust fund theory The district court dismissed th
complaint fo failure to state claim but with leave to

amend Ihe United States failed to amend for 28 months and

the case waE dismissed for failure to preosecute The court
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of appeal firmed holding that such dismissals were in

the discretion the district court and that such dismissals
could be decred against the Jnited Stats as any other party

Staff Edird Shawaker Land and Natural
Resourced Division

PUBLIC LANDS

JUDICIAL REVIEW OF CLASSIFICATION DECISION BECAUSE
OF SECRETARYS UNREVIEWABLE DISCRETION

Ray Strickland and Sam Lorimer Morton C.A
No 741618 June 18 1975 D.J 90112436

The court of appeals without hearing argument
affirmed the dismissal of complaint seeking review of

decision by the Secretary of the Interior denying appli
cations for homestead entry on the basis of prior classi
fication of the lands involved as more suitable for retention
in public ownership and management The court held that

judicial review is unavailable as to discretionary land

classification desicion within the Secretarys statutory
authority and regulations The complaint alleged that
the classification was erroneous in that the lands were
better suited for private use Citing Overton Park the

court noted that the Secretarys discretion is so broad
that there was no law to apply In addition the

complainants failed to make the required showing that the

classification order was beyond the limits of the Secretarys
statutory discretion

Staff Eva Datz Land and Natural Resources
Division Assistant United States

.Attorney Richard Allemann Ariz.


