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COMMENDATIONS

Mr Broward Segrest Assistant United States Attorney
Middle District of Alabama has been commended by Mr Richard

.3
Merrill Chief Counsel Food and Drug Administration for his

successful efforts in the case United States Adams and Thomp
son Milling Co Inc

Mr Edward Friedland Assistant United States Attor

ney Northern District of Ohio has been commended by Scott

Crampton Assistant Attorney General Tax Division for his

outstanding performance on the case United States Charles

Carr

Mr William Beyer and Mr Edward Friedland As
sistant United States Attorneys Northern District of Ohio have

been commended by John McManus Acting Regional Inspector
Internal Revenue Service for their professional and expert pre
sentation of the Governments case in the bribery prosecution of

Frank Laskay

Mr Kenneth Kraus and Mr James Diggs Assistant

United States Attorneys Northern District of Ohio have been

commended by Anthony Celeste Deputy Regional Food and Drug

Director Cincinnati District for their diligent efforts in

the Kroger case
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POINTS TO REMEMBER

The Attorney General has issued the following memorandum

No 778 to the attention of all Assistant Attorneys General and

United States Attorneys dated June 1975

Issuance of Subpoenas to Newsmen

Guidelines regarding the issuance of subpoenas to

members of the news media are set forth in 28 CFR 5O.lQ

Recently in response to the request of congressional

subcommittee the Office of Legal Counsel conducted sur

vey of the Departments experience under the guidelines

during the last two years The survey indicated that in

number of instances Department employees subpoenaed news

men without seeking the approval of the Attorney General

wish to re-emphasize the importance of complying

with the procedural and substantive requirements of the

guidelines In both criminal and civil cases no newsman

should be subpoenaed at the instance of the Department un
less th approval of the Attorney General has been obtain

ed This rule applies even when the newsman expresses

willingness to testify or to provide material but requests

issuance of subpoena Only if newman is willing to

appear without issuance of subpoena can Attorney General

approval be dispensed with

Despite procedural lapses the Departments record

in balancing law enforcement needs and the interests of

the news media is good In order to maintain that record

and to insure compliance with the guidelines requirements

am asking all United States Attorneys to file quarter

ly report with the Executive Office for United States At

torneys within 30 days of the end of each quarter in the

form attached

request that you bring this memorandum and the

guidelines to the attention of your staff

Executive Office
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June 1975 MEMO No 778 Revised

FORM OBD161 SUBPOENAS TO NEWSMEN INSTANCE REPORT

SUBPOENAS TO NEWSMEN

INSTANCE REPORT

DISTRICT DATI OF RIQL ESI TO TIlE ATTORNEY II ISION SUBMITTING iii k1Qt isT

GENERAL

NAME OF CASE OR SUBJECT OF GRAND JURY

NAME OF NEWSMAN OR NEWSMEN

DATE OF APPROVAl BY THE ATTORNEY GENERAL DATE OF SERVICE OF SUBPOENA

BRIEF STATIMFNT OF RESULT OF TIII st BPOENA COMPLIANCE MOTIO.v TO QUASH ETC

DOJ
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MEMO No 778 Revised June 1975

FORN OBD-162 SUBPOENAS TO NEWSMEN QUARTERLY REPORT

SUBPOENAS TO NEWSMEN

QUARTERLY REPORT
INSTRUCTIONS For ch subpoena to nensman issued during this quarter attach completed Form OBE-161

DISTRICT YEAR QUARTER

DJAN.MAR DArk-JUN DJUL-sEP DOd-DEC

____TOTAL NUMBER OF REQUESTS FOR ATTORNEY GENERAL APPROVAL OF NEWSMENS SUBPOENAS _______

NLMBER OF REQUESTS APPROVED _______

NtMBIk OF NEWSMENS SUBPOENAS ISSUED _______

NUMBER OF NEWSMENS SUBPOENAS ISSUED VI1I1OtT ATTORNEY GENERAl APPROVAl _______
EXPLANATION

REPORT PREPARED BY

OIt.l U8I.I1

4_a
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CIVIL DIVISION
Assistant Attorney General Rex Lee

COURT OF APPEALS

ADMINISTRATIVE LAW

FIFTH CIRCUIT REVERSES ORDER PERMITTING ENTRY INTO THE

UNITED STATES OF BIRDS DETERMINED BY THE SECRETARY OF AGRI
CULTURE TO HAVE BEEN EXPOSED TO DEADLY COMMUNICABLE DISEASE

OF POULTRY

B.R Slocum United States No 751242 C.A June 16
1975 D.J 1458993

An importer of exotic birds refused to comply with an order

of the Secretary of Agriculture to dispose of shipment of

birds which had been quarantined for inspection and from which

the Secretary had isolated Velogenic Viscerotropic Newcastle

Disease VVND virus VVND is deadly communicable disease

of poultry the last outbreak of which wiped out one-third of

the poultry industry in California and cost $56 million to

control The importer claimed that under the applicable regu
lations the Secretary was required to prove that the birds were
diseased and that the single virus isolation did not prove that
the birds were diseased He pointed to the fact that none of

the birds had ever showed clinical signs of VVND The district
court agreed with the importer and ordered the Secretary to

permit the birds to enter the United States although it stayed
its order pending appeal

The Fifth Circuit reversed It accepted our argument that
the district court had examined the wrong regulation and that
under the appropriate regulation the Secretary merely had to
find that the birds had been exposed to communicable disease
of poultry rather than that they were actually diseased
Although it expressed some doubt in view of the total absence
of clinical signs of VVND over ten-month period that the

birds were infected with VVND or that they might infect poul
try the court held that the task Of evaluating the risk of

permitting birds exposed to VVND to enter the United States
was best left to the Secretary

Staff Neil Koslowe Civil Division
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DAMAGES

NINTH CIRCUIT HOLDS THAT DAMAGES FOR LOST EARNINGS IN

WRONGFUL DEATH ACTION MUST BE DISCOUNTED TO PRESENT VALUE BUT
MAY CONSIDER INFLATION

United States English C.A No 731899 D.J No 157
12C392

Plaintiff brought this suit under the Federal Tort Claims
Act for the death of her husband The district court held the

government liable for the death and awarded damages which in
cluded component for lost benefits she would have received
from her husbands future earnings On appeal the government
inter alia challenged the award on the ground that the amount
for lost future earnings failed to exclude an adequate sum for
the deceaseds expenses and taxes and was not discounted to
its net present value The government also contended that the
court could not consider inflationary trends

The court of appeals ruling that the district court had
erred in part vacated and remanded The court held that in

computing an award for loss of expectations in future earnings
the district court should first calculate what the deceased
would have earned and in so doing it can consider the estimate
of future inflation if that estimate is supported by competent
evidence From that figure the district court must deduct
taxes expenses and other amounts the deceased would not have
contributed to his spouse and then discount the remaining amount
to its present value

Staff Dzintra Janavs C.D Calif
Assistant United States Attorney
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FEDERAL COAL MINE HEALTH AND SAFETY ACT

THIRD CIRCUIT HOLDS THAT COAL MINERS IDLED BY MINE
INSPECTORS WITHDRAWAL ORDER ARE ENTITLED TO STATUTORY CON
TINUATION OF COMPENSATION FROM THE MINE OPERATOR WHETHER OR
NOT THE ORDER IS VALIDLY ISSUED

Rushton Mining Co Morton Nos 741703 and 74-1704 C.A
June 30 1975 D.J 23645286

federal coal mine inspector ordered miners withdrawn
from petitioners underground coal mine for failure to abate
alleged violations of safety standardslack of an alternate
escape route in one case and inadequate support of roof in
another However the orders were later vacated in administra
tive review proceedings or by the inspector on the basis that
they were erroneously issued Section 110a of the Federal
Coal Mine Health and Safety Act requires coal mine operators
to continue compensation to miners idled by withdrawal order
for the balance of the shift or the first four hours of the
next shift The coal mine operator asserted that this compen
sation requirement had no application in circumstances where
as here the withdrawal orders were invalidly or erroneously
issued by an inspector The Secretary of the Interior rejected
this claim and the operator filed petition for review in the
court of appeals

The Third Circuit upheld the Secretarys ruling holding
that Congress did not intend that good faith error in judg
ment by federal coal mine inspector in issuing withdrawal
order would deprive miners of their statutory compensation
guaranty In addition the court held that requirement for
compensation in these circumstances did not deprive the operator
of its property without due process of law

Staff Michael Kimmel Civil Division
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FEDERAL EMPLOYMENT DISCRIMINATION SUITS

THIRD CIRCUIT HOLDS THAT FEDERAL EMPLOYEES ARE REQUIRED TO
EXHAUST ADMINISTRATIVE REMEDIES PRIOR TO FILING TITLE VII
EMPLOYMENT DISCRIMINATION SUIT

Ettinger Johnson C.A No 74-2171 decided June 18
1975 D.J 1706239

Ettinger female employee of the Veterans Administration
in Philadelphia Pa brought suit alleging discrimination in
her employment on the basis of sex Her administrative complaint
of discrimination had been dismissed by the Veterans Administra
tion for untimeliness The district court concluded that
Ettinger was not entitled to trial de novo and held that the
administrative determination of untimeliness was supported by
the record The Third Circuit vacated this decision and re
manded for further proceedings The court reaffirmed its previ
ous holding in Sperling United States No 74-1533 April 18
1975 that federal employees suing under Title VII of the Civil
Rights Act of 1964 as amended 42 U.S.C 2000e-l6c are en
titled to trial de novo in district court The court however
ruled that federal employees are required to exhaust their ad
ministrative remedies before suing in district court The court
remanded because it concluded that an insufficient factual
record had been developed in the district court to determine
whether Ettinger had run afoul of the exhaustion doctrine by
either inexcusably failing to timely file an administrative
complaint or by failing to raise in the administrative process
the issues set forth in her complaint

Staff Robert Curran U.S Attorney Walter
Batty Jr Assistant U.S Attorney Paul Holl
Assistant U.S Attorney Eastern District of
Pennsylvania
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________LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Wallace Johnson

ENFORCING PROVISIONS FOR ADMINISTRATIVE

INSPECTION UNDER THE CLEAN AIR AND

FEDERAL WATER POLLUTION CONTROL ACTS

Both the Clean Air Act of 1970 and the Federal Water

Pollution Control Act Amendments of 1972 provide that the
Administrator of the Environmental Protection Agency or his

authorized representative shall have right of entry to

those premises which are subject to the requirements of the

Acts In addition he may have access to and copy pertinent

records inspect monitoring equipment and sample pollution
emissions and effluents These inspection privileges may be

exercised for number of purposes including generally

carrying out the objectives of the Acts developing standards

of compliance or determining whether source is violating

the requirements established under the Acts The principal

inspection provisions are Section 114 of the Clean Air

Act 42 U.S.C sec 1857c9a and Section 308a
of the Federal Water Pollution Control Act 33 U.S.C sec
1318

Recently EPA Regional Officers and United States

Attorneys have asked the Department of Justice how EPA should

respond when source refuses to honor EPAs request for in
spection under either Section 114a of the Clean Air

Act or Section 308a of the Federal Water Pollution

Control Act Specifically it has been asked whether EPA

may upon obtaining search warrant forcibly effect such

an inspection The answer is no

Both the Air and Water Acts provide several remedies

for sources refusal to honor EPAs request for adrninistra

tive inspection Section 113a and Section 113b of

the Clean Air Act 42 U.S.C secs 1857c8a3 authorize

the Administrator to either issue an order requiring compliance

with EPAs request for inspection or bring civil action en
joining interference with EPAs Section 114 inspection

privileges Criminal penalties may be obtained under

Section 113c of the Clean Air Act 42 U.S.C sec
1857c-8c against persons who knowingly fail or re
fuse to comply with an order issued pursuant to Section 113

requiring compliance with request for inspection

Similarly under Section 309a and Section

309b of the Water Act 33 U.S.C secs l319a3
the Administrator is authorized to either issue an order
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requiring compliance with the inspection provisions of Sec
tion 308 or bring civil action barring interference with
EPAs Section 308 inspection privileges Additionally where
inspection provisions are written into an NPDES permit issued
by State under an approved state permit program the Ad
ministrator may give the State the first opportunity to
take appropriate enforcement action if EPAs request to
inspect pursuant to the applicable permit provisions is
refused See Section 309a of the Water Act 33 U.S.C
sec 1319a Under Section 309c of the Water Act
33 U.S.C sec 1319c. criminal penalties may be assessed
against any person who refuses to honor EPAtS request for
inspection under Section 308 Civil penalties may be
assessed against any person who either refuses to honor EPAs
request for inspection under Section 308 or refuses to
comply with an administrative order issued pursuant to
Section 309a demanding inspection See Section 309d of
the Water Act 33 U.S.C sec 1319d

These statutory remedies appear to be exclusive
See Colonnade Catering Corp United States 397 U.S
72 1970 Therefore if EPAs request for inspection is
refused the Agencys only apparent recourse is to resort
to one of the statutory remedies Thus EPA officials would
not be authorized to forcibly search the premises of persons
subject to the EPAs inspection rights whether or not
search warrant is first obtained

This article does not address the question of
whether in some circumstance an administrative search
warrant might constitutionally be required prior to EPAs
conducting an administrative inspection pursuant to either
Section 114 of the Clean Air Act or Section 308 of the Federal
Water Pollution Control Act It simply notes that the prior
obtention of such warrant does not authorize EPA to con
duct forcible search and that prompt recourse to the
statutorily authorized judicial remedies is appropriate

In sum if EPA is refused access to premises after
having requested the opportunity to perform an inspection
pursuant to either Section 114 of the Clean Air Act or
Section 308 of the Federal Water Pollution Control Act
and EPA desires to inspect as quickly as possible we
recorwnend that civil action be filed pursuant to Section
113b of the Air Act or Section 309b of the Water Act
as appropriate seeking ruling barring interference with
EPAs inspection privileges
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SUPREME COURT

MARINE RESOURCES

INADEQUATE PROOF OF EXERCISE OF DOMINION OVER COOK

INLET BY RUSSIA DURING ITS OWNERSHIP OF ALASKA BY UNITED

STATES DURING ALASKAS TERRITORIAL PERIOD AND BY ALASKA

SINCE STATEHOOD PRECLUDES FINDING THAT INLET IS HISTORIC

BAY AND THUS UNITED STATES HAS PARAMOUNT RIGHTS AS AGAINST

ALASKA TO SUBSURFACE LAND OF INLETS SEAWARD PORTION

United States State of Alaska S.Ct No 73-1888

June 23 1975 9041
Action to quiet title to submerged lands in lower

Cook Inlet Alaska In 1967 the State of Alaska offered

competitive oil and gas lease to an area located more than

three miles seaward of the coastline in lower Cook Inlet The

State contended that Congress had granted the entire area of

Cook Inlet to it by the Submerged lands Act 67 Stat 29 43

U.S.C sec 1301 et on the grounds that Cook Inlet

was an historic inland water bay At stake in litigation was

revenue from an estimated 1.6 billion barrels of oil and

13 trillion cubic feet of natural gas Also involved was

the foreign affairs consequences of decision to claim an

area as large as Cook Inlet as inland waters of the United

States Based on over 100 findings of fact and an equal

number of conclusions of law the district court held that

Cook Inlet satisfied the criteria established under inter

national law and domestic law for the establishment of an

historic inland water bay

The Court of Appeals for the Ninth Circuit found

no substantial legal questions raised by the appeal and

affirmed the decision of the district court because the factual

findings were not clearly erroneous On December 1974

the Supreme Court granted the United States petition for

certiorari On June 23 1975 the Court reversed the decisions

of the two lower courts holding that Cook Inlet Alaska is

high seas and not an historic inland water bay

In its opinion the Supreme Court held that the

exercise of sovereignty required to establish historic bay

is the exclusion of all foreign fishing and navigation from

the area claimed The Court also held that the absence

of protest could not constitute acquiescence required to

establish historic title in the absence of strong showing

that the foreign nations knew or should have known of the

intent of the nation to claim the area as inland waters
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Applying these legal principles the Supreme Court reviewed
and found the district courts factual findings insufficient
to establish Cook Inlet as an historic inland water bay Asresult of the decision the United States has paramountrights as against Alaska to submerged land of Cook Inletsseaward portion

Staff Raond Randolph Jr Assistant to the
Solicitor General Edward Bradley Jr
Land and Natural Resources Division

COURTS OF APPEALS

ENVIRONMENT CLEAN AIR ACT

JURISDICTION OVER ACTIONS SEEKING REVISION OFSTANDABjS OF PERFORAkNCE FOR NEW STATIONARY SOURCES NEW
INFORMATION MUST BE PRESENTED TO ADMINISTRATOR BEFORE SEEKINGJUDICIAL REVIEW

Oljato Chapter of the Navaho Tribe Train andRed Mesa Chapter of the Navaho Tribe Train C.A D.CNos 741525 741587 July 1975 D.J 9052313490523579

Petitioners wrote letter to the Administrator
of the Environmental Protection Agency requesting him torevise certain standards of performance for new stationarysources promulgated pursuant to Section 111 of the CleanAir Act 42 U.S.C sec l857c6 The Administrator declined
to revise the new source standards and petitioners broughtan action in the district court seeking to compel the revision The district court dismissed the action statingthat under Section 307 of the Act 42 U.S.C sec 1857h5actions challenging standards of performance for new sourcescould only be brought in the Court of Appeals for the District of Columbia Circuit by petition for review Petitioners
appealed the district courts judgment of dismissal and alsofiled petition for review in the court of appeals

The court of appeals affirmed holding that
Section 307 provides that the exclusive means of judicialreview of regulations promulgated pursuant to Section 111
is by petition for review in the Court of Appeals for theDistrict of Columbia Circuit The court also dismissed
the petition for review Without prejudice holding that
persons seeking revision of standards of performance on
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grounds of new information must first present all data and
reasons supporting the proposed revision to the Administrator
for his initial determination before they are entitled to seek
judicial review to compel revision of the standards

Staff Robert Klarquist Lloyd Guerci Land
and Natural Resources Division Jeffrey
Cerar Environmental Protection Agency

PUBLIC LANDS

Ritter Morton C.A No 731770 Apr 1975
D.J 9014235

The Ninth Circuit reversed district court ruling
which had enjoined the United States from interfering with
the use and possession of three islands in the Snake River
by Federal District Judge Willis Ritter The court
affirmed the doctrine of sovereign immunity in suits involving
land title disputes However in order to reach its finding
that the suit was barred by that doctrine the court first
found that the district court had erred in its factual and

legal determination that the disputed islands were included
within patent of mainland tracts to Judge Ritters
predecessor-in-title In so doing the court clarified the

distinction between its recent decisions in Armstronq
Udall 435 F.2d 38 CA 1970 and Andros Rupp 433

F.2d 70 C.A 1970

With regard to the threshold issue the court
reiterated the applicability of federal law to the inter
pretation -of federal patents and conducted an extensive review
of the Supreme Court and circuit court cases involving the
effect of meander line on the boundary of pa-tented tract
It concluded that the proper application of the various legal
principles required viewing the factual circumstances in

their totality

In addition to restating the general rule regarding
the clearly erroneous standard of Rule 522 F.R.Civ.P
the court pointed out that finding of fact may also be

regarded as clearly erroneous if it is induced by an

erroneous view of the law It then found that the district
court was clearly erroneous in its finding of fact that the
islands were intended to be included in the original patent
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Thus it found title remains in the United States and the dis
trict court lacked jurisdiction over the action

Staff John Lindskold and Larry Gutterridge Land
and Natural Resources Division

ENVIRONMENT

INTERIORS APPROVAL OF PROSPECTING PERMITS STRIP-
MINING MINING LEASES CONSTITUTE MAJOR FEDERAL ACTION UNDER
NEPA INTERIOR MUST PREPARE EIS UNDER NEPA NOT ONLY ON 770-
ACRE MINING PL1N BUT ALSO ON ITS APPROVAL OF COAL MINING
LEASE COVERING OVER 30000 ACRES

Cady et al Morton et al C.A No 74-1984
June 19 1975 D.J 90218134

In 1972 Westmoreland Resources as holder of pros
pecting permits issued in 1970 by the Crow Indian Tribe
entered into two 20year leases with the tribe to lease
over 30000 acres of the Crow ceded area in Montana for coal
mining As the leases antedated Davis Morton 469 F.2d
593 C.A 10 1972 Interiors BIA approved them without pre
paring an EIS under NEPA Westmoreland then contracted with
utility companies to supply 77 million tons of coal for
20 years beginning July 1974 BIA later prepared an EIS

before approving Westmorelands mining plan covering
operations for five years on 770 acres

Adjoining property owners and constrvationists
filed complaint against Interior officials Westmoreland
and the tribe to enjoin coal stripmlning on the 770-acre
tract specifying the following four counts First the

prospecting permits and leases were invalid because they
had been approved without filing NEPA statement Second
the EIS was inadequate both in content and scope being
limited to the five-year mining plan covering only 770 acres
instead of the 20-year leases covering over 30000 acres
Third the leases were invalid because they violated
Interiors regulation on acreage limitations and had been
approved without prior technical assessment Fourth
the United States rather than the Crow Tribe owned the
ceded land
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..

The court granted the defendants motion for summary
judgment on the first third and fourth claims on the grounds
that plaintiffs were barred by laches to question the validity
of the leases and the balance of equities mitigates against
plaintiffs seeking an injunction The court further held
that plaintiffs lacked standing because they could not show
injury in fact and were not within the zone of interest
Also plaintiffs lacked standing to question compliance with
regulations governing Indian lands and failed to exhaust
administrative remedies The court further held that the
Crow Indians own the coal

The second claim questioning the adequacy of the
EIS was also denied The court reviewed the EIS pointed out
that it was prepared and issued in accordance with the statute
and the regulations and guidelines of CEQ The court con
cluded however that plaintiffs also lacked standing to

challenge the sufficiency of the EIS since they are non-Indians
and the Secretary of the Interior is required by NEPA only to
consider environmental effects which may adversely affect
Indians

The Ninth Circuit affirmed in part and reversed and
remanded in part holding

First and Second claims Plaintiffs have standing
and were not barred by laches The Secretarys approval of
the two coal leases covering over 30000 acres constituted
major federal action within the neaning of NEPA The 1973
EIS covering only the 770-acre mining plan reviewed under the
without observance of procedure required by law standard of
Section 706A of the Administrative Procedure Act is in
adequate both in timing and scope The filing of the EIS
should have preceded rather than followed as an ex post justi
fication of agency action More important the EIS should
not have been limited to the mining plan above The EIS should
have covered the entire project contemplated by the leases
Each specific mining plan must also be accompanied by an EIS
Upon examination the specific EIS covering the 770-acre
mining plan here is adequate

Third claim Appellants lack standing to challenge
the validity of the lease allegedly made and approved in
violation of BIAs regulations on acreage limitations because
they will suffer no injury-in-fact Regarding BIAs failure
to make required technical assessment prior to the approval
of the lease but subsequently done this claim is now moot
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Fourth claim The court of appeals declined to reach
the merits of the title issue since appellants lacked standing

The courts remand directs the district court
to enter an order declaring that approval of two 20year
30000acre leases was major federal action under NEPA and
that the EIS relating to the five-year 770acre mining plan
was inadequate for this purpose and enjoining all future
operations under the leases except those under said mining
plan The Secretary must reconsider his approval of the
leases ignoring the lessees investments or commitments
under the said mining plan on the 770-acre tract

Staff United States Attorney Otis Packwood
Mont.

ENVIRONMENT NEPA

ADEQUACY OF IMPACT STATEMENT NO EIS REQUIRED CON
CERNING RELATED PROJECT

Friends of the Earth et al Coleman et al
C.A No 742755 Mar 10 1975 D.J 9014834

The California Division of Highways proposed to
route segment of federally funded interstate highway parallel
to an existing right-of-way of planned but unconstructed
canal project The Environmental Impact Statement EIS con
cerning the highway disclosed that the extensive fill material
required for the highway would be taken from the bed of the

proposed canal Several conservation organizations brought
suit contending that the EIS failed to meet the requirements
of NEPA Plaintiffs alleged that the EIS was inadequate because
it did not discuss the environmental consequences of the
entire canal project and that the discussion of alternative
borrow sites was insufficient The district court granted
summary judgment in favor of the federal and state defendants

The court of appeals affirmed stating that when an
EIS disclosed consideration of numerous alternative borrow
sites conclusionary allegations that other sites were also
available and should have been considered do not present
genuine issue of material fact so as to foreclose summary
judgment The court also held that fill material for the
highway could be obtained from the canal without the filing
of an EIS dealing with the entire canal project because the
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excavation at issue was not so extensive as to render com
pletion of the remainder of the canal project substantially
more likely

Staff Robert Klarquist Land and Natural
Resources Division Assistant United
States Attorney Francis Boone N.D
Cal.

PRELIMINARY INJUNCTION

DENIAL OF PRELIMINARY INJUNCTION AGAINST REDEVELOP
MENT PROGRAM SUSTAINED

Caidwell et al Department of Housing and Urban

Development et al C.A No 742262 June 27 1975
D.J 90141031

Landowners and tenants located within the redevelop
ment area of Lumberton North Carolina sued federal and local
officials to enjoin development program claiming it was

major federal action for which full environmental impact
statement under NEPA as opposed to negative determination
should have been prepared The district court denied motion
for preliminary injunction The Fourth Circuit
curiam finding no clear abuse of discretion affirmed

By separate order the court also denied plaintiffs
motion to dismiss their appeal for mootness on the ground
the court could not ascertain exactly what had been settled
and motion to dismiss the appeal not just moot the appeal
should more properly be addressed to the district court

Staff Jacques Gelin Michael McCord Land
and Natural Resources Division
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ENVIRONMENT FWPCA

MAXIMUM PENALTY FOR NPDES VIOLATIONS HELD $10000
PER DAY IRRESPECTIVE OF THE NUMBER OF VIOLATIONS PER DAY

United States Detrex Chemical Industries Inc
Civil Action No C-74-259 YN.D.Ohio 62-23-92

Detrex was charged in this civil suit with numerous
violations of its NPDES permit and with violation of an ad
ministrative order to comply with that permit Seventy-eight
separate violations were alleged consisting of one for each
permit condition violated and one for each day on which the
administrative order was violated Total penalties claimed
were $780000 pursuant to 33 U.S.C sec 1319 In many
instances more than one violation per day was alleged
Defendant moved to strike two groups of allegations from the
Governments complaint First defendant sought to strike
all allegations involving violations that occurred prior to
the date for compliance specified in the administrative order
Defendant contended that issuance of the administrative order
waived prior violations or alternatively that the compliance
order modified the terms of the permit The court soundly
rejected these arguments and held that issuance of an adminis
trative order under 33 U.S.C sec 1319 does not bar
civil suit for violations previously committed Second
defendant moved to strike allegations of multiple violations
occurring on given day Defendant contended that Section
1319d prescribes at most penalty of $10000 per day of
violation The Government urged that the proper penalty was
$10000 per day for each violation The court analyzed both
the language of the statute and its legislative history and
concluded that Congress intended penalty of at most $10000
per day The court noted that the Governments interpretation
smacked of confiscation and that if Congress had intended such

penalty it would have more clearly expressed such an
intent The court dismissed the complaint with leave to
amend the prayer to request not more than $10000 per day
of violation

Staff Paul Kaplow Land and Natural Resources
Division
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MARINE RECOURCES JURISDICTION

SUIT TO FORFEIT JAPANESE FISHING VESSEL FOR VIOLA
TION OF 16 U.S.C 1081 1091 ET SEQ

United States F/V Taiyo Maru 28 Maine Civil

No 74101SD D.J 6120293

The vessel was seized on the high seas 9.28 miles

from the coastline after pursuit initiated from beyond our
territorial sea but within the contiguous fisheries zone

established by Act of Congress in 1966 Claimant the owner
of the Japanese vessel filed motion to dismiss on the

ground that the district court lacked jurisdiction because
the seizure occurred on the high seas and was thus in viola
tion of United Statest treaty obligations The argument made

by the claimant was that pursuit could not be conducted to

apprehend foreign vessel unless it had violated regulation
or law passed for purpose explicitly recognized as basis
for contiguous zone jurisdiction in the 1958 Geneva Convention
on the Territorial Sea and the Contiguous Zone 15 U.S.T Pt
1606 The motion presented for the first time the question
whether United States treaty obligations prevented the

initiation of pursuit from within the contiguous fishery zone
to enforce the regulations of maritime jurisdiction established

for that zone by unilateral congressional action An adverse

decision would have seriously impaired the effectiveness of

maritime law enforcement for fishery purposes

The disict court for the Southern District of

Maine denied the motion to dismiss In 17-page opinion
Judge Ginoux held that the decision of Cook United States

did not require the court to dismiss for lack of jurisdiction
because the United States has not by treaty imposed
territorial limitation upon its own authority

Staff Edward Bradley Jr Land and Natural

Resources Division
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ENVIRONMENT NEPA

STANDING SOCIO-ECONOMIC IMPACT OF RELOCATION OF
MILITARY PERSONNEL

Robert McDowell et al James Schlesinger
et al Civil No 75-CV-234W4 W.D Mo June 19 1975
D.J 90141158

Plaintiffs filed suit to enjoin the transfer and
relocation of several units of the Air Force to Scott Air
Force Base Illinois 25 miles east of St Louis Missouri
on the ground that an environmental impact statement was
not prepared The total authorized positions at Scott would
be increased by approximately 3000 the largest portion of
which 2200 would consist of positions assigned to the Air
Force Communication Service AFCS presently located at
Richards-Gebaur Air Force Base Missouri 18 miles south of
Kansas City The plaintiffs were two whitecollar civilian
Air Force employees at RichardsGebaur whose jobs were to
be transferred and the county where the base is located

The Air Force had prepared written assessment of
the environmental impact resulting from total closure of

RichardsGebaur which was relied upon for the final decision
involving only partial closure The plaintiffs primary
allegation was that the assessment failed to adequately
evaluate the socioeconomic effects such transfer would
have on the communities adjacent to RichardsGebaur and Scott

Following twoweek trial the court entered judg
ment for plaintiffs enjoining any relocation until prepara
tion of an environmental impact statement The court held
that plaintiffs had standing since they alleged injury of
socio-economic nature e.g individuals testified to the

difficulty of finding housing in the Scott area commensurate
to their present housing without expenditure of additional
sums of money the county alleged that the quality of the
human environment would suffer as result of decreased tax
revenues and population and such socioeconomic injury was
within the zone of interests protected by NEPA An additional
and novel ground for standing as to the county was held to be
the injury resulting from the failure of including the

countys views in the Agency review process as would be
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required by Section 1022 of NEPA 42 U.S.C sec 4332
if an EIS were prepared The court then held that the Air
Forces threshold determination that an EIS was not neces
sary was unreasonable for the following reasons the
assessment was predicated upon total closure of RichardsGebaur
rather than the partial closure decided upon due in part
to the confidential close hold manner in which such realign
ment and closure decisions are handled the defendants failed
to gather sufficient data on the environmental impace of
the proposed action and no interdisciplinary approach was
employed plaintiffs made the requisite showing that
the proposed action could significantly affect the quality
of the human environment due to secondary socioeconomic
impacts such as loss of jobs decreased tax revenuestem
porary retardation of economic growth and potential vandalism
of vacant homes in the RichardsGebaur area combined with
increased demands for housing greater use of local utilities
and expanded school enrollments in the Scott area The
decision is noteworthy in its application of NEPA to the
transfer of employees alone absent any construction or
other similar action which more traditionally has triggered
the EIS process

Staff Assistant United States Attorney David
Proctor Jr W.D Mo Nicholas Nadzo
Land and Natural Resources Division


