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COMMENDATIONS

Mr Stephen Pitt Assistant United States Attorney
Western District of Kentucky has been commended by Mr Henry

Ellis Regional Counsel Bureau of Alcohol Tobbaco and

Firearms for his effective prosecution in the bombing case
United States Steve Leo Monroe

Mr Paul Brickner Assistant United States Attorney
Northern District of Ohio has been commended by Mr Paul

Corey State Director Selective Service System for his enthuSi
asm and initiative in the difficult rebuttal of the order of

call defense in the Selective Service prosecution of Stephen
Osterlund

Mr Henry Greene Executive Assistant United States

Attorney United States Attorneys Office for the District of

Columbia has been named by the Federal Bar Assiciation as one

of the five recipients of the 1975 Younger Federal Lawyers
Award awarded for outstanding professional achievement and

performance

Mr David Bukey Assistant United States Attorney
Eastern District of Wisconsin has been commended by Mr Theo
dore Scouf is Special Agent in Charge Drug Enforcement

Administration United States Department of Justice for his

outstanding presentation of the case for prosecution against

Gregory Oscar Druml
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ANTITRUST DIVISION
Assistant Attorney General Thomas Kauper

DISTRICT COURT

CLAYTON ACT

CONTEMPT PETITION FILED FOR FAILURE TO COMPLY WITH

CONSENT DECREE

United States Work Wear Corporation Civ 68467
July 1975 DJ 60037859

On July 1975 Petition by the United States For

An Order To Show Cause Why the Respondent Should Not Be

Found In Civil Contempt for violation of the Final Judgment

in this action was filed against Work Wear Corporation in

the Federal District Court in Cleveland Ohio

Work Wear manufactures diversified line of work and

to industrial laundries and garment rental companies Work
career oriented clothing and is supplier of work clothes

Wear also conducts industrial laundering and garment oper
ations. The 1968 complaint charged that Work Wears acqui
sition of twenty-five industrial laundries and three com
peting manufacturers of work clothes had violated Section

of the Clayton Act by

precluding competing manufacturers from selling

work clothes to substantial number of laun
dries

increasing the trend toward vertical integration

by encouraging other manufacturers to acquire
laundries and

lessening actual and potential competition in

the manufacture and sale of work clothes

Consent Decree entered on September 27 1971 by
the Honorable Robert Krupansky ordered Work Wear to

divest at its option either certain manufacturing
facilities or eleven industrial laundries within three
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years On May 23 1973 Work Wear elected to divest the

laundries and thereafter extension of the divestiture
date to June 30 1975 was agreed to by the Department

The Petition charges that Work Wear has violated the
consent decree by failing to divest the laundries by the
June 30 1975 deadline because it still retains absolute
ownership in seven of the eleven affiliated laundries that
it was required to divest The Petition asks the Court to
find Work Wear in contempt and to impose daily fines until
it has completed the divestiture of the remaining laun
dries

Staff Jill Nickerson Robert Dixon and Joan
Sullivan
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CIVIL DIVISION
Assistant Attorney General Rex Lee

COURT OF APPEALS

FEDERAL TORT CLAIMS ACT

FOURTH CIRCUIT HOLDS THAT OFF-DUTY SERVICEMAN ENGAGED IN

RECREATIONAL ACTIVITY ON MILITARY BASE CANNOT SUE THE UNITED

STATES UNDER THE FEDERAL TORT CLAIMS ACT FOR THE ALLEGED NEGLI
GENCE OF ANOTHER SERVICEMAN OR CIVILIAN EMPLOYEE OF THE MILITARY

Hass United States C.A No 741996 decided July

1975 D.J 15754199

Marine First Lieutenant Jon Haas was injured while riding

horse he had rented from stable owned and operated by the

Marine Corps He sued the civilian manager and assistant manager

of the stable alleging negligence in their failure to warn him

of the dangerousness of his mount and he also sued the United

States as their employer The Fourth Circuit broadly reading

Feres United States 340 U.S 135 1950 affirmed the dismis

the relatively mechanical Feres test precluding suits against
sal of the suit against all the defendants The court held that

the Government for injuries to servicemen arising out of activity

incident to service had not been weakened by any of the subse

quent Supreme Court cases discussing it and that it applied even

in circumstances where the alleged injury was caused by civil
ian employee of the military rather than serviceman The court

affirmed the district courts factual finding that Haas alleged

injury arose out of activity incident to service The court

also held that the civilian employees enjoyed the same immunity
from suit by serviceman as serviceman enjoys from suit by

another serviceman

Staff Joseph Dean
Assistant United States Attorney E.D N.C
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FEDERAL TORT CLAIMS ACT

FIFTH CIRCUIT HOLDS THAT DISCRETIONARY FUNCTION EXCEPTION
BARS SUIT BY EMPLOYER AGAINST NLRB ALLEGING UNREASONABLE DELAY IN
SECURING COMPLIANCE WITH REINSTATEMENT ORDER

Rutter Rex Manufacturing Co Inc United States
C.A No 742366 decided June 30 1975 D.J 15732316

Rutter Rex sued the United States under the Federal Tort
Claims Act alleging that the NLRB was negligent in filing back
pay specification four years after the Fifth Circuit enforced the
Boards back pay order The company sought $144000.24 in dam
ages the claimed additional back pay liability incurred by the
Boards four-year delay in filing the specification The Fifth
Circuit affirmed the dismissal of the suit on the ground that it
was barred by the discretionary function exception 28 U.S.C
2680a The court noted that Rutter Rex case was assigned in
1957 to new employee who had no previous experience and who was
therefore directed to first cut his teeth on simpler case
which took two years to complete The Rex Rutter case was then
reassigned to another employee who completed his work on it two

years later The court held that the decision to have the new
employee cut his teeth on less complicated case before tack
ling the Rutter Rex case was decision involving public policy
considerations and wa therefore protected by the discretionary
function exception even if the NLRB abused its discretion in
this case

Staff James Carriere
Assistant United States Attorney E.D La
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SPEECH AND DEBATE CLAUSE

D.C CIRCUIT DISMISSES SUIT FOR ADMISSION TO THE CONGRES
SIONAL PRESS GALLERIES

Consumers Union of United States Inc Periodical Corre
spondents Association C.A.D.C No 73-2253 decided July 21
1975 D.J 14511126

ConsumersUnion publisher of the monthly magazine Consumer
Reports was denied accreditation to the Periodical Press Gal
leries of the Senate and the House of Representatives on the

ground that it was special interest rather than an inde
pendent publication within the meaning of the rules governing
the galleries The rules were promulgated by the Chairman of the
Senate Committee on Rules and Administration and the Speaker of
the House and they are administered by an association of period
ical correspondents subject to review by the Rules Committee and
the Speaker CU brought suit and the district court entered
judgment for CU declaring that on its face and as applied the

operative portion of the rules violated the First and Fifth
Amendments The Court of Appeals reversed It accepted our
argument that the matter of admission to the congressional press
galleries was constitutionally and traditionally within the leg
islative sphere and that the action of the association in this
case was legislative action The court held that such action
as approved by the Rules Committee and acquiesced in by the

Speaker was immune from judicial scrutiny under the Speech and
Debate Clause and the court ordered the dismissal of the suit
on grounds of nonjusticiability

Staff Neil Koslowe Civil Division
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CRIMINAL DIVISION
Assistant Attorney General Richard Thornburgh

SUPREME COURT

DISCOVERY AND INSPECTION

SUPREME COURT HOLDS INTER ALIA THAT IN PROPER
CASE THE PROSECUTION AS WELL AS THE DEFENSE CAN INVOKE THE
FEDERAL JUDICIARYS INHERENT POWER TO REQUIRE PRODUCTION OF

PREVIOUSLY RECORDED WITNESS STATEMENTS THAT FACILITATE FULL
DISCLOSURE OF ALL THE RELEVANT FACTS

United States Robert Lee Nobles Sup Ct No
74634 decided June 23 1975 291006287

During respondents federal criminal trial which

resulted in conviction on charges arising from an armed

robbery of federally insured bank defense counsel sought
to impeach the credibility of key prosecution witnesses by

testimony of defense investigator regarding statements

previously obtained from the witnesses by the investigator
When the investigator was called as defense witness the

District Court for the Central District of California stated
that copy of the investigators report inspected and edited

by the court in camera so as to excise references to matters not

relevant to such statements would have to be submitted to the

prosecution for inspection at the completion of the investi
gators testimony and for the prosecutions use in cross
examining him When defense counsel stated that he did not
intend to produce the report the court ruled that the investi

gator could not testify regarding his interviews with the
witnesses The Court of Appeals for the Ninth Circuit con
sidering the District Courts order to be reversible error held
that both the Fifth Amendment and F.R.Crim.P 16 prohibited the

disclosure condition imposed 510 F.2d 146

The Supreme Court reversed The Court held that in

proper case the prosecution as well as the defense can
invoke the federal judiciarys inherent power to require pro
duction of previously recorded witness statements that facili
tate full disclosure of all the relevant facts See e.g Jencks

United States 353 U.S 657 1957 the discretion recognized
by the Court in Jencks subsequently was circumscribed by Congress

in the so-called Jencks Act 18 U.S.C 3500 Gordon United
States 344 U.S 414 1953 Goldman United States 316 U.S
129 1942 In the instant case it was apparent to the trial

judge that the investigators report might provide critical
insight into the issue of credibility that the investigators
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testimony would raise and hence its production might substan
tially enhance the search for truth Williams Florida
399 U.s 78 82 1970

The Court also concluded that the Fifth
amendment privilege against compulsory selfincrimination being
personal to the defendant would not extend to the testimony or
statements of third parties called as witnesses at trial the
fact that statements of third parties were elicited by defense
investigator on respondents behalf would not convert them into
respondents personal communications Couch United States
409 U.S 322 1973 that Rule 16 of the F.R.Crim.P imposes
no constraint on the District Courts power to condition impeach
ment testimony of respondents witness on the production of his
investigative report and that the attorney work product
doctrine recognized in Hickman Taylor 329 U.S 495 1947
would not prevent disclosure of the investigative report since

respondent by electing to present the investigator as witness
waived the privilege with respect to matters covered in his

testimony

Staff Robert Bork Solicitor General
Paul Friedman Asst to the Solicitor

General
John Keeney Deputy Asst Attorney General
U.S Attorney William Keller C.D Cal
Asst U.S Attorney Darrell Maclntyre

D.C Cal

COURT OF APPEALS

NARCOTICS

CONSPIRACY -- REBUTTAL USE OF EVIDENCE
FROM ILLEGAL SEARCH AND SEIZURE

Evidence obtained from illegal search and seizure of

narcotics on defendants premises may be admitted to rebut
defendants claim on direct examination that he had never been
involved with narcotics

Conspiracy to commit crime and aiding and abetting in

its substantive commission are distinct crimes

United States Donald Townes 512 F.2d 1057 6th
Cir 1975
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The Defendant-Appellant was convicted by jury on
two counts The first count charged possession of 23 grams of

cocaine and the second count charged Appellant and his co
defendant with selling and aiding and abetting in its sale
third count in the indictment against the Appellant charged
conspiracy between the two codefendants to sell the cocaine
This third count was dismissed at the close of the Governments
case after the District Court offered the Government the choice
of dropping the aiding and abetting charged under count two or

the conspiracy count Under protest that the District Court was

wrong in holding that the two charges constituted in effect the

same thing the Government agreed to the conspiracy counts dis
missal The Sixth Circuit held that the conspiracy count should
not have been ordered deleted from the charge to the jury
Convictions concerning the same transaction under both aiding
and abetting and conspiracy counts are proper

Among other issues Appellant argued that the Govern
ment should not have been permitted to introduce evidence that

quantity of narcotics had been discovered in pair of trou
sers in his bedroom approximately three months after the acts

charged in the indictment The search which produced these
narcotics was declared illegal on May 1973 by the District
Court The Government introduced the evidence to rebut

Appellants statements in response to his lawyers questions
on direct examination that he had never used controlled drugs
and never had anything to do with drugs

In rejecting Appellants argument the Sixth Circuit

quoted Walder United States 347 U.S 62 1954 where it was

held There is hardly justification for letting the defendant

affirmatively resort to perjurious testimony in reliance on the
Governments disability to challenge his credibility Evidence
obtained from an illegal search and seizure of narcotics on

defendants premises may be admitted to rebut defendants
claim on direct examination that he had never been involved
with narcotics The Sixth Circuit points out that different

case would be presented if Appellant himself had not asserted
his lack of involvement with narcotics See Agnello United

States 269 U.S 20 35 1925

Staff Ralph Guy Jr
United States Attorney

Gordon Gold
Assistant United States Attorney
Eastern District of Michigan
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DISTRICT COURT

IMMIGRATION

SECRETARY OF LABORS DENIAL OF AN APPLICATION FOR ALIEN

EMPLOYMENT CERTIFICATION UPHELD SECTION 212a 14 OF IMMIGRA
TION AND NATIONALITY ACT U.S.C 1l82a14

Tessie Witt and Nasser Ramin Bral Secretary of Labor

Maine C.A No 7498SD decided June 1975 3934-30

Nassar Ramin Bral nonimmigrant student applied to

the Secretary of Labor for certification pursuant to U.S.C
1192a 14 as hairdresser that there are not suffi
cient workers in the United States who are able willing
qualified and available to work as hairdressers and his

employment will not adversely affect the wages and working
conditions of United States workers In support of the

application Brals prospective employer Tessie Witt stated

that she wanted male hairdresser and not female hairdresser
since this would attract new business for her The Secretary
denied the application finding that the offer would adversely
affect the wages and working conditions of United States workers
and also that qualified resident workers were available since

there were unemployed female hairdressers Bral and Witt sought
review of these findings On June 1975 the District Court

granted the Governments motion for summary judgment

The Court first upheld the validity of regulation
relied on by the Secretary in denying Brals application which

provides that job offer will be deemed to adversely affect the

wages and working conditions of United States workers where there

is discrimination with regard to sex The Court held that sex

discrimination can have an adverse effect on working conditions
of United States employees Thus the Secretary is justified in

denying labor certifications where an aliens prospective employ
ment involves sex discrimination The Court next held that the

Secretarys application of this regulation in the Bral case was

correct since an alleged customer preference for worker of

particular sex is not bona fide occupational qualification
Finally the Court upheld the Secretarys finding that female

workers were qualified to perform the job involved since citing
Pesikoff Secretary of Labor 501 F.2d 757 the Secretary can
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properly disregard an employers job specification which the
Secretary deems irrelevant to the basic job the employer wants
performed

STAFF United States Attorney
Peter Mills
Assistant United States Attorney
John Wlodkodskj
District of Maine
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LAND AND NATURAL RESOURCES DIVISION

Assistant Attorney General Wallace Johnson

COURTS OF APPEALS

ENVIRONMENT NEPA

FEDERAL STUDIES COVERING COAL DEVELOPMENT WITHIN

NORTHERN GREAT PLAINS REGION AMOUNT TO MAJOR FEDERAL ACTION

WITHIN MEANING OF SECTION 1022 OF NEPA AND THUS MANDATE

PREPARATION OF REGIONAL EIS

Sierra Club Inc et al Morton et al C.A
D.C No 741389 June 19 1975 9014839 514

F.2d 856

Alleging that federal officials are about to take

literally hundreds of major federal actions involving mas
sive development of coal and allied resources in 90000
squaremile area covering major portions of Montana Wyoming

and the Dakotas which they call the Northern Great Plains

Region without first preparing comprehensive environ

mental impact statement EIS pursuant to Section 1022
of the National Environmental Policy Act of 1969 NEPA on

those activities as whole Sierra Club and others filed

suit for declaratory injunctive and mandatory relief against

the Secretaries of the Departments of the Interior the Army

and Agriculture to compel the preparation of comprehensive

regional EIS Plaintiffs asserted that any federal approvals

of coal prospecting permits mining leases or mining plans
water rights rights-ofway and the like would initiate

chain of massive industrial and urban development in this

admittedly coal-rich Region Accordingly plaintiffs

prayed for an injunction forbidding any federal action

involving or affecting coal development in the Region-
pending preparation by the federal officials of compre
hensive regional EIS They based their prayer for relief

on allegations that development of coal resources within

the Region would of necessity spawn power plants railroad

transportation systems and coal gasification plants that

coalrelated development would also consume scarce water

resources in mining and industrial uses that the influx of

people necessary to operate mines and to staff associated

industry would alter the population balance of the Region
and that the cumulative result of all these alleged aspects
and consequences of coalresource development would trans
form sparsely inhabited rural area into an industrial
urban complex
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The Governments position in this case rests
squarely on the words Congress used in Section 1022 of
NEPA which provides that all agencies of the Federal Govern
ment shall include in every recommendation or report on
proposals for legislation and other major federal action
significantly affecting the quality of the human environment

detailed statement of the environmental impact of
the proposed action The federal officials explained that
they had indeed initiated number of studies covering more
or less that Region but that none of those studies had
as yet amounted to plan or program within the meaning
of Section 1022 of NEPA The Secretary of the Interior
submitted an uncontradicted affidavit stating that there
exists no actual or proposed federal plan or program for re
regional coal development which is uncontradicted Interior has

been preparing coal programmatic EIS to provide national
overview of the entire federal leasing program Afterwards
the Secretary has explained he may decide to prepare supple
mental EISs In addition the Secretary has revealed
that Interior has been preparing study called the Northern
Great Plains Resource Program An Interim Report of this

study is due at the end of July 1975 This report is

neither plan nor program to develop resources but only
study to provide tool for planning at all levels of

government rather than to develop an actual plan Mean
while the Secretary has adopted short-term policy under
which he will issue leases only under stringent shortterm
relief criteria Any major federal action including
approval of mining plans submitted for existing leases will
be preceded by the issuance of comprehensive EIS issued
under NEPA Accordingly in October 1974 Interior issued

sixvolume EIS on five specific proposals for coal develop
ment within Wyomings Eastern Powder River Basin 7800
squaremile subregion within the 90000squaremile Region
involved in the lawsuit These proposals consisted of four
mining plans and 113mile railroad rightof-way This
EIS was based on Interiors determination that these inter
related proposals had independent utility and could properly
be combined as major federal action within the meaning
of the National Environmental Policy Act of 1969 NEPA

Based upon the finding that there exists no plan
or program for federal development of the Northern Great
Plains the district court held that NEPA does not now
require regional EIS on coal development within the

Northern Great Plains Region and it dismissed plaintiffs
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.1 complaint to enjoin all governmental approvals for private

projects relating to coal development within that 90000-
squaremile area pending preparation of such regional
EIS

By 2-to-i decision the court of appeals reversed

directing the federal officials to decide within 30

days following issuance of the Interim Report on the Northern

Great Plains Resources Program whether they will prepare
comprehensive regional EIS for coal development within the

so-called Northern Great Plains Region and if not to report
to the district court in detail what the federal role in

that region will be and restraining by injunction and

judicial admonition all energyrelated development actions

subject to federal approval within the same region

Judge MacKinnon dissented writing No remand

is necessary The record in this case does not establish

the existence of any comprehensive regional program which

could justify the preparation of regional EIS at this

time while under certain circumstances major federal

actions can require comprehensive EIS the record here is

devoid of the type of commitment of regional resources

to justify such an EIS now He noted that Interior had

prepared EISs upon parts of the region none of which had

been held legally inadequate including the sixvolume EIS

issued on behalf of itself Agriculture and the ICC covering
four proposed mining plans and proposed 113-mile railroad

right-of-way in the Eastern Powder River Basin This EIS

had not been challenged Finally he noted other circuits
in assessing challenges on specific action had rejected

the claim that regional EIS was necessary the majority

here in considering challenge in the abstract without

even determining that particular EIS did not comply with

the dictates of NEPA finds that comprehensive regional
EIS is required

Staff Jacques Gelin and Herbert Pittle

Land and Natural Resources Division
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MINES AND MINERALS

SECRETARYS DECISION THAT DECOMPOSED GRANITE WAS
COMMON VARIETY WITHIN MEANING OF 30 U.S.C SEC 611 FOR
WHICH THERE HAD BEEN DISCOVERY PRIOR TO JULY 23 1955 HELD
SUPPORTED BY SUBSTANTIAL EVIDENCE

Boyle Morton C.A No 72-2690 July 1975
D.J 90118945

The Boyles mining claimants filed an action
seeking judicial review of decision of the Secretary of

the Interior 76 I.D 318 holding that the decomposed
granite on their claims is common variety within the

meaning of 30 U.S.C sec 611 and that they had not
established discovery prior to the July 23 1955 cutoff
date The Boyles id3ntified sales over an eightyear period
totaled only about $100 The Secretary also found that the

red gold and pink decomposed granite on the Boyles claim
could not qualify as having special and distinct value
because large quantity of similarly colored decorative

decomposed granite available from other deposits in the

area sold for similar price On crossmotions for summary
judgment the district court granted judgment in favor of
the Boyles and remanded to the BLM for appropriate action

The Ninth Circuit reversed and remanded for entry
of judgment in favor of the Secretary of the Interior
holding that his finding that there had been no discovery
of valuable deposit of decomposed granite prior to July 23
1955 was supported by substantial evidence Specifically
the Boyles sales were not enough to establish the market
ability test of United States Coleman 390 U.S 599

1968 as matter of law Finally in determining that
the Boyles deposit did not have special and distinct
value the Secretary under Brubaker Morton 500 F.2d
200 C.A 1974 properly compared the price of Boyles
decomposed granite with that of similar decorative stone
rather than all decomposed granite

Staff Jacques Gelin and Larry Gutterridge
Land and Natural Resources Division
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ENVIRONMENT NEPA

ADEQUACY OF EIS FEDERAL CONDEMNATION CONCLUSION

Coupland Morton C.A No 75-1390 July

1975 D.J 90133274

Land developers filed suit to enjoin implementa
tion of regulations restricting access across Back Bay

Wildlife Refuge because of an inadequate EIS under NEPA

and the right of the public to have access across the

refuge regardless of condemnation by the United States

in 1938 of the entire fee pursuant to the Migratory Bird

Conservation Act After trial the district court found no

right to public access and concluded the EIS was adequate

in all respects

The court of appeals affirmed with brief

curiam opinion

Staff Neil Proto Land and Natural Resources

Division

NAVIGABLE WATERS

RIPPAPPING AND FILLING SANDSPIT ADJACENT TO NAVI
GABLE STREAM VIOLATES 33 U.S.C SEC 403 SECTION 10 OF

RIVER AND HARBOR ACT OF 1899 REMEDY MODIFIED FROM COMPLETE

REMOVAL TO REMOVAL OF AS MUCH RIPRAP AS WILL ALLOW NATURE

TO ITSELF REESTABLISH PREVIOUS TOPOGRAPHIC CONDITIONS

WITHIN REASONABLE TIME

United States Sunset Cove Inc C.A No 73
2198 Apr 11 1975 D.J 90110897

Sunset an Oregon corporation apparently assuming

that the Necanicum River was not navigable water of the

United States under 33 U.S.C sec 403 acted to fill and

stabilize the shoreline of land it had acquired from the

City of Seaside without seeking permission from the Army

Corps of Engineers Included in this shoreline was

andspit subject to expansion and contraction caused by

environmental factors Sunsets acquisition took place

during one of the sandspits expansions Sunset attempted

to stabilize the shoreline and sandspit against erosion by

riprapping and filling which would also create building

sites
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The district court found the Necanicurn to be navi
gable and located the mean high-water line at level that
made most of Sunsets fill violation of 33 U.S.C sec 403
The total removal of the illegal landfill was ordered

On appeal the Ninth Circuit affirmed the finding
of violation but modified the remedy Sunset must remove
as much of the riprap as will permit nature to approximately
reestablish former topographic conditions within reasonable
period of time The manner of removal will be supervised
by the Corps of Engineers The district court may stay its

judgment for reasonable time to allow Sunset to apply to
the Corps for an afterthefact permit to cover any part
of the previous construction The Corps may recommend
for approval in accordance with 33 C.F.R sec 209.120g
12 ii 1974 although in fact said regulation allows
for such an application for only that portion of the
unauthorized activity for which restoration has not been so
ordered which would be inapposite here

Staff Edmund Clark Land and Natural Resources
Division Thomas Lee formerly of the
Land and Natural Resources Division

INDIANS

FEDERAL JURISDICTION OF INDIAN TRIBAL SUIT EXISTS
WITHOUT EXHAUSTION OF STATE REMEDIES INCOME EARNED ON
NEBRASKA RESERVATION BY INDIANS NOT EXEMPT FROM STATE
TAXATION

Omaha Tribe of Indians et al William Peters
et al C.A No 741868 May 1975 D.J 9025414

The Omaha Santee Sioux and Winnebago Indian Tribes
and certain tribe members claiming to represent class of
Indians similarly situated filed suit for declaratory and
injunctive relief against the Nebraska State Tax Commissioner
and the Nebraska Department of Revenue who seek to tax the
income earned on the reservations in Nebraska by the resident
Indians The district court granted summary judgment fo
Nebraska and this appeal followed
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28 U.s.c sec 1341 provides that district court
shall not enjoin collection of state tax where there are
available adequate state remedies the federal courts simi
larly have declined to grant declaratory relief in such
situation The position of the Indians is that exhaustion of

state remedies is not required because of the Indians unique
relationship to the Federal Government as held in Moses

Kinnear 490 F.2d 21 C.A 1974 and Agua Caliente Band

County of Riverside 442 F.2d 1184 C.A 1971 cert
den 405 U.S 933

In Agua Caliente the Ninth Circuit relied on the

federal instrumentality doctrine which establishes that
Section 1341s exhaustion requirement is inapplicable to

cases involving taxation of United States instrumentality
.1 Indian land has been regarded as an instrumentality of the

United States and the Governments right to sue to protect
such property has been judicially recognized Agua Caliente
held that since the Indian land involved there was federal

instrumentality the Agua Caliente Tribe could assert the

federal instrumentality doctrine even without the United
States as co-plaintiff and that compliance with 28 U.SC
sec 1341 was unnecessary

In Moses Kinnear another state taxation case in
volving transactions on Indian lands the Ninth Circuit held

that previous cases holding that the United States could
sue to protect its servicemen from joint taxation even in

the absence of statute and without exhaustion of state
remedies established that the federal instrumentality doctrine

applied when the Government sued in conjunction with those in

whom it had special interest in order to enforce important
federal policies Since the United States has had special
protective interest in Indians and Indian property the Indians
in Moses Kinnear came within the federal instrumentality

exception to 28 U.S.C sec 1341 The case also adopted the

Agua Caliente holding that the federal instrumentality doctrine

could be asserted in the absence of the Government by pri
vate party who could be co-plaintiff of the United States

Accordingly the federal court has original jurisdiction
here notwithstanding 28 U.S.C sec 1341

Under the Commerce Clause of Article Section
of the United States Constitution State has no right to

tax Indians income unless Congress expressly so provides
Here in 28 U.S.C sec 1360 Congress has delineated state
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jurisdiction for several states over Indians and Indian

lands and also the extent of exemptions from such control
In McClanahan Arizona State Tax Commission 411 U.S 164

1973 the Supreme Court held that Arizona could not tax

the income of Navajos in similar circumstances to those here
However 28 U.S.C sec 1360a did not apply to Arizona
and it specifically provides with regard to Nebraska and

all Indian country therein

those civil laws of such State or Territory
that are of general application to private

persons or private property shall have the

same force and effect within such Indian

country as they have elsewhere within the

State or Territory

In 28 U.S.C sec 1360b Congress granted tax exemption
for Indian property restricted or held in trust by the United

States not the case here This explicit exemption shows

that Congress was aware that state revenue laws would be
come applicable to Indians under 1360a Congress did not

express an exemption regarding nonl360b income or prop
erties and this Court cannot do so now In 28 U.S.C sec
1360a Congress allowed Nebraska to impose the taxes in

question here The district court decision is affirmed

Staff Edmund Clark Land and Natural
Resources Division


