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COMMENDAT IONS

Assistant United States Attorney David Curnow Southern
District of California has been commended by Ronald Maley
Special Agent in Charge San Diego Federal Bureau of

Investigation for his excellent presentation of the problems
in the field of White Collar Crime to the Bureaus annual
conference Mr Curnow has also been recently commended by

Michaelson Postal Inspector in Charge Los Angeles
United States Postal Service for his handling of U.S
Financial Incorporated

Assistant United States Attorney Larry Parrish Western
District of Tennessee has been commended by Clarence Kelley
Director Federal Bureau of Investigation for his

prosecution in the matter involving Academy Film Corporation

Assistant United States Attorney Thomas Coffin
Southern District of California has been commended by

Eugene Stewart Assistant VicePresident Corporate
Security Delta Air Lines and Bryant Regional Chief

Inspector San Bruno California United States Postal Service
for his excellent prosecution of complicated mail fraud

case U.S Douglas Wargo

Assistant United States Attorney Larry Von Wald
District of South Dakota has.been commended by William

Meincke Special Agent in Charge Minneapolis Federal
Bureau of Investigation for the successful prosectuion of

William Randall Grooms

Assistant United States Attorney Patricia Kyle Southern
District of Florida has been commended by Marvin Dessler
Chief Counsel Bureau of Alcohol Tobacco and Firearms
Department of the Treasury for her excellent representation
of the Bureau in Castlewood International Corporation
William Simon where the Bureaus authority to issue rulings

interpreting the Federal Alcohol Administration Act was

challenged

Assistant United States Attorneys Harrison Slaughter
and Thomas Mihok Middle District of Florida have been
commended by Francis Mullen Jr Special Agent in Charge
Tampa Federal Bureau of Investigation for their successful

prosecution of George Riley Chairman of the Board and
President of the City National Bank of Cocoa for bank fraud
and embezzlement



Assistant United States Attorney William Northcutt
Southern District of Florida has been commended by
Julius Mattson Special Agent in Charge Miami Federal
Bureau of Investigation for his outstanding efforts in the

prosecution of an obscenity case

Assistant United States Attorney John Berk Southern
District of Florida has been commended by John Reed
Chairman National Transportation Safety Board for his

successful defense of three NTSB employees sued for money
damages by probationary air safety investigator alleging
that the defendants had libeled and slandered him by their
evaluation of his job performance

United States Attorney Harold Bullis and Assistant
United States Attorney Lynn Crooks District of

North Dakota have been commended by Scott Crampton
Assistant Attorney General Tax Division Department of

Justice for their successful appeal to the Eighth Circuit
sitting en banc causing the reversal of panel decision
in United States Berentje C.M Pohiman on the element of

failuetofile

ase
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POINTS TO REMEMBER

ERRATUM

REQUESTS FOR DISCLOSURE OF ALLEGED ELECTRONIC SURVEILLANCE
18 U.S.C 3504

The last paragraph of the November 14 1975 edition of the
United States Attorneys Bulletin Vol 23 No 23 1007
dealing with requests for disclosure of alleged electronic
surveillance under 18 U.S.C 3504 stated Government attorneys
should normally not request the Division to make Section 3504
verifications unless and until ordered to do so by district
judge

This statement is incorrect and should be disregarded The
statute requires the government to affirm or deny the occurrence
of an alleged unlawful act involving illegal electronic sur
veillance upon claim by party aggrieved that evidence is
inadmissible because it is the primary product or was obtained
by the exploitation of such an unlawful act

Accordingly upon receipt of claim by party aggrieved
government attorneys should request the Criminal Division to
verify if unlawful electronic surveillance has been conducted

mere assertion has been held sufficient to establish
claim under Section 3504 thus triggering the governments
obligation to respond if the claimant alleges unlawful elec
tronic surveillance of his own conversations but more stringt
showing of prima facie case has been necessary in order to
cànstitute valid claim when the claimant alleges that
evidence is inadmissible because of unlawful electronic surveil
lance of another person e.g his attorney See United States

Vielguth 502 F.2d 1257 9th Cir 1974 and cases cited
therein

Criminal Division
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ACCURATE REPORTING

On February 13 1969 Mr Harlington Wood Jr former
Director of the Executive Office for Attorneys now

District Court Judge sent memo to all
Attorneys on the above subject The content of that memo
was as follows

It is incumbent that all attorney man hours spent
in court and all criminal complaints received be
reported accurately Occasional omissions and
inaccuracies may appear trivial but when multiplied
by 93 districts these errors become substantial
The reporting of these two items is particularly
important in justifying our budgetary needs

Please impress on your assistants and staff that
accurate reporting is an integral part of the
justification of promotions

This notice is to re-emphasize Judge Woods enjoinder
Please help us improve the accuracy of our data through
prompt and accurate reporting

Executive Office



CIVIL DIVISION
Assistant Attorney General Rex Lee

SUPREME COURT

INSOLVENCY

THE STATUTORY PRIORITY FOR DEBTS DUE THE UNITED STATES
APPLIES TO UNLIQUIDATED AS WELL AS LIQUIDATED OBLIGATIONS

United States Thomas Moore Jr et al Sup Ct
No 74687 decided December 1975 D.J 7774509 511

The Emsco Screen and Pipe Company an insolvent debtor de
faulted in the performance of certain government contracts
Thereafter the debtor made voluntary assignment of all its
corporate assets for the benefit of its creditors The aggre
gate amount of claims of its creditors exceeded the available
corporate assets The United States did not consent to the
assignment but filed proof of claims with the assignee who
refused to accord the governments claims statutory priority
under 31 U.S.C 191

The United States then brought suit and the district court
held that 31 U.S.C 191 afforded the government priority status
to recover from the corporate assets the amount owed it by the
debtor arising from the default on the contracts The Fifth
Circuit .reversed with one judge dissenting holding that since
the claims of the United States were not at the time of the
assignment for creditors amounts certain and then payable they
were not debts due and thus not entitled to statutory priority
under 31 U.S.C 191

The Supreme Court granted certiorari to decide whether
obligations of an insolvent debtor are entitled to the statutory
priority for debts due to the United States when the amount of
the obligation was not fixed at the time of insolvency In an
unanimous opinion the Court reversed the Fifth Circuit and held
that the obligations even though unhiquidated in amount when
the insolvent debtor made the assignment are entitled to the
statutory priority normally accorded debts due the United States
The Court reasoned that the statutory policy is furthered by such

holding and that there was no compelling reason suggestingthat limited definition of debt should be applied in this
case

Staff Harriet Shapiro Office of Solicitor General



COURT OF APPEALS

FREEDOM OF INFORMATION ACT

C.A.D.C HOLDS THAT CERTAIN CIVIL SERVICE PERSONNEL EVALtJA
TION REPORTS MUST BE DISCLOSED UNDER THE FREEDOM OF INFORMATION
ACT

Robert Vaughn Bernard Rosen C.A.D.C No 75-1031
decided November 21 1975 D.J 145-156-76

This case involves suit under the Freedom of Information
Act U.S.C 552 to compel disclosure of Evaluation of Person
nel Management reports prepared by the Bureau of Personnel
Management of the Civil Service Commission The reports contain
the Commissions evaluation of the way managers and supervisors
of federal agencies were carrying out their personnel management
responsibilities and also contained recommendations for improve
ment The Commission claimed that all portions of the reports
were exempt on the basis of one or more of three exemptions
Exemption relating to internal personnel rules and practices
of an agency Exemption which extends to inter-agency memo
randum or letters which constitute predecisional advisory
material and Exemption relating to invasions of privacy
The district court rejected our contentions respecting Exemptions

and except insofar as material in the reports carried the
specific label Recommendation Material in the reports which
would reveal the identity of individual managers or employees
was allowed to be deleted

The district court opinion was affirmed on appeal With
respect to Exemption the court stated that it exempts from
disclosure only routine housekeeping matters in which it
can be presumed the public lacks any substantial interest In
contrast these reports were viewed by the Court as dealing with
national programs in which the public has legitimate and
strong interest With respect to Exemption the court rejected
our contention that the documents should be exempt because they
are an integral part of the continuous and on-going decision-
making process by which agency personnel officers evaluate and
improve their agency personnel policies The Court held that
Exemption 5did not apply to the documents because the government had failed to clearly identify specific decisions which the
documents were intended to influence

Staff Frederic Cohen Civil Division



CRIMINAL DIVISION
Assistant Attorney General Richard Thornburgh

DISTRICT COURT

RIGHT TO COUNSEL

NO MIRANDA RIGHT TO APPOINTED COUNSEL BEFORE GRAND JURY

United States William Hollis a/k/a Alva Hollis
Cr Action No 75-81 D.C Del November 24 1975 D.J _____

An employee of County Department of Planning who was
also former County Councilman of that county appeared befcre

federal grand jury which was investigating possible violations
of federal statutes relating to extortion 18 U.S.C 1951
bribery 18 U.S.C 1952 and income tax evasion 26 U.S.C 7201
and was subsequently indicted for perjury on the basis of
testimony concerning his income and employment On his motion
in the District Court defendant maintained that the indictment
should be quashed or his grand jury testimony suppressed because.
he was not given full Miranda warnings prior.to his grand jury
testimony

Rejecting defendants claim that it was breach of his
constitutional rights for the prosecutor to have failed to tell
him that if defendant was unable to afford counsel to consult
with outside the jury room the Court would appoint one for him
the District Court held that the failure to so advise defendant
did not require suppression or dismissal because defendant had
no Sixth inendment or statutory right to court-appointed counsel
at that point in time

Noting that is some case law support for the view
that the Sixth Pmendment may provide pre-arrest or preindict
ment right to counsel where such right is necessary to
make the right against self-incrimination meaningful one or

the presence of counsel at that state is necessary to provide
an adequate opportunity to subsequently defend against
criminal prosecution the Court observed that witness
before grand jury cannot insist as matter of constitutional
right on being represented by his counsel... Obviously in
these situations evidence obtained may possibly lay witness
open to criminal charges When such charges are made in
criminal proceeding he then may demand the presence of his
counsel for his defense Until then his protection is the
privilege against self-incrimination Adamson California
332 U.S 46 52... This is privilege available in investiga
tions as well as in prosecutions supplied by Court

The Court then observed that in the instant case the
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Assistant United States Attorney did not merely advise defendant

that he need not answer questions which would tend to incriminate

him but also advised that he need not answer any questions and

that if he answered some he had an absolute right to stop at

any time The Court considering that difficulty

an uncounseled person might have in understanding the scope of

his Fifth Amendment privilege that same difficulty doe.s not

adhere where the witness is given the clear and simple advice

that he-may remain silent could find no fundamental unfairness

in the failure to advise defendant of any right he might have

had to courtappointed counsel

Motion denied

United States William Hollis a/k/a Alva Hollis
Cr Action No 7581 D.C Del November 24 1975 D.J ____

Staff Laird Stabler Jr U.S Attorney
John McDonald Assistant U.S Attorney

Del

SPEEDY TRIAL ACT OF 1974

The growing impact of the Speedy Trial Act of 1974 is being
reflected in the widely celebrated cases of U.S Patricia
Hearst No 74364OJC N.D Cal and U.S Sara Jane Moore
No.753384 N.D Cal. Moore is the first appellate decision

arising out of the Speedy Trial Act In the Hearst case the
trial court relying on Moore moved thetrial date from mid
December 1975 to late January 1976

The opinion of U.S Moore in its entirety reads

Petition for Writ of Mandamus from the United States
District Court for the Northern District of California

Before WRIGHT GOODWIN and SNEED
Circuit Judges

Defendant has petitioned for writ of mandamus to
set aside certain pretrial proceedings including her

arraignment We find in the petition no showing of an
abuse of discretion with reference to the challenged
proceedings
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We note however that the district court is faced

with serious problem of statutory time limits

detained defendant must be brought to trial within

the time limited by 18 USC 3164b if the defendant

falls within subsection 18 USC 3164 However
district judge may upon finding that the demands

of due process so require exclude both lYthe period

during which defendant is detained for study of

his mental competency pursuant to court order under

18 usc 4244 and the time consumed by court hearings

on the defendants competency from the ninety 90
day period set forth in 18 U.S.C 3164b Upon
such finding detained defendant is not defendant

detained solely because he is awaiting tH1 under

18 USC 3164 during the time he is committed

pursuant to 18 usc 4244 for study to determine his

mental competency or during the time consumed by court

hearings on his mental competency

The petition for writ of mandamus is denied Ernpha
sis added

While it is important to recognize the limited flexibility
the Ninth Circuit allowed in interpreting the Act it is equally

important to emphasize what it did not do The Court did not rule

that Section 3161h in the Computation of Time

applies to Section 3164 Interim Limits The Courts ruling
then is much more narrow than it appears at first blush The

Court simply refused to address the issue of whether the full

panoply of exclusions detailed in Section 2161h consisting of

19 separately labeled categories applies to Section 3164

The Moore Court by hinging its holding on the definition

of solely as used in detained solely awaiting trial adopted

position contrary to the original meaning of the solely con
cept as defined in the American Bar Associations Standards for

speedy Trial 1967 The ABA Standards acknowledged by senator

Ervinand other speedy Trial Act supporters as their source docu
ment explained the concept as meaning detained only because of

the present charge and no other It is possible that another

court reviewing the legislative history could reject the rationale

of Moore

The fact that the Court spoke in terms of the demands of

not be compromised It does not indicate any concern for the
due process reflects concern that the defendants rights

government Neither Moore nor Hearst deals with situation in

which the government was hard pressed to satisfy time limits
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The Ninth Circuit also avoided the potential problem of

conflicting with the Rule 50b Plan for the Prompt Disposition
of criminal cases for the Northern District of California The
Plan states that Section 3161h does not apply to Section 3164
The Department of Justice does not agree with this position
See memorandum to all United States Attorneys from Gerald

Fines Acting Director Executive Office for United States

Attorneys dated August 29 1975

Many Speedy Trial Act battles lie ahead and government
strategems should reflect rapid interchange of information
from District to District so that the strongest positions
possible can be argued But each court ruling construing the
Act must be viewed in its proper perspective It must be

realistically considered that court searching for reasons to

keep notorious defendants like Moore and Hearst in custody is

something of an extraordinary circumstance and that courts

generally may not exert the same imagination in all cases

For information or questions regarding the Speedy Trial
Act of 1974 contact attorneys in the General Crimes Section
Criminal Division on extensions 2604 or 3738

Jc


