United States Attorneys .

Bulletin

Nk

A B SR A R BT

TOTREAR T I S

Published by Executive Office for United States Attorneys
Department of Justice, Washington, D.C.

b
4,
[
(N 3
i
&
LA
5. .
2
I
5
R

Vol. 25 March 18, 1977 No. 6

‘ UNITED STATES DEPARTMENT OF JUSTICE



AR A PR RATEL AR NN . e+ 2

e

R T T

NI

T R

VOL. 25 March 18, 1977

TABLE OF CONTENTS

POINTS TO REMEMBER
APPENDIX: FEDERAL RULES OF EVIDENCE
PAYMENT OF JUDGMENTS AGAINST UNITED STATES
RETENTION OF AGENTS' ORIGINAL INTERVIEW NOTES
SELECTIVE SERVICE VIOLATORS
INTERSTATE AGREEMENT ON DETAINERS .
SECURITY OF JENCKS AND BRADY MATERIAL
FISHERIES ENFORCEMENT

CASENOTES
Civil Division
Social Security and the Administrative Procedure Act
Califano v. Sanders
Social Security and Sex Discrimination
Califano v. Goldfarb
Standing
Harrington v. Bush
Title VII Class Actions
Swain - v. Hoffman
Trademarks
U.S. v. Societe Anonyme Francaise M. Bril & Co.
Criminal Division
Interspousal Wiretapping
U. S. v. Jones
Land and Natural Resources Division
Clean Air Act
Lubrizol Corp. v. Train
Mining '
Humboldt Placer Mining Co. v. Secretary of
Interior
Condemnation ,
Washington Metropolitan Area Transit Authority v.

One Parcel of Land in Montgomery County, Md.
(Pontius)

Environment; Laches
Shiffler v. Schlesinger
Public Lands; Fire Suppression
U. S. v. The Denver and Rio Grande Western Railroad

Co.

NO.

75
75
76
76
78
79
80

81
81
82
82
83

85

87

87

87

88

88

6




.
" ‘a

B, TP A ST o e e

R R A T

P

STy

II

VOL. 25 March 18, 1977 NO. 6‘1‘

Clean Air Act

Sierra Club v. EPA 88
Navigable Waters

U.S. v. 62.61 Acres in the City of Virginia

Beach, Va. (Redd) 89
Reclamation Law
Israel v. Morton 89

Condemnation; Estoppel
U. S. v. 43.50 Acres in Whitman County, Wash.;

and U. S. v. 31.43 Acres [etc.] 90
Stock-Raising Homestead Act
U. S. v. Union 0il Co. 90

Wild Free-Roaming Horses and Burros Act
American Horse Protection Assoc. v. U. S.

Department of the Interior 91
SELECTED CONGRESSIONAL ACTIVITIES 93
APPENDIX: FEDERAL RULES OF CRIMINAL PROCEDURE 95

These pages should be placed on permanent file,

by Rule. in each United States Attorney's
office library

APPENDIX: FEDERAL RULES OF EVIDENCE 101
These pages should be placed on permanent file,

by Rule, in each United States Attorney's
office library.

Citations for the slip opinions are available on
FTS 739-3754




75

VOL. 25 March 18, 1977 NO.

POINTS TO REMEMBER

APPENDIX: FEDERAL RULES OF EVIDENCE

Last issue (No. 5) we made the Appendix on the Federal
Rules of Evidence a regular part of the Bulletin. It is
prepared by the Legal Research Unit, Legislation and Special
Projects Section, Criminal Division--the same folks who bring
you the Appendix on the Federal Rules of Criminal Procedure.
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As with the latter, you should file this new Appendix
permanently for the purpose of research. See 24 USAB 911l.

(Executive Office)

PAYMENT OF JUDGMENTS AGAINST UNITED STATES

Several instances have recently come to the attention of

the Executive Office in which United States Attorneys have
arranged for payment of judgments against the United
States--in particular judgments taxing the government for
court costs--from funds appropriated to United States
Attorneys. Such payments are improper in that they should
be made from funds administered by the General Accounting
Office. 28 U.S.C. 2414. 1In order to arrange for payment
in satisfaction of such judgments, United States Attorneys
should submit a request to the General Accounting Office,
following the same procedure as outlined in the U. S.
Attorneys' Manual 4-3.220 with regard to effecting payment

of judgments in Federal Tort Claims Act cases. Two certified

copies of the judgment order must be included with the
request for payment along with the name of the payee and
instructions to forward the check "in care of" the United

States Attorney. The United States Attorney should indicate

that no appeal will be sought and that the check will be
delivered to counsel for the judgment creditor upon entry
of a satisfaction of judgment.

(Executive Office)
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RETENTION OF AGENTS' ORIGINAL INTERVIEW NOTES

In U. S. v. Harris, 543 F.2d 1247 (9th Cir. 1976), a
.9th Circuit panel followed the decision of the District of
Columbia Circuit in the case of U. S. v. Harrison,
524 F.2d 421 (1975) in establishing a prospective requirement
that original notes of [FBI] agents taken in connection
with interviews of witnesses and/or suspects and subjects be
retained. (But see U. S. v. Harris, 542 F.2d4 1283
(7th Cir., 1976)). Because of the underlying facts of
Harris (9th Cir.) after very careful consideration, the
Department decided not to seek an en banc rehearing or other
review of the case.

However, former Deputy Attorney General Tyler discussed
the general subject with the Solicitor General and his staff,
and reported to the Director, Federal Bureau of Investigation,
that the Solicitor General's office, Executive Office for
U. S. Attorneys and Criminal Division all agree that there
should be vigorous opposition to routine disclosure of these
notes in criminal cases. The Department's attorneys should
be alert to litigate this issue under favorable circumstances
and facts where a strong position would be available.

Because many cases prosecuted within the 9th and District
of Columbia Circuits involve interviews and other
investigation outside those Circuits, after consulting
appropriate Department officials, the FBI has directed all
Special Agents to retain original notes of interviews with

prospective witnesses and/or suspects and subjects (where
an FD-302 will be prepared).

(Executive Office)

SELECTIVE SERVICE VIOLATORS

By telegram, dated January 25, 1977, the Assistant
Attorney General, Criminal Division, directed all United
States Attorneys to move immediately to dismiss with prejudice
all outstanding indictments and to terminate all investigations
for violations of the military Selective Service Act between
8-4-64 and 3-28-73, except for the two categories of violators
specifically excluded from the provisions of the pardon
proclamation. In order to assist you in determining which
cases are excluded from the pardon because they involved force
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or violence, the following definition of that term is provided:
any intentional actions to create interference with the
conscription or induction of a person or persons into the
Armed Forces, which Act involves:

1. Any deliberate destruction of property being used by
the government in the discharge of the Selective Service laws,
except draft cards.

2. Any assaultive behavior, including threats, directed
at any person or persons with duties or respon51b111t1es
in the Selective Service process, who are acting in the
discharge of their duties.

In any case in which you determine that the indictment
should not be dismissed because the violation invoived
force or violence, a copy of the indictment and a statement
of the facts involved should be sent to the Internal Security
Section, Criminal Division, for decision as to dismissal.

Any inquiries you may receive concerning the application
of 8 U.S.C. 1182(A) (22) to violators of the Selective Service
Act should be referred to the Immigration and Naturalization
Service (INS) for response.

Other inguiries may be addressed to Thomas Marum on FTS
739-4555.

(Criminal Division)
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INTERSTATE AGREEMENT ON DETAINERS

Recent decisions by the Second and Third Circuits have held
that the federal government must comply with the provisions of
the Interstate Agreement on Detainers, 18 U.S.C. Appendlx, when
securlng the presence of a defendant for trial who is already
serving a term of imprisonment in a state institution. See
United States v. Mauro, 544 F.2d 588 (24 Cir. 1976); United

States v. Sorrell, F.2d , No. 76-1647 (34 Cir., Nov. 29,

1976). Under these holdings, even where a defendant's presence
is obtained pursuant to a writ of habeas corpus ad prosequendum,
28 U.S.C. 2241(c)(5), he must be tried within 120 days,

Article IV(c); and he must not be returned to his original place
of confinement until after trial, Article IV(e). Failure to
abide by either of these provisions results in dismissal of the
indictment with prejudice. Articles IV(e), V(c).

This issue is being litigated in other circuits, as well as
the question whether violations can be raised for the first time
on appeal or in a §2255 petition.

For the present, it is recommended that Assistants comply
with the Agreement when using ad prosequendum writs to obtain
the presence of defendants incarcerated in states that are
parties to the Agreement. Should defendants wish to waive
rights under the Agreement (particularly their right to be held
in federal custody pending trial), a written waiver should be
prepared and/or the waiver should be made in open court with
the defendant or counsel present. Article IV(e).

If you have any questions regarding these issues, contact
the Special Litigation Section of the Criminal Division.

(Criminal Division)

. ’
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SECURITY OF JENCKS AND BRADY MATERIAL

In obedience to a court order a United States Attorney
recently turned over to a dozen defense counsel, four days in
advance of trial, the statements of 87 anticipated witnesses.
Only 47 witnesses were actually called at trial. Statements of
two of those not called, containing derogatory allegations
concerning a local sheriff, were subsequently disseminated in
an election campaign.

This misuse of the material could not have occurred had
the letter of the Jencks Act, 18 U.S.C. 3500, been adhered to,
because the two documents in gquestion would never have been
subject to production.

To prevent future mishaps of this kind, premature turnover
should regularly be opposed, and in those instances where the
United States Attorney is unable to oppose such disclosure
successfully, or where the documents will be in defense
possession outside the courtroom for an appreciable amount of
time, a protective order should be sought. A protective order
binding counsel and defendants against further disclosure and
requiring the prompt return of the documents and any copies on
pain of contempt, should reduce if not eliminate the risk of
abuse. ;

Trial counsel should be mindful of the need to retrieve
such material, and request its return at the earliest
appropriate moment.

(Criminal Division)
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FISHERIES ENFORCEMENT

. , On March 1, 1977, the Fisheries Conservation and Man-
agement Act of 1976, 90 Stat. 331, 16 U.S.C. 1801, went into
effect, extending United States fisheries jurisdiction 200 miles
off our coasts. The Act governs fishing by both foreign and
American fishermen. Numerous questions have already been raised
concerning potential litigation under the Act. The Land and
Natural Resources Division has Primary responsibilitv for liti-
gation regarding such matters, and any questions should be re-

ferred to the Chief of that Division's Marine Resources Section
(FTS 739-2750).

Since this statute represents a major departure from
previous domestic and foreign policy of the United States, it
is particularly important that all litigation under it be co-
ordinated through that Section. Only through such coordination
will we be able to assure a consistent national policy and avoid
possible embarrassment in the conduct of our foreign affairs.
It is, therefore, requested that the Marine Resources Section be
notified of any litigation initiated pursuant to the Act at the
earliest opportunity

(Land and Natural Resources Division)
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) CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Califano v. Sanders ( U.S.

r No. 75-144, decided Febru-
ary 23, 1977). DJ 137-26-162.

Social Security and the Administrative Procedure Act.

The Supreme Court has reversed a decision of the
Seventh Circuit holding that district courts have jurisdiction
under the APA to review HEW refusals to reopen disability
benefit determinations. Resolving a longstanding conflict among
courts and among commentators, the Court adopted our position
and held that the APA does not constitute an independent basis
of federal subject-matter jurisdiction. The Court also rejected
a contention that the Social Security Act itself provides for
review of reopening denials. Justices Stewart and Chief Justice
Burger concurred on the ground that the Social Security Act

precludes all review of disability determinations not provided
for by the Act itself.

P R T TM CETo s y kiin 10

Attorney: John M. Rogers (Civil Division),
FTS 739-4792.

Cm e
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Califano v. Goldfarb ( U.S. r No. 75-699, decided
March 2, 1977). DJ 137-52-554.

- ]

v e e

Social Security and Sex Discrimination.

The Social Security Act provides that survivors'
benefits based on the earnings of a deceased husband are auto-
matically payable to his widow, but that such benefits are
: payable to the widower of a deceased wife only where he was
S receiving at least half of his support from her. A three-judge

B district court declared the statutory provision requiring
widowers to prove dependency unconstitutional. We appealed,
arguing that it was sufficiently likely that widows as a class
", were dependent upon their husbands for support, and that
g widowers were not so dependent on their wives, to allow the
i statute to pass constitutional muster. The Supreme Court has
affirmed the judgment. Mr. Justice Brennan, writing for him-
self, and Justices White, Marshall and Powell, held that the
provision discriminated against female wage earners, as their
efforts produced less protection for their spouses. Justice
Stevens concurred, on the basis that the statute discriminated
against males on the basis of their gender, and therefore vio-
lated equal protection. Justice Rehnquist (along with Justices
Burger, Blackmun and Stewart) dissented, arguing that statutory
classifications in social insurance legislation should not be

: subject to strict scrutiny, and that factors of administrative

st C’\’Q?Wﬂmmm}' s

convenience should weigh very heavily when such classifications
are challenged on equal protection grounds.
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Attorney: Robert S. Greenspan (Civil Division),
FTS 739-3256. g

Harrington v. Bush ( F.2d » C.A.D.C., No. 75-1862,

decided February 18, 1977). DJ 145-1-389. Metddlf v.
National Petroleum Council ( F.2d , C.A.D.C.,

No. 76-1223, decided February 18, 1977). DJ 146-18-57-348.

Standing.

The D.C. Circuit has rejected arguments by Congressmen
that they have standing as legislators to bring suit to challenge
executive branch actions, where such standing would be denied to
citizens or taxpayers. The court ruled that the legislators
were unable to show any injury in fact. Senator Metcalf had
challenged the composition of the National Petroleum Council, a
federal advisory committee, on the basis that its membership was

drawn exclusively from industry, and therefore it was not repre-
sentative.
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Congressman Harrington had challenged certain foreign
and domestic activities of the CIA as illegal, and in addition
challenged the concealed funding budgeting process for the CIa,

which he claimed deprived him of his effectiveness as a legis-
lator.

LR

gy

Attorneys: Leonard Schaitman (Civil Division),
FTS 739-3321; John K. Villa (formerly of
the Appellate Section).

RGP ey e

Swain v. Hoffman, F.2d (C.A. 5, No. 75-2002, decided
February 28, 1977). McLaughlin v. Hoffman, F.2d
(C.A. 5, No. 75-2261, decided February 28, 1977). DJ 170-
' 1-61. Simmons v. Schlesinger, F.24 (C.A. 4,

No. 75-2182, decided December 6, 1976, petition for rehear-
ing pending). DJ 170-79-67.

Title VII Class Actions.

The Fifth Circuit in Swain and McLaughlin relied on
its contemporaneous holding in Eastland v. TVA, T F.2d
(C.A. 5, No. 75-1855, decided February 28, 1977), that under the
Federal employee provisions of Title VII of the Civil Rights Act,
42 U.s.C. §2000e-16, a district court class action may be main-
tained without the prior exhaustion of administrative remedies
on the part of each individual class member. The court relied
on precedent to that effect under the private sector provisions
of Title VII. The court in Eastland also held that in the class
action the only issues that may be raised are those that were
raised by the representative parties in their administrative
complaints. (The court in Edstland also held that the require-
ment that Federal employees file suit within 30 days of receipt
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of a final decision of the Civil Service Commission is juris-
dictional and is not excused by failure in that decision to
notify the complainant of the right to sue, despite a Commission
regulation requiring such notice.)

In Simmons, see 25 USAB 12 (January 7, 1977), the
Fourth Circuit declined to follow the rule in private sector
cases that exhaustion by a named party is sufficient to maintain
a class action. The court however relied in part on its con-
struction of Civil Service regulations to the effect that it was
possible administratively to present class claims. Plaintiffs
petitioned for rehearing challenging that construction of the
regulations. In response the government conceded that there
currently is no means of administratively pursuing a class
Title VII claim, but that nevertheless a district court did not
have jurisdiction over class members who have not exhausted,
and that the private sector cases are distinguishable. (The
Civil Service Commission has since issued regulations providing
for the processing of administrative class claims. 42 F.R.
11807-11811. The regulations are effective April 18, 1977).
The Fourth Circuit has indicated that Simmons will be reargued
before the same panel in May.

Attorneys: John K. Villa (formerly of the Civil
Division) (Swain); Judith S. Feigin
(Civil Division), FTS 739-3170;
John M. Rogers (Civil Division),
FTS 739-4792.

United States on Behalf of the FBI v. Societe Anonyme Francaise M.

Bril and Co. ( F.2d4 , C.A.D.C., No. 75-2237,
decided February 18, 1977). DJ 27-7681.

Trademarks.

This case arises from a French company's application
to register "FBI Fabrication Bril International" as a trademark
for use on men's clothing. We opposed the registration on
grounds that the company could not own a mark that includes the
FBI's initials and that the proposed mark would create a mis-
taken impression of FBI approval or endorsement of the clothlng.
Although we lost in the Patent and Trademark Office and in the
district court, the court of appeals has remanded the case for

further proceedings to explore methods of preventing confusion
between the proposed mark and the FBI.

Attorney: Anthony J. Steinmeyer (Civil Division),
FTS 739-3178. :
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CRIMINAL DIVISION
Assistant Attorney General Richard L. Thornburgh

United States v. Jones, 542 F.2d 661, No. 76-1189 (C.A. 6
Sept. 30, 1976) D.J. 177-70-16.

Interspousal Wiretapping

The defendant was indicted under 18 U.S.C. §2511 for
illegal interception of his wife's telephone communications.
The indictment was dismissed prior to trial by the District
Court on the basis of the Fifth Circuit decision in Simpson v.
Simpson, 490 F.2d4 803 (C.A. 5 1974), cert. denied, 419 U.S. 897
(1974), which concluded that the statute is inapplicable to
purely interspousal wiretapping (i.e., no third party involve-
ment) conducted within the marital home. 1In reversing, the
Sixth Circuit rejected "the statutory interpretation of Simpson.
The Court concluded that ". . . the plain language of the
section and the Act's legislative history compels interpreta-
tion of the statute to include interspousal wiretaps."

Attorney: John L. Bowers, Jr., (E. D. Tenn.)
FTS 854-4262
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LAND AND NATURAL RESOURCES DIVISION
Assistant Attorney General Peter R. Taft

The Lubrizol Corporétion v. Train, F.2d (C.A. 6,

No. 76-1618; November 30, 1976). DJ 90-5-2-1-37.

Clean Air Act.

United States district court lacks jurisdiction to
enjoin enforcement of EPA's regulations requiring manu-
facturers of engine o0il additives to register them with the
EPA, promulgated under Section 211 of the Clean Air Act
because Section 307(b) (1) of that Act vests exclusive juris-
diction to review registration regulations exclusively in
the Court of Appeals for the District of Columbia Circuit.

Attorney: Earl Salo (Land and Natural Resources
Division), FTS 739-5267.

Humboldt Placer Mining Co. v. Secretary of the Interior,
F.24 (C.A. 9, No. 74-2762; January 6, 1977).
bJ 90-1-18-1014.

Mining.

When United States condemns land covered by unpatent-
ed mining claims, it is not liable to compensate claim owners
where claims are invalid for lack of discovery.

Attorney: Edmund B. Clark (Land and Natural
' Resources Division), FTS 739-2748.

Washington Metropolitan Area Transit Authority v. One Parcel
of Land in Montgomery County, Md. (Pontius), F.2d
(C.A. 4, No. 76-1380; January 12, 1976). DJ 33-21-525-17.

Condemnation.

The court held that a landowner who rejects a pre-
condemnation offer may not introduce the offer as proof of
value in a condemration proceeding. Since an offer includes
something more than market value, permitting its introduction
would frustrate the purpose of the Uniform Assistance and Real
Property Acquisition Policies Act of 1970, 42 U.S.C. 4651, *c¢
expedite acquisition and avoid litigation.

Attorneys: Maryann Walsh and Harry W. McKee
(Land and Natural Resources Division),
FTS 739-2343 and 5072.
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Shiffler, et al. v. Schlesinger, et al., F.24

(C.A. 3, No. 76-1876; January 12, 1977). DJ 90-1-7-1334.

Environment; Laches.

In a challenge to the transfer of a major component
of the Army Signal School from Fort Monmouth, New Jersey, to
Fort Gordon, Georgia, the court upheld plaintiffs on standing
and reviewability but since plaintiffs had wasted two and a
half years before bringing suit at which time the transfer was
90 percent complete they were barred by laches from challenging
the Army's negative impact statement.

Attorney: William F. Staehle (D. N.J.),
FTS 341-2289.

United States v. The Denver and Rio Grande Western Railroad Co.

F.2d4 (C.A. 10, No. 75-1701; January 11, 1977).
DJ 90-1-9-902.

Public Lands; Fire Suppression.

In an action by the United States to recover damages
to lands in Utah managed by the BLM as a result of fire, the
court agreed that there was sufficient evidence to establish
the liability of the railroad in negligently starting the fire
and that the United States was entitled to recover its costs
($22,514.28) for suppressing the fire. The court further
ruled, however, that the government did not carry its burden
in providing restoration costs ($4,675.00) and remanded the
case for trial on that issue. Indirect or overhead costs
($5,628.57), likened to maintaining a firehouse in readiness,
were not attributable to the fire, and therefore were not
recoverable.

Attorney: Glen R. Goodsell (Land and Natural
Resources Division), FTS 739-2336.

Sierra Club, et al. v. EPA, F.2d (C.A. D.C.,
Nos. 74-2063, etc.; August 2, 1976). DJ 90-5-2-3-632.

Clean Air Act.

The Court upheld EPA's regulations for the prevention
of "significant deterioration" of air quality in clean air
areas. The regulations require new sources of sulfur dioxide
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and particulate matter to install the "best available control
technology," states are given discretion to determine how
much air quality deterioration to allow in given areas.

Attorneys: Earl Salo and Erica L. Dolgin (Land
and Natural Resources Division),
FTS 739-5267 and 2792.

United States v. 62.61 Acres in the City of Virginia Beach, Va.
(Redd) , F.2d (C.A. 4, No. 76-1325; January 18,
1977). DJ 33-48-835.

Navigable Waters.

The claimant sought to recover in condemnation for a
stone jetty adjacent to his uplands. The jetty was one of a
pair built by a railroad to protect a ferry channel. The court
of appeals held that the claimant had no compensable interest
in the jetty because it was not a wharf or pier (a device for
reaching and using navigable water), because the jetty was
part of the stream bed, and was built on a nontransferable rail-
road easement. The United States was not bound by an erroneous
Coast Guard legal opinion that the claimant owned the jetty.

Attorney: Carl Strass (Land and Naturél Resources
Division), FTS 739-2720.

Israel v. Morton, F.2d (C.A. 9, No. 73-3181;
January 19, 1977). DJ 90-1-2-966.

Reclamation Law.

The Court of Appeals ruled that the right to sell
excess lands within a reclamation project (the Columbia Basin
Project) free of federal restrictions on the right of such
lands to project water does not vest upon the expiration of the
applicable statutory restriction.

Attorney: Dean Smith (E.D. Wash.),
FTS 439-3811.
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United States v. 43.50 Acres in Whitman County, Wash. (Wilson):;
and United States v. 31.43 Acres in Whitman County, Wash.
(Evans), F.2d (C.A. 9, Nos. 75-1240 and 75-1241;

——

December 20, 1976). DJ 33-49-777-305 and 306.

Condemnation; Estoppel.

The district court had ruled that, because of earlier
(1966) government representations concerning properties that
would be taken from the Lower Granite Dam Project on the Snake
River and subsequent changes (in 1972), requiring acquisition
of additional land, the United States was estopped from
asserting that the landowners were not entitled to project
enhancement amounting to over $100,000, even though, as the
district court ruled, the later changes were within the scope
of the original project. 376 F.Supp. 1277. The Ninth Circuit
reversed, agreeing that the doctrine of estoppel had been mis-
applied. As found by the district court, the Corps' changes .
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were attributable to state legislation and "continuous and
highly public" local pressures.

Attorneys: Sophie S. Cozier and Jacques B. Gelin
(Land and Natural Resources Division),
FTS 739-5050 and 2762.

T T

United States v. Union 0il Co., F.24 (C.A. 9,
No. 74-1574; January 31, 1977). DJ 90-1-18-1574.

Stock-Raising Homestead Act.

A stock-raising homestead patent, which reserved the

. mineral interest to the United States, did not vest the

: patentee with title to the geothermal resources. The court

? based its decision on the fact that all the stock-raising
patentee needed were the surface rights and certain water
rights and that the legislative history disclosed an intent to
retain ownership and control of the subsurface natural
resources in the United States. A claim of contrary administra-
tive interpretation, entitled to deference, was rejected.

Attorney: John E. Lindskold (Land and Natural
Resources Division), FTS 739-2654.
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American Horse Protection Association v. United States Depart-
ment of the Interior, F.2d4 (C.A. D.C., Nos. 75-
1033 and 75-1196; February 2, 1977). DJ 90-3-10-173.

Wild Free-Roaming Horses and Burros Act.

Section 5 of the Wild Free-Roaming Horses and Burros
Act (16 U.S.C. 1335) and regulations thereunder did not permit
the Bureau of Land Management, without making its independent
evaluation and judgment, to impute conclusive finality to
decisions by the Idaho state brand inspector that horses seized
on U.S. public lands were privately owned and not wild. The
final determination of ownership of wild free-roaming horses
and burros on federal lands "under state law" is ultimately
to be made by federal officials, considering the purpose of

the Act, its legislative history, and consistent administrative
interpretation.

Attorneys: Robert M. Werdig, Jr. (D.C.),
FTS 426-7263; John Lindskold and
Dirk D. Snel (Land and Natural

Resources Division), FTS 739-2654 and
2769.



