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POINTS TO REMEMBER

PLEA AGREEMENT REPARATIONS

If plea agreement includes an understanding with the
defendant to make reparations for damage caused by an offense
which is charged in count to be dismissed pursuant to the
agreement then the details of the defendants undertaking should
be specified in the agreement It is suggested that the agree
ment provide that the count is not to be dismissed until the

reparation has been made

Criminal Division

UNITED STATES ATTORNEYS MANUAL--BLUESHEETS

The following Bluesheet has been sent to press in

accordance with USAM 1-1.550 since the last issue of the

Bulletin

DATE AFFECTS USAM SUBJECT

2/14/78 920.120 Prosecution of Military
Personnel Whose Enlistments
are Void

Executive Office
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CIVIL DIVISION
Assistant Attorney General Barbara Allen Babcock

Aetna Casualty Surety Co United States F.2d
No 778326 4th Cir January 31 1978 DJ 15755209

Justice Department Representation Of
Federal Employees Sued Individually

The Fourth Circuit has held that the Justice Department
may represent four air traffic controllers sued individually
together with the United States for negligence The district
court had held that because of the existence of conflict of
interest the Justice Department was disqualified from repre
senting the controllers under Disciplinary Rules 5-105A and
5-105B of the ABA Code of Professional Responsibility
Reversing the court of appeals held that there was no actual
conflict and that the possibility of future conflict was based
solely on unsupported conjecture Moreover the court.of
appeals held that the Justice Department was entitled to repre
sent the individuals because they had given their informed con
sent to joint representation

Attorneys Barbara Allen Babcock Assistant
Attorney General of the Civil Division
FTS 7393301
Neil Koslowe Civil Division
FTS 7395325
John Cordes Civil Division
FTS 7393426

Bowen United States F.2d No 77-1009 7th Cir
February 1978 DJ 15725138

Collateral Estoppel

The Seventh Circuit has held applying Indiana law that
license suspension proceeding by the National Transportation

Safety Board may have collateral estoppel effect in suit
under the Federal Tort Claims Act The Board had ruled that
pilot violated FAA rules by flying without deicing equipment
into known icing conditions The.court of appeals held that
through collateral estoppel this ruling established contribu
tory negligence in FTCA suit brought by the pilot

Attorney Michael Stein Formerly of the Civil
Division
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United States McGee Industries F.2d No 771366
3rd Cir January 11 1978 DJ 223076532

Administrative Subpoena Enforcement Trade Secrets

The National Institute for Occupational Safety and Health
NIOSH issued subpoena pursuant to authority granted under
the Occupational Safety and Health Act of 1970 authorizing it

to gather information for research project designed to provide
national estimates concerning the exposure of worker and physi
cal agents The material gathered was to be used for setting
priorities for further research Contending that compliance
with the subpoena would reveal trade secrets and cause it great
economic loss McGee Industries refused to comply The United
States instituted this action on behalf of NIOSH seeking enforce
ment of the subpoena The district court ordered McGee to

comply with the subpoena conditioning enforcement on protection
of the confidentiality of the trade secrets The Third Circuit
has affirmed the district courts favorable ruling

Attorney William Kanter Civil Division
FTS 7393354
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OFFICE OF LEGISLATIVE AFFAIRS
Assistant Attorney General Patricia Wald

SELECTED CONGRESSIONAL AND LEGISLATIVE ACTIVITIES

FEBRUARY 15 FEBRUARY 24 1978

Omnibus Judgeship Legislation On February the House

passed the omnibus judgeship bill H.R 7843 without amendment
under suspension of the rules House and Senate conferees
have already beem appointed to conference committee which we

anticipate will be meeting in the near future to resolve the

differences between H.R 7843 and the Senate-passed judgeship
bill 11 The House bill would create 110 new district
court judgeships and 35 new circuit court judgeships The
Senate bill provides for 113 new district court judgeships and
35 additional circuit court judgeships H.R 7843 would also

require the President to establish guidelines for the merit
selection of district court judges before appointments could
be made to any of the additional district court judgeships
created by the bill The Senate bill has no comparable pro
vision On February on motion by Congressman McClory
the House voted 321 to 19 to instruct their conferees to

insist on inclusion of this merit selection provision in the

conference version In addition the Senate bill would

designate Alabama Florida Georgia Mississippi and the
Canal Zone as the Fifth Circuit and Louisiana and Texas as

the Eleventh Circuit The House version has no comparable
provision Both bills would raise the total number of district
court judgeships for Utah to three This would end Judge
Willis Ritters tenure as Chief Judge for the district because
28 U.S.C 136 requires chief judges to step down from their
administrative duties when they reach 70 years of age except
in districts with only two judges Finally H.R 7843 con
tains provision recommending that the President give due
consideration to the appointment of qualified women blacks
hispanics and other minorities to the Federal bench

Child Pornography On February the President signed
into law the Protection of Children Against Sexual Exploitation
Act of 1977 P.L. 95-225 1585 Representatives of the

Criminal Division and OLA worked closely with staff members
of the House and Senate Judiciary Committees to insure that
the legislation was free of constitutional defects or

serious technical problems
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Civil Rights Testimony On February AAG Drew Days III

testified before the Senate Judiciary Subcommittee on the

Constitution Senator Metzenbaum presiding on 35 the Civil
Rights Improvements Act of 1977 This proposal if adopted
would constitute the first amendment to 42 U.S.C 1983 the
Civil Rights Act of 1871 since that statute was enacted more
than century ago This complex civil rights legislation
would alter or in some instances codify existing law under
1983 with respect to such issues as amenability of state and
local governments to suit specific standards of liability the

rule of Younger Harris 410 U.S 37 1971 and the extension
of Younger to private civil proceedings to state-initiated civil
proceedings and to afterfiled criminal proceedings exhaustion
of remedies abstention collateral estoppel due process pro
tection of reputation and prosecutorial immunity Our testimony
was basically supportive of extending 1983 liability to state
and local governments and to their supervisory officers in

certain circumstances but we proposed changes in the bills
provisions on Younger abstention and we opposed changes in

prosecutorial immunity and 1983 causes for damage to reputa
tion

Fair Housing On February Mr Days testified before the
House Judiciary Subcommittee on Civil and Constitutional Rights
on H.R 3504 and H.R 7787 two bills to amend Title of the

Civil Rights Act dealing with fair housing Mr Days testi
mony was basically supportive of the bills

Institutionalized Persons On February and 1978 the

House Judiciary Committee began marking up H.R 9400 bill to

authorize actions for redress in cases involving deprivations
of rights of institutionalized persons secured or protected
by the Constitution or laws of the United States The Depart
ment of Justice strongly supports this bill After two days
of markup we remain fairly confident that the bill will
ultimately receive favorable consideration by the full

committee however numerous weakening amendments have been
and will be offered We are working closely with the Committee
in the effort to obtain the best and strongest possible bill
to combat effectively the serious problems in our nations
institutions

Magistrates The House Judiciary Subcommittee on Courts
Civil Liberties and the Administration of Justice completed
its markup of our proposed Magistrate Act of 1977 1613
on February and reported the bill to the full Judiciary
Committee No negative votes were recorded in the subcommittee
Congressman Drinan voted present Additional amendments
which were adopted at the last markup session included an amend
ment deleting the mandatory jurisdiction in petty offense cases
so that consent would be required for all criminal trials
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before the magistrates and an amendment deleting the provisions
which would allow the government to have juveniles in petty
offense cases tried as adults when statement is filed with
the court that term of imprisonment might appropriately be
considered in particular case The Committees schedule is
so crowded that 1613 will probably not be considered by the
full committee before early May

Lobbying Reform On February the Senate Governmental
Affairs Committee completed its hearings on 1785 proposed
lobbying reform legislation During the hearings the Sierra
Club the National Wildlife Federation and the Audubon Society
argued that lobbying legislation is not necessary at this time
and that the reporting and disclosure provisions of 1785
are so burdensome that many smaller organizations will simply
curtail or stop lobbying The ACLUs position is that lobbying
reform is needed but that solicitations should not be covered
by the legislation and that contributors to organizations that
lobby should definitely not be publicly disclosed They also
favor enforcement ii the Justice Department rather than GAO
because of the constitutional issues presented by the legis
lation Common Cause of course strongly urges speedy enact
ment of 1785 and urges that without contributor disclosure
there would be significant loophole in the legislation
Ralph Naders organization argued that the costs and expense
involved in the registration and reporting provisions of

1785 would have limiting effect on smaller lobbying
organizations and that solicitations should not be covered
by the legislation

Deputy Attorney General The Senate Judiciary Committee
held hearing on February 21 on the nomination of

Benjamin Civiletti to be Deputy Attorney General

Consumer Agency By vote of 227 to 189 the House on

February voted down the bill to create new consumer
protection agency The bill had the strong support of the
Administration and consumer groups but was the subject of
intense lobbying by such organizations as the Chamber of
Commerce and the Business Roundtable Adoption of weaker
version of the original bill -- H.R 9718 which would have
created an independent non-regulatory Office of Consumer
Representation to represent the interests of consumers before
Federal agencies and the courts but without authority to
overrule veto or impair the final determinations of any
Federal agency -- was insufficient to garner the necessary
votes

c2
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Attorneys Fees With the demise of the consumer agency
legislation during the week of February public interest

groups will undoubtedly turn their attention back to 270

and H.R 8798 bills to promote public participation in agency
proceedings After procedural vote caused the bill to be

recommitted to Subcommittee in the House the Judiciary
Subcommittee on Administrative Law and Governmental Relations

has again reported the bill to the full Judiciary Committee
The Senate counterpart failed to clear the Judiciary Committee
last Session on tie vote of to but proponents will

surely urge its favorable consideration again this Session

Another attorneys fee concept represented by 1001 and
2354 and introduced by Senator Domenici will be the sub

ject of hearings on March 13 and 17 before the Senate Judiciary
Subcommittee on Improvements in Judicial Machinery We are on
record opposing this concept which would subject the United
States to liability for attorneys fees in virtually all civil

cases which we lose and permit attorneys fee awards even
when we prevail in litigation The Department currently has

underway an extensive study of attorneys fees and we are

considering ways in which the Domenici proposals could be
limited so as to make them acceptable to the Administration

FBI Director On February the Senate confirmed the
nomination of William Webster to the Director of the FBI

Foreign Intelligence Surveillance The Senate Select
Committee on Intelligence concluded hearings on 1566
our Foreign Intelligence Surveillance bill on February
and announced that markup of the bill will begin on February 22

Undocumented Aliens Hearings have been scheduled before
the full Senate Judiciary Committee on the Administrations

proposed Alien Adjustment and Employment Act 2252
representative of the Department of State will testify on
behalf of the bill on March 14 followed by the Attorney
General on March 16 Labor Department representative on

March 21 and witness from the Department of Health
Education and Welfare on March 23 Additional hearing dates
will be scheduled in April for witnesses from interested

groups OLA staff members are working closely with Senate

Judiciary Staffers in preparation for the hearings

Cigarette Bootlegging Both the House and Senate Judiciary
Committee are anxious to obtain the views of the Department
on pending bills designed to deal with the problem of cigarette
smuggling or bootlegging number of state and local

governments are concerned about serious losses of revenue
because of large scale smuggling of cigarettes from states with
low tax rates to states with high cigarette taxes Many
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of the bills now pending in Congress would address the problem
by making it federal crime to ship transport receive or
possess contraband cigarettes which are defined as
specified quantity of cigarettes on which applicable state
taxes have not been paid Another category of pending bills
would deal with the problem by eliminating the wide differences
among state tax rates and thus knock out the opportunity for

illegal profits This Department and the Treasury Department
had tentatively agreed to support modified version of the
type of legislation which would attack the problem by making
large-scale cigarette bootlegging federal crime Federal
law enforcement involvement could be justified in such circum
stances because of legitimate concern over organized crimes
involvement in this area The Administrations position on
the cigarette bootlegging issue is however still under review
by the Domestic Policy Staff at the White House The Department
will be asked to provide witness on March concerning
cigarette bootlegging bills which are pending before the House
Judiciary Subcommittee on Crime

Department Authorization There is no firm schedule as

yet for the Departments Authorization hearings before the
Senate Judiciary Committee except for the appearance of the
Attorney General on March 22 The staff informed us that the

hearings could start as early as February 28 and that we would
have about weeks advance notice The order of appearance
is flexible and will be worked out between the Department and
the Committee in order to accommodate as much as possible the
schedule of witnesses and the Committee members who have
interests in special areas On the House side the House
Judiciary Committee will start with the Attorney General on
March 10 and follow with other witnesses on March 14 15 and
16 The order of witnesses has not been determined

Diversity of Citizenship Jurisdiction H.R 9622 is

tentatively scheduled for consideration on the suspension
calendar in the House the week of March This bill which
was ordered reported out by the House Judiciary Committee on

February would abolish diversity of citizenship jurisdiction
for citizens of different states and eliminate the $10000
jurisdictional minimum in federal question cases H.R 9622 goes
farther than the Departments proposal H.R 9123 and

2094 which would eliminate diversity jurisdiction for

plaintiffs suing in their home states The Department
however has no objection to total abolition of diversity
jurisdiction

The Senate will take up the diversity issue in hearings
scheduled before the Senate Judiciary Subcommittee on

Improvements in Judicial Machinery on March 21 and 22
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NOMINATIONS

On February 15 1978 the Senate received the following
nomination

Ellen Burns to be U.S District Judge for the
District of Connecticut

On February 17 1978 the Senate received the

following nomination

Robert Sweet to be U.S District Judge for the
Southern District of New York

.j
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 6e The Grand Jury Secrecy of

Proceedings and Disclosure

Petitioner George Jordan Jr who was named as an
unindicted coconspirator by Federal grand jury in the Southern
District of West Virginia filed this action to have all refer
ences to him in the indictment and corresponding official docu
ments deleted In the indictment Jordan who at the time of
the alleged offenses was Commissioner of Banking for the State
of West Virginia was accused of knowing continuous willful
and unlawful combination and conspiracy with two named defendants
to violate the laws of the United States and to extort monies
from an individual in return for bank charter approval There
was no evidence presented to the court as to why Jordan was not
actually indicted by the Grand Jury the district court could
only speculate as to possible reasons Subsequently the two
defendants who were actually indicted were tried and acquitted

Petitioners successful suit for expungement was based on
his arguments that the Grand Jurys action constituted depri
vation of his due process right to either be formally charged
thus providing him with reasonable opportunity to defend
himself or else to remain uncharged with name and reputation
intact that the Grand Jury acted beyond the scope of its powers
and that the Grand Jurys written accusations concerning an
unindicted individual constituted violation of grand jury
secrecy under Rule 6e In granting Jordans petition the
district court conducted an extensive review of the powers and
procedures of the grand jury The district judge agreed with
and followed Fifth Circuit decision which had reviewed case
concerning substantially similar facts United States Briggs
514 F.2d 794 5th Cir 1975

District court judge Joseph Young recognized the broad
powers of the grand jury to investigate and to make its own
decisions for whatever reasons on who to indict The court
viewed these powers as concomitant with deep responsibility to
stand in defense of citizens who after thorough review of the
evidence are not formally charged by the grand jury The court
however did accept the grand jurys power to make some public
presentments or reports regarding investigations not resulting in
indictments these are proper where concerned with events
considered of general nature and touching upon conditions in
the community rather than actions of specified individuals

Judge Young also concluded petitioners due process claim
had merit He had constitutional right to the protections of
the federal indictment process as secured to him by the Fifth
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Amendment and the Federal Rules of Criminal Procedure Since it
is beyond the scope of the grand jury to name him as coconspirator
without indicting him and because he lacks forum to contest
the accusations he was denied his due process right to legiti
mate grand jury protection in Federal criminal matters

Petition granted

Application of George Jordan Jr 439 F.Supp 199
S.D W.Va 1977
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FEDERAL RULES OF EVIDENCE

Rule 401 Definition of Relevant Evidence

Rule 403 Exclusion of Relevant Evidence on
Grounds of Prejudice Confusion
or Waste of Time

The defendant appealed his conviction for the brutal murder
within national park of woman who apparently spurned his
sexual advances One of defendants chief contentions on appeal
was that testimony by an acquaintance of his was both irrelevant
under Rule 403 and overly prejudicial under Rule 401 The
testimony concerned conversation which occurred month before
the murder According to the Government witness the defendant
stated that if he ever took lady out and she didnt give hm
what he wanted hed kick their deleted and take it

The Ninth Circuit held the very expansive definition of
relevant evidence contained in Rule 401 allows the admission of
this evidence since it establishes the defendants disposition to
act in certain fashion The trial court judge did not abuse
his discretion in finding the probative value of the testimony
outweighed its possible prejudice

Affirmed

United States Bruce Alan Curtis ____ F.2d ____No 763742 9th Cir January 23 1978
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FEDERAL RULES OF EVIDENCE

Rule 403 Exclusion of Relevant Evidence on
Grounds of Prejudice Confusion
or Waste of Time

See Rule 401 this issue of the Bulletin for syllabus

United States Bruce Alan Curtis ____ F.2d ____No 763742 9th Cir January 23 1978

2i
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FEDERAL RULES OF EVIDENCE

Rule 609a Impeachment by Evidence of

Conviction of Crime
General Rule

Defendant Lester Nevitt was convicted of transporting and

conspiring to transport in interstate commerce falsely made
securities In reversing the trial court the Court of Appeals
agreed with defendants allegation that the trial court erred in

refusing to permit the impeachment of an important government
witness with testimony concerning prior felony conviction
The Government witness former coconspirator who had already
pled guilty had once been convicted of making bomb threat
The case against Nevitt rested on whether the jury believed his

testimony or that of the witness

The Ninth Circuit thought that the trial court misapplied
Rule 609a to these circumstances The court held that
defendant may always use prior felony convictions to impeach
prosecution witnesses The discretionary consideration of

probative value versus prejudicial effect is designed specifi
cally to aid the defendant it is not concerned with the possible
prejudice towards the witness or the Governments case

Reversed

United States Lester Joseph Nevitt 563 F.2d 406
No 771975 9th Cir 1977

DOJ.1978.03


